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The  judiciary  department  of  the  State  of  Illinois  Is  composed  of 
(1)  the  Supreme  Court;  (2)  Appellate  Courts;  (3)  Circuit  Courts; 
(4)  Courts  of  Cook  County;  (5)  City  Courts;  (6)  Municipal  Court 
of  Chicago;   (7)  County  and  Probate  Courts. 

(1)  THE  SUPREME  COURT.  . 


The  Supreme  Court  consists  of  seven  justices,  elected  for  a  term 
of  nine  years,  one  from  each  of  the  seven  districts  into  which  the 
State  is  divided. 

Formerly  the  State  was  divided  into  three  grand  divisions,  South- 
ern, Central  and  Northern,  in  which  the  terms  were  held,  with  one 
clerk  for  each  of  the  three  grand  divisions  elected  for  a  term  of  six 
years,  the  court  sitting  at  Mount  Vernon,  Springfield  and  Ottawa. 

In  1897  these  divisions  were  consolidated  into  one,  comprising  the 
entire  State,  and  provision  made  that  all  terms  of  the  court  be  held 
In  the  city  of  Springfield,  on  the  first  Tuesday  in  October,  Decem- 
ber, February,  April  and  June  of  each  year. 

BEPOBTEB. 

Samuel  P.  Ibwin Bloomlngton. 

JUSTICES. 

First  District — Wabren  W.  Duncan Marion. 

Second  District — ^William  M.  Faumeb Vandalla. 

Third  District — Frank  K.  Dunn Charleston. 

Fourth  District — George  A.  Cooke Aledo. 

Fifth  District — Charles  C.  Craio Galesburg. 

Sixth  District — James   H.   Cabtwkigiit Oregon. 

Seventh  District — Obrin  N.  Carter Chicago. 

The  Chief  Justice  is  chosen  by  the  court,  annually,  at  the  June 
term.  The  rule  of  the  court  is  to  select  as  successor  to  the  presid- 
ing justice  the  justice  next  in  order  of  seniority  who  has  not  served 
as  Chief  Justice  within  six  years  last  past  Mr.  Justice  Cartwright 
is  the  present  Chief  Justice. 

CLERK. 

Chables  W.  Vail,  Chicago. 

LIBBARIAN. 

Ralph  H.  Wilkin,  Springfield, 
(ill) 


iv  Appellate  Courts  op  Illinois. 

(2)  Al^PELLATE  COURTS. 

These  Courts  are  held  by  the  Judges  of  the  Circuit  Courts  as- 
signed by  the  Supreme  Court  for  a  term  of  three  years.  One  clerk 
is  elected  in  each  district 

BEPOBTEBB. 

Reported  by  the  publishers'  editorial  staff. 


FIRST  DISTRICT. 
Composed  of  the  county  of  Cook. 

Court  sits  at  Chicago  on  the  first  Tuesdays  of  March  and  October. 
Clerk — James  S.  Mclnerney,  Michigan  Blvd.  Bldg.,  Chicago. 
Wm.  H.  McSubely,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Jesse  Holdom,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Fbank  Bakeb,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
BRANCH  B.* 
Mabtin  M.  Gbidlet,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Albebt  C.  Babnes,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
John  p.  McGoobtt,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


BRANCH  C.** 
KiCKHAM  ScANLAK,  Presiding  Justice,  Michigan  Blvd.  Bldg.,  Chi- 
cago. 
Joseph  H.  Fitch,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 
Hugo  Pam,  Justice,  Michigan  Blvd.  Bldg.,  Chicago. 


SECOND  DISTRICT. 
Composed  of  the  counties  of  Boone,  Bureau,  Carroll,  DeKalb,  Du- 
Page,  Grundy,  Henderson.  Henry,  Iroquois,  Jo  Daviess,  Kane, 
Kankakee,  Kendall,  Knox,  Lake,  La  Salle,  Lee,  Livingston,  Mar- 
shall, McHenry,  Mercer,  Ogle,  Peoria,  Putnam,  Rock  Island, 
Stark,  Stephenson,  Warren,  Whiteside,  Will,  Winnebago  and 
Woodford. 
Court  sits  at  Ottawa,  La  Salle  county,  on  the  first  Tuesdays  in 

April  and  October. 
Clebk — Christopher  C.  Duffy.  Ottawa. 

DoBBANCE  DiBELL,  Presiding  Justice,  Jollet 
Duane  J.  Cabnes,  Justice,  Sycamore. 
John  M.  Niehaus.  Justice,  Peoria. 
THIRD  DISTRICT. 
Composed  of  the  counties  of  Adams.  Brown,  Calhoun,  Cass,  Cham- 
paign, Christian,   Clark,   Coles,   Cumberland,  DeWltt,   Douglas, 
Edgar,  Ford,  Fulton,  Greene,  Hancock,  Jersey,  Logan,  Macon, 
Macoupin,  Mason,  McDonough,  McLean,  Menard,  Montgomery, 
Morgan.    Moultrie,    Piatt,    Pike,    Sangamon,    Schuyler,    Scott, 
Shelby,  Tazewell  and  Vermilion. 
Court  sits  at  Springfield,  Sangamon  county,  on  the  first  Tuesdays 

in  April  and  October. 
Clebk — Geoi^e  L.  Tipton,  Springfield. 

Geoboe  W.  Thompson,  Presiding  Justice,  Galesburg. 
Edgab  Eldbedge,  Justice,  Ottawa. 
Emebt  C.  Gbaves,  Justice,  Geneseo. 

•  Thli  court  is  a  branch  of  the  Appellate  Court  of  the  first  district,  and  It 
held  by  three  judges  of  the  Circuit  Court,  designated  and  assigned  by  the  Su- 
preme  Court  under  the  provisions  of  the  act  of  the  General  Aasembly.  ap- 
proved June  2,   1897.     Hurd's  Statutes.   1897,   608,  Laws  of  1897,   I8ft,  J.  4k  ▲• 

•*  EstabllBlied  under  act  of  June  e,  1911,  J.  &  ▲•  f  2989. 
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FOURTH  DISTRICT. 
Composed  of  the  counties  of  Alexander,  Bond,  Clay,  Clinton,  Craw- 
ford, Edwards,  Effingham,  Fayette,  Franklin,  Gallatin,  Hamil- 
ton,  Hardin,   Jackson,    Jasper,   Jeiferson,   Johnson,   Lawrence, 
Madison,  Marion,  Massac,  Monroe,  Perry,  Pope,  Pulaski,  Ran- 
dolph, Richland,  Saline,  St  Clair,  Union,  Wabash,  Washington, 
Wayne,  White  and  Williamson. 
Court  sits  at  Mount  Vernon,  Jeiferson  county,  on  the  fourth  Tues- 
days in  March  and  October. 
C^LEBK — Charles  C.  Johnson,  Mount  Vernon. 

Habrt  Higbee,  Presiding  Justice,  Pittsfleld. 
James  C.  McBbide,  Justice,  TaylorviUe. 
Frank  H.  Bogos,  Justice,  Urbana. 


(3)  CIRCUIT  COURTS. 

Exclusive  of  Cook  county,  the  State  of  Illinois  is  divided  into 
seventeen  Judicial  circuits,  as  follows:* 

FISST  CIBCUIT. 

The  counties  of  Alexander,  Pulaski,  Massac,  Pope,  Johnson,  Union, 
Jackson,  Williamson  and  Saline. 
Judges:      A.  W.  Lewis,  Harrisburg. 

DeWitt  T.  Habtwell,  Marion. 

WuxiAM  N.  Butler,  Cairo. 

SECOND   CIBCUIT. 

The  counties  of  Hardin,   Gallatin,   White,   Hamilton,   Franklin, 
Wabash,  Edwards,  Wayne,  Jefferson,  Richland,  Lawrence  and  Craw- 
ford. 
Judges:     J.  C.  Eaoleton,  Robinson. 
Julius  C.  Kebn,  Carmi. 
Chabl£6  H.  Millek,  Benton. 

THISD  CIBCUIT. 

The  counties  of  Randolph,    Monroe,   St   Clair,    Madison,   Bond, 
Washington  and  Perry. 
Judges:    Louis  Bebnbeuteb,  Nashville. 

Oeoeoe  a.  Cbow,  East  St.  Louis. 
J.  F.  Gillham,  Edwardsville. 

FOUBTH   CIBCUIT. 

The  counties  of  Clinton,  Marion,  Clay,  Fayette,  Effingham,  Jasper, 
Montgomery,  Shelby  and  Christian. 
Judges:     Wm.  B.  Wbight,  Effingham. 

James  C.  McBbide,  TaylorviUe.  ' 

Thomas  M.  Jett,  Hillsboro. 

FirrH  CIBCUIT. 

The  counties  of  Vermilion,  Edgar,  Clark,  Cumberland  and  Coles. 
Judges:     John  H.  Mabshall,  Charleston. 
Walteb  Bbeweb,  Toledo. 
Augustus  A.  Pabtlow,  Danville. 

•  Laws    1897.  188,  J.  &  A.  f  8070.  ~~ 


vi  Circuit  Courts. 


SIXTH    CIRCUIT. 

The  counties  of  Champaign,  Douglas,  Moultrie,  Macon,  DeWltt  and 
Piatt 
Judges:     Geo.  A.  Sentel,  Sullivan. 
Wm.  K.  WhitPield,  Decatur. 
Fbankun  H.  Booos,  Urbana. 

SEVENTH    CIRCUIT. 

The  counties  of  Sangamon,  Macoupin,  Morgan,  Scott,  Greene  and 
Jersey. 
Judges:    James  A.  Creighton,  Springfield. 

Frank  W.  Burton,  Carlinvllle. 

Norman  L.  Jones,  Carrollton. 

EIGHTH    circuit. 

The  counties  of  Adams,   Schuyler,   Mason,   Cass,   Brown,   Pike, 
Calhoun  and  Menard. 

Judges:    Harrt  Hiobee,  Pittsfleld. 
Albert  Akers,  Quincy. 
Guy  R.  Williams,  Havana. 

NINTH  circuit. 

The  counties  of  Knox,  Warren,  Henderson,  Hancock,  McDonough 
and  Fulton. 
Judges:    George  W.  Thompson,  Galesburg. 
Harry  M.  Waggoner,  Macomb. 
Robert  J.  Grier,  Monmouth. 

TENTH  CIBCUIT. 

The  counties  of  Peoria,  Marshall,  Putnam,  Stark  and  TazewelL 
Judges:    John  M.  Niehaus,  Peoria. 

Theodore  N.  Green,  Pekin. 

Clyde  E.  Stone,  Peoria. 

ELEVENTH   CIRCUIT. 

The  counties  of  McLean,  Livingston,  Logan,  Ford  and  Woodford. 
Judges:    Sain  Welty,  Bloomington. 

George  W.  Patton,  Pontiac. 

Thomas   M.   Harris,   Lincoln. 

twelfth  circuit. 
The  counties  of  Will,  Kankakee  and  Iroquoia 
Judges:    Dorrance  Dibell,  Jollet 

Arthur  W.  Deselm,  Kankakee. 

Frank  L.  Hooper,  Watseka, 

thirteenth  circuit. 
The  counties  of  Bureau,  La  Salle  and  Grundy. 
Judges:    Samuel  C.  Stoucii,  Morris. 

Joe  a.  Davis,  Princeton. 

Edgar  Eldredge,  Ottawa. 


Courts  of  Cook  County. 
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FOUBTEENTH   CIBCUIT. 

The  counties  of  Rock  Island,  Mercer,  Whiteside  and  Henry. 
Judges:     William  T.  CnrRCH,  Aledo. 

Frank  D.  Ramsay,  Morrison. 

Emebt  C.  Graves,  Geneseo. 

FIFTEENTH    CIRCUIT. 

The  counties  of  Jo  Daviess,  Stephenson,  Carroll,  Ogle  and  Lee. 
Judges:    Richard  S.  Farrand,  Dixon. 

James  S.  Baume,  Galena. 

OscAB  E.  Heard,  Freeport. 

sixteenth  circuit. 
The  counties  of  Kane,  Du  Page,  De  Kalb  and  Kendall. 
Judges:    Clinton  F.  Irwin,  Elgin. 

DuANB  J.  Carnes,  Sycamore. 

Mazzini  Slusseb,  Downers  Grove. 

seventeenth  circuit. 
The  counties  of  Winnebago,  Boone,  McHenry  and  Lake. 
Judges:    Arthur  H.  Frost,  Rockford. 

Charles  H.  Donnelly,  Woodstock. 

Claire  C.  Edwards,  Waukegan. 


(4)  COURTS  OF  COOK  COUNTY. 

The  State  Constitution  recognizes  Cook  county  as  one  judicial 
circuit  and  establishes  the  Circuit,  Criminal  and  Superior  Courts 
of  said  county.  The  Criminal  Court  has  the  jurisdiction  of  a  Cir- 
cuit Court  in  criminal  and  quasl-crlmlnal  cases  only,  and  the  judges 
of  the  Circuit  and  Superior  Courts  are  Judges,  ex  officio,  of  the 
Criminal  Court. 

CRIMINAL  COURT. 
Clbek— Frank  J.  Walsh,  Criminal  Court  Building,  Chicago. 

CIRCUIT  COURT. 
Clerk — John  W.  Rainey,  County  Building,  Chicago. 


Richard  S.  Tuthiix, 
Jesse  A.  Baldwin, 
Frank  Baker, 
Kickham  Scanlan, 
Thomas  G.  Windes, 
Merbitt  W.  Pinckney, 
Jesse  Holdom, 
Victor  P.  Arnold, 
David  M.  Brothers, 
Chas.  M.  Thomson, 


JUDGES. 


David  F.  Matchett, 
John  Gibbons, 
Lockwood  Honore, 
George  Kersten, 
John  P.  McGoobty, 
Frederick  A.  Smith, 
Charles  M.  Walker, 
Geo.  F.  Barrett, 
Thomas  Taylor,  Jr., 
Oscar  M.  Torrison. 
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SUPERIOR  COURT. 
Clkbk— RiOHABD  J.  McGbath,  Ck>unt7  Building,  Chicago. 

JUDGKS. 

William  H.  McSxtbelt,  Mabcub  A.  Kayakaoh, 

JoHiT  M.  O'Connor,  Joseph  H.  Fitoh, 

Theodore  Bbentano,  Henbt  V.  Fbeeicait, 

RicHABD  E.  BiniKB»  Albert  C.  Barnes, 

ROBEBT  B.   TUBNET,  HUGO  PaM, 

William  Fenimobe  Coopeb,  M.  L.  McKinlbt, 

William  E.  Deveb,  Clabence  N.  Goodwin, 

Mabtin  M.  Gbidlet,  Charles  M.  Foell^ 

Chabues  a.  McDonald,  Denis  E.  Sullivan. 


(5)  CITY  COUETS. 

City  Courts  existing  prior  to  the  Constitution  of  1870  were  con- 
tinued until  abolished  by  the  qualified  voters  of  the  city.  These 
courts  may  now  be  established  under  Sec.  21  of  Chap.  37,  R.  S.,  J.  ft 
A.  K  3309,  and  when  so  established  have  Jurisdiction  as  defined  by 
Sec.  1  of  an  act  entitled  "An  Act  in  relation  to  courts  of  record  in 
cities,"  approved  May  10,  1901,  J.  ft  A.  K  3289. 

THE  CITY  COURT  OF  ALTON. 
Jambs  B.  Dunnegan,  Judge.  Allan  G.  Macdonald,  Clerk. 

THE  CITY  COURT  OF  AURORA. 
Edwabd  M.  Manoan,  Judge.  W.  C.  Flanniqan,  Clerk. 

THE  CITY  COURT  OF  BEARDSTOWN. 
J.  J.  Cooke,  Judge.  John  Listmann,  Clerk. 

THE  CITY  COURT  OF  BENTON. 
R.  E.  Hickman,  Judge.  Loban  Moboan,  Clerk. 

THE  CITY  COURT  OF  CANTON. 
H.  C.  MoBAN,  Judge.  Ebnest  Hipslbt,  Clerk. 

THE  CITY  COURT  OF  CENTRALIA. 
Albert  D.  Rodenbebo,  Judge.  Gut  C.  Lives  at.  Clerk. 

THE  CITY  COURT  OF  CHARLESTON. 
Chables  a.  Quackenbush,  Judge.        Coba  Daniels,  Clerk. 

THE  CITY  COURT  OF  CHICAGO  HEIGHTS. 
Chables  H.  Bowles,  Judge.  Edwabd  H.  Kibgis,  Clerk. 

THE  CITY  COURT  OF  DB  KALB. 
Habbt  W.  McEwen,  Judge.  John  C.  Kiluan,  Clerk. 

THE  CITY  COURT  OF  DU  QUOIN. 
Benjamin  W.  Pope,  Judge.  Habbt  Babbbtt,  Clerk. 

THE  CITY  COURT  OF  EAST  ST.  LOUIS. 
Robebt  H.  Flannigan, 
W.  M.  Vandeventeb,         Judges.  Wilijam  J.  Vkach,  Clerk. 

THE  CITY  COURT  OF  ELGIN. 
Fbank  E.  Shopen,  Judge.  Chables  S.  Mote,  Clerk. 

THE  CITY  COURT  OF  GRANITE  CITY. 
M.  R.  Sullivan,  Judge.  Jack  Mellon,  Clerk. 


Municipal  Cotjbt  of  Chicago.  ix 

THE  CITY  COURT  OF  HARRISBURG. 
Wm.  H.  Pabish,  Jb.,  Judge.  Homeb  Wade,  Clerk. 

THE  CITY  COURT  OF  HERRIN. 
Robert  T.  Cook,  Judge.  Vebnell  Pebbt,  Clerk. 

THE  CITY  COURT  OF  JOHNSTON  CITY. 
J.  H.  Clayton,  Judge.  J.  E.  Suujnb,  Clerk. 

THE  CITY  COURT  OF  KEWANEE. 
H.  Steblino  PoiCEBOY,  Judge.  Chables  L.  Rowurr,  Clerk. 

THE  CITY  COURT  OF  LITCHFIELD. 
Dan  W.  Maddox,  Judge.  Laubetta  Salzman,  Clerk. 

THE  CITY  COURT  OF  MACOMB. 
JoBix  Webtfaix,  Judge.  Wm.  B.  Mabtin,  Clerk. 

THE  CITY  COURT  OF  MARION. 
W.  O.  Potteb,  Judge.    .  Geo.  T.  Cabteb,  Clerk.  x 

THE  CITY  COURT  OF  MATTOON. 
John  MgNutt,  Judge.  Thomas  M.  Lttle,  Clerk. 

THE  CITY  COURT  OF  MOLINE. 
6.  O.  Dietz,  Judge.  Geo.  A.  Sghbadeb,  Clerk. 

THE  CITY  COURT  OF  PANA. 
J.  H.  FoBNOFF,  Judge.  G.  W.  Mabsland,  Clerk. 

THE  CITY  COURT  OF  SPRING  VALLEY. 
WnxiAM  Hawthobne,  Judge.  Anton  Musattb,  Clerk. 

THE  CITY  COURT  OF  STERLING. 
Cajsl  E.  Sheldon,  Judge.  Eabl  L.  Hess,  Clerk. 

THE   CITY   COURT   OF  WEST   FRANKFORT. 
H.  R.  Dial,  Judge.  Peabl  Beattie,  Clerk. 

THE  CITY  COURT  OF  ZION  CITY. 
V.  V.  Barnes,  Judge.  O.  L.  Spbecheb,  Clerk. 

(6)    MUNICIPAL  COUET  OF  CHICAGO. 

Established  by  Act  of  May  18,  1905   (L.  1905,  p.  158),  J.  ft  A. 
Tf  3313  et  seq. 

Fbank  p.  Danisch,  Clerk. 

chief  justice, 

Habbt  Olson, 
associate  judges. 

Habbt  M.  Fisheb  Joseph  S.  LaBut  Samuel  H.  Tbude 

Edwabd  T.  Wade  John  R.  Newcomeb  Joseph  E.  Rtan 

John  K.  Pbindivillb      John  R.  Cavebly  Edmund  K.  Jabecki 
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(7)  COUNTY  AND  PROBATE  COURTS. 

In  the  counties  of  Cook,  Kane,  LaSalle.  Madison,  Peoria,  Rock 
Island,  Sangamon,  St.  Clair,  Vermilion  and  Will,  each  having  a 
population  of  over  70,000,  probate  courts  are  established,  distinct 
from  the  county  courts.  In  the  other  counties  the  county  courts 
have  jurisdiction  in  all  matters  of  probate.  (Laws  1881,  72),  J.  ft 
A.  1[  3259. 
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Habby  W.  Pogue Jersey JerseyvlUe. 

F.  J.  Campbell Jo  Daviess Galena. 

J.  F.  Higiit Johnson Vienna. 

S.  N.  Hoover JCane Geneva. 

John  H.  Williams,  Pro.  J. . .  Kane Geneva. 

Jay  H.  Merrill Kankakee Kankakee. 

Clarence  S.  Williams Kendall Galesburg, 

R.  C.  Rice Knox .Yorkville. 

Pkrby  L.  Persons Lake Waukegan. 

Henby  Mayo La  Salle Ottawa. 
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JUDGES.  COUNTIES.  COUNTY  SEATS. 

Albebt  T.  Labdin,  Pro.  J.. .  .La  Salle Ottawa. 

Otto  W.  Longneckeb Lawrence Lawrenceyille. 
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Feed  Hood Pulaski Mound  City. 
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J.  V.  Heidingeb Wayne Fairfield. 

J.    M.    Endicott White Carmi. 

Wm.  a,  Blodgett Whiteside Morrison. 

Geobgb  j.  Cowing Will Joliet. 

John  B.  Fithian,  Pro.  J Will Joliet. 

W.  F.   Slateb Williamson Marion. 

Louis  M.  Reckhow Winnebago Rockford. 

Abthub  C.  Fobt Woodford Eureka. 
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City  of  Chicago,  Plaintiff  in  Error,  t.  Chicago  City 
Bailway  Company,  Defendant  in  Error. 

Gen.  No.  20,137. 

Mu^viciPAL  CORPORATIONS,  §  867* — whcn  finding  as  to  violation  of 
ordinance  not  sustained.  In  a  prosecution  for  violation  of  Chicago 
Code  1911,  sec.  2210,  requiring  street  cars  to  be  so  ventilated  that 
the  carbonic  acid  present  in  the  air  therein  shall  not  exceed  ten 
parts  in  each  ten  thousand  parts  of  air,  where  the  evidence  showed 
that  a  ventilating  system  in  use  on  cars  operated  by  another  com- 
pany in  Chicago  met  the  requirements  of  the  ordinance,  a  finding 
of  not  guilty  was  held  erroneous,  the  trial  court  having  held  as  a 
propositioB  of  law  that  the  ordinance  was  reasonable  and  having 
found  that  it  had  been  violated,  the  finding  of  not  guilty  evidently 
having  been  based  upon  the  theory  that  the  violation  was  not 
intentional  and  that  defendant  had  done  its  best  to  comply  with 
the  ordinance. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Weixs,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1915. 

^ScelUiDote  Notes  JMcest,  Vols.  XI  to  XV,  and  CumulatlTe  Quarterljr,  naae 
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city  of  Chicago  v.  Chicago  City  Ry.  Co.,  192  111.  Apii.  1. 

William  H.  Sexton  and  James  S.  ^IcInerney,  for 
plaintiff  in  error;  Ulysses  S.  Schwartz,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court 

This  is  a  writ  of  error  sued  out  by  the  City  of  Chi- 
cago, hereinafter  referred  to  as  the  plaintiff,  upon  a 
judgment  of  the  Municipal  Court  discharging  the  Chi- 
cago City  Railway  Company,  hereinafter  referred  to 
as  the  defendant,  in  a  prosecution  for  violation  of 
section  2210  of  the  Chicago  Code  for  1911,  entitled 
'* Comfort  and  Safety  of  Passengers.^'  Section  2210 
provides  as  follows : 

*' Comfort  and  Safety  of  Passengers:  It  shall  not 
be  lawful  for  any  person  or  corporation  owning,  leas- 
ing or  operating  any  street  railway  cars  or  steam  rail- 
road cars,  which  run  from  point  to  point  within  the 
City  of  Chicago,  either  on  elevated,  surface  or  sub- 
way lines,  to  permit  any  car  to  be  used  or  operated 
on  any  of  the  public  streets  or  ways  of  said  city  unless 
the  following  conditions  are  complied  with:     *     *     * 

**  (c)  The  car  shall  be  so  ventilated  that  the  amount 
of  air  entering  the  car  for  ventilation,  through  open- 
ings provided  for  such  purpose,  shall  be  at  the  rate 
of  three  hundred  and  fifty  cubic  feet  for  each  pas- 
senger per  hour,  based  on  the  maximum  carrying  ca- 
pacity (seats  and  standing  room  included)  of  such  car; 
provided,  however,  that  the  carbonic  acid  present  in 
the  air  of  the  car  shall  not  exceed  ten  parts  in  each  ten 
thousand  parts  of  air.     *     *     *'' 

Section  2211  provides  a  penalty  for  violation  of  sec- 
tion 2210  as  follows: 

** Penalty:  Any  person,  firm,  company  or  corpora- 
tion who  shall  be  guilty  of  violating  any  of  the  pro- 
visions of  the  preceding  section  shall  be  fined  not  loss 
than  twenty-five  dollars  nor  more  than  one  hundred 
dollars  for  each  car  operated  in  violation  of  this  law, 
and  each  day  of  the  operation  of  such  car  shall  be  con- 
sidered a  separate  offense." 
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The  case  was  tried  without  a  jury.  The  bill  of  par- 
ticulars on  the  part  of  the  plaintiff  charged  that  on 
February  13th  the  defendant  operated  four  certain 
cars,  wherein  there  was  present  in  the  air  at  a  certain 
hour,  when  samples  of  the  air  were  taken,  carbonic 
acid  in  excess  of  ten  parts  to  each  ten  thousand  parts 
of  air  in  the  car.  Upon  the  trial,  testimony  in  support 
of  the  allegations  in  the  bill  of  particulars  was  intro- 
duced. 

In  meeting  the  proof  of  plaintiff,  defendant  sub- 
mitted the  testimony  of  its  mechanical  superintendent, 
who  testified  to  certain  devices  installed  on  cars  for 
the  puri^ose  of  complying  with  the  city  ordinance.  The 
defense  evidently  was  based  upon  the  theory  that  the 
system  employed  by  defendant  was  all  that  could  be 
reasonably  expected  of  it  in  its  attempt  to  comply  with 
the  city  ordinance.  In  rebuttal,  however,  plaintiff  put 
on  the  stand  Dr.  E.  V.  Hill,  ventilating  inspector  in 
charge  of  the  city  sanitation  for  the  health  depart- 
ment, who  testified  that  more  efficient  ventilating  sys- 
tems were  being  used  in  other  cars  operated  in  Chi- 
cago, which  kept  the  amount  of  carbonic  acid  down 
to  the  minimum  provided  in  the  city  ordinance. 

The  court  found  that  there  was  a  violation  of  the 
ordinance  as  set  forth  in  plaintiff's  bill  of  particulars, 
and  held  as  a  proposition  of  law  that  the  ordinance, 
the  violation  of  which  was  complained  of  in  this  case, 
was  reasonable;  notwithstanding  this,  however,  the 
court  found  the  defendant  not  guilty. 

No  brief  was  filed  nor  argument  made  on  behalf  of 
the  defendant;  and  it  is  only  from  the  brief  of  the 
plaintiff  that  we  infer  that  the  court  must  have  acted 
upon  the  theory,  that  there  was  no  intentional  viola- 
tion of  the  ordinance,  and  that  the  defendant  had  done 
its  best  to  comply  with  the  provisions  thereof. 

The  evidence  showed  that  there  was  another  venti- 
lating system  in  use  in  Chicago  on  cars  other  than 
those  operated  by  the  defendant,  whereby  the  require- 
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'  Grant  y.  Mutual  Protective  League,  192  111.  App.  4. 

ments  of  the  ordinance  were  complied  with.  The  rec- 
ord faDs  to  disclose  any  good  reason  why  defendant 
should  not  have  similarly  equipped  the  cars  in  ques- 
tion. While  the  testimony  of  the  defendant  might  have 
been  considered  by  the  court  in  mitigation  of  the  pen- 
alty, it  was  not  of  such  a  character  as  to  have  war- 
ranted a  complete  exoneration.  We  are  therefore  of 
the  opinion  that  the  court  erred  in  finding  the  defend- 
ant not  guilty. 

The  judgment  of  the  Municipal  Court  will  be  re- 
versed and  the  cause  remanded. 

Reversed  and  remanded. 


Julia  Grant,  formerly  Julia  Danleayy,  Defendant  in 
Error,  y.  Mutual  Protective  League,  Plaintiff  in 
Error. 

Gen.  No.  20,161.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  B. 
Ryan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1915.    Rehearing  denied  March  24,  1915. 

Statement  of  the  Case. 

Action  by  Julia  Grant,  formerly  Julia  Dunleavy, 
against  Mutual  Protective  League,  a  corporation,  to 
recover  the  sum  of  $1,000  upon  a  benefit  certificate 
issued  upon  the  life  of  one  Mary  O'Brien. 

The  application  for  membership  in  the  defendant 
organization  contained,  among  others,  the  following 
statements : 

^*I,  Mary  O'Brien,  having  become  acquainted  with 
the  objects  of  your  order,  do  petition  for  membership 
in  Council  840  and  for  a  benefit  certificate  of  $1,000. 
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•  *  •  I  was  tjprn  on  the  first  day  of  Nr.,  1857,  and 
was  54  years  of  age  at  my  last  birth-day,  and  am  54 
years  at  my  nearest  birth-day.  *  *  *  I  do  hereby 
warrant  the  truthfulness  of  the  statements  in  this 
petition  and  consent  and  agree  that  any  untrue  or 
fraudulent  statement  made  herein  or  to  the  Medical 
Examiner,  or  any  concealment  of  facts  by  me  in  this 
petition,  shall  forfeit  the  rights  of  myself  or  benefi- 
ciaries to  all  benefits  and  privileges  herein." 

The  statement  is  then  signed  **Mary  O'Brien." 
After  this  signature  follows  a  list  of  45  questions 
propounded  to  her  by  the  medical  examiner,  Dr.  Cum- 
mings.  At  the  end  of  these  quefitions  appears  the  fol- 
lowing language : 

**I  hereby  adopt  as  my  own  the  foregoing  answers 
and  statements  from  1  to  45  inclusive,  whether  written 
by  me  or  not,  and  declare  and  warrant  that  they  are 
full,  complete  and  true  to  the  best  of  my  knowledge 
and  belief,  and  I  agree  that  the  truth  of  each  answer 
and  statement  mentioned  above  shall  be  a  condition 
precedent  to  any  binding  contract  issued  upon  the^ 
faith  of  the  foregoing  answers.    *    •    * 

**I  further  agree  that  the  foregoing  answers  and 
statements  together  with  the  preceding  declaration, 
shall  form  the  basis  of  the  contract  'between  me  and 
the  Mutual  Protective  League,  and  shall  constitute 
warranties  of  same,  and  are  offered  by  me  as  a  con- 
sideration of  the  contract  applied  for,  and  are  hereby 
made  a  part  of  any  benefit  certificate  that  may  be  is- 
sued upon  this  application  and  shall  be  deemed  and 
taken  as  part  of  such  certificate ;  that  this  application 
may  be  referred  to  in  said  benefit  certificate  as  the 
basis  thereof,  and  that  they  shall  be  construed  to- 
gether as  a  part  of  my  contract."    (Italics  ours.) 

From  a  judgment  for  plaintiff,  defendant  brings 
error.  ^ 

P.  E.  BoYiiAN  and  H.  E.  Lloyd,  for  plaintiff  in  error. 

James  D.  Poweb,  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Abstraet  of  the  Decision. 

1.  Insxtbance,  §  208* — when  statement  constitutes  a  warranty. 
Where  the  application  for  membership  in  a  beneficial  society  con- 
tained a  statement  of  the  age  of  the  applicant  and  a  distinct 
warranty  of  the  truth  thereof,  it  was  held  that  such  statement 
constituted  a  warranty  separate  and  distinct  from  the  answers  to 
questions  on  the  medical  examination  attached  to  the  same  in- 
strument 

2.  Trial,  §  65* — when  evidence  may  he  considered  for  all  pur- 
poses. In  an  action  upon  a  beneficiary  certificate,  where  defend- 
ant resisted  recovery  upon  the  ground  of  a  false  statement  as  to 
the  age  of  the  applicant,  applications  by  the  insured  for  insurance 
in  other  companies  may  be  considered  upon  the  question  of  the 
truth  of  the  applicant's  statement  as  to  her  age,  where  admitted 
in  evidence  without  limitation  or  objection,  although  the  parties 
might  have  intended  their  admission  merely  to  show  that  the 
insured  carried  other  insurance  at  the  time  of  her  application. 

3.  Appeal  and  ebrob,  8  456* — what  is  effect  of  failure  to  ohject 
to  evidence.  Where  the  successful  party  below  failed  to  object  to 
the  admission  of  evidence  or  to  assign  cross-errors,  the  competency 
of  the  evidence  cannot  be  considered  in  the  Appellate  Court  so  as 
to  prevent  its  consideration  in  connection  with  the  issues  presented. 

4.  INSUBANCE,  8  876* — who  has  turden  of  proving  falsity  of  war- 
yanty.  In  an  action  upon  a  beneficiary  certificate  the  burden  is 
upon  the  defendant  to  prove  that  the  insured's  warranty  as  to  her 
age  in  her  application  for  insurance  was  false. 

5.  Insurance,  8  904* — when  verdict  against  weight  of  evidence. 
In  an  action  upon  a'  beneficiary  certificate,  a  finding  that  the  in- 
sured's statement  as  to  her  age,  warranted  to  be  true  in  her  appli- 
cation for  insurance,  was  in  fact  true,  was  held  to  have  been  against 
the  manifest  weight  of  the  evidence. 


Robert  E.  Devereaax  and  John  D.  Bnbly,  trading  as 
Devereaux  &  Bubly,  Defendants  in  Error,  y.  R. 
0.  Jehn,  Plaintiff  in  Error. 

Oen.  No.  20,176.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Cavebly,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  with  finding  of  facts.  Opinion 
filed  March  11,  1915.     Rehearing  denied  March  24,  1915. 

•See  lUlnols  Notes  Dljcest,  Vols.  XI  to  XV,  luid  CumalatWe  Quarterly, 
topio  and  section  number. 
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Statement  of  the  Case. 

Action  by  Robert  E.  Devereaux  and  John  Rubly, 
trading  as  Devereaux  &  Eubly,  against  E.  0.  Jehu  to 
recover  commissions  for  the  sale  of  certain  property 
OTmed  by  defendant  to  one  Dr.  Rosenthal,  which  sale, 
plaintiffs  claimed,  had  been  negotiated  by  their  sales- 
man, one  Harvey.  The  property  had  been  listed  by 
defendant  with  another  firm  of  brokers  in  whose  em- 
ploy Harvey  then  was.  While  in  the  employ  of  the 
latter  he  submitted  Dr.  Rosenthal's  offer  of  nine  thou- 
sand dollars  to  defendant,  but  the  latter,  rejected  it 
because  he  would  be  required  to  pay  a  commission  of 
two  hundred  and  fifty  dollars  out  of  the  amount  of- 
fered. Dr.  Rosenthal  then  abandoned  the  idea  of  pur- 
chasing the  property,  renewed  his  lease  on  the  premises 
then  occupied  by  him,  and  entered  into  negotiations 
with  others  for  the  purchase  of  other  property.  In 
the  meantime  Harvey  entered  the  employ  of  plaintiffs 
and  testified  that  he  notified  defendant  of  the  fact  and 
again  took  the  matter  up  with  Dr.  Rosenthal,  but  this 
the  latter  denied.  The  property  was  subsequently 
sold  to  the  doctor  by  defendant  for  the  sum  of  nine 
thousand  dollars,  through  another  agent  who  accepted 
fifty  dollars  as  his  commission. 

From  a  judgment  for  plaintiffs,  defendant  brings 
error. 

William  B.  . Jakvis,  for  plaintiff  in  error. 

Winston,  Payne,  Stbawn  &  Shaw,  for  defendants  in 
error;  J.  Sidney  Condit,  of  counsel. 

Mb,  Justice  Pam  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Decision. 

Bbokess,  §  37* — when  not  procuring  cause.  Where  a  salesman 
in  the  employ  of  a  broker  submitted  to  the  owner  of  property  an 
offer  of  a  prospective  purchaser,  which  the  owner  declined  on  ac- 
count of  the  amount  of  commission  which  he  would  be  required 
to  pay  out  of  the  sum  offered,  and  his  client  then  abandoned  the  idea 
of  purchasing  the  property,  but  afterwards  purchased  the  same 
property  for  the  sum  previously  offered,  through  another  agent, 
who  accepted  less  commission  than  was  demanded  by  the  sales- 
man who  had  in  the  meantime  entered  the  employ  of  plaintiffs,  also 
brokers,  and  who  testified  that  he  had  notified  the  owner  of  his 
change  of  employment  and  had  thereafter  again  taken  the  matter 
up  with  the  purchaser,  which  was  denied  by  the  latter,  it  was  held, 
in  view  of  all  the  evidence,  that  plaintiffs  were  not  the  procuring 
cause  and  hence  were  not  entitled  to  commissions. 


Lydia  Moody,  Appellee,  t.  Edith  T.  Norton,  Appellant. 
Gen.  No.  20,186.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smiley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1915. 

Statement  of  the  Case. 

Action  by  Lydia  Moody  against  Edith  T.  Norton  to 
recover  the  sum  of  $735.25  for  services  rendered  de- 
fendant and  for  money  claimed  to  have  been  advanced. 
The  latter  claim  was  disallowed  by  the  jury,  who  ren- 
dered a  verdict  for  plaintiff  for  $660,  from  a  judg- 
ment on  which  defendant  appeals. 

Charles  J.  Trainor,  for  appellant. 

*Se«  niinols  Notes  Digest,  Volt.  XI  to  XY,  and  CimiiilAtlTe  Qiutfterly.  wmmm 
topic  luid  Mctlon  number. 


Chicago — F^rst  District — March,  1915.  9 

Rosenthal  et  al.  v.  Turner,  192  IlL  App.  9. 

John  T.  Byrnes,  for  appellee. 
Mr.  Justice  Pam  delivered  the  opinion  of  the  couri 
Abstract  of  the  Decision. 

1.  Witnesses,  §  316* — credibility  of  attorneys.  While  the  courts 
look  with  disfavor  upon  the  practice  of  attorneys  actually  engaged 
in  the  trial  of  a  case  testifying  in  behalf  of  the  cause  they  represent, 
yet  such  testimony  Is  competent,  and  if  helpful  in  arriving  at  a 
proper  conclusion  on  review  must  be  considered. 

2.  Assumpsit,  action  of,  S  66* — when  evidence  insufficient  to 
sustain  verdict.  In  an  action  to  recover  for  services  as  nurse  and 
domestic,  claimed  Xo  have  been  rendered  by  plaintiff  to  defendant 
under  an  oral  agreement  for  compensation  at  the  rate  of  |15  per 
week,  a  verdict  for  plaintiff  was  held  to  have  been  against  the 
weight  of  evidence,  the  evidence  showing  that  such  services  as  were 
rendered  were  voluntarily  given  while  plaintiff  occupied  the  posi- 
tion of  guest  rather  than  servant 

PrrcH,  P.  J.,  dissenting. 

SoANiAN,  J.,  specially  concurring. 


0.  W.  Rosenthal  and  J.  B.  Cornell,  trading  as  0.  W. 
Bosenthal  &  Company,  Defendants  in  Error,  t. 
August  Turner,  Plaintiff  In  Error. 

Oen.  No.  20,239.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henst  C. 
Beitler,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  11,  1915. 

Statement  of  the  Case. 

Action  by  0.  W.  Rosenthal  and  J.  B.  Cornell,  co- 
partners, trading  as  0,  W.  Rosenthal  &  Company, 
against  August  Turner  to  recover  an  amount  claimed 

•See  miaole  Notee  IHcest,  Tols.  XI  to  XV,  and  Cumalatlve  Quarterly,  lama  - 
topic  and  Metlui  nnmber. 
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to  be  due  for  general  work  of  alterations  and  repairs 
to  a  certain  building,  for  which  an  architect's  certifi- 
cate was  issued  in  the  sum  of  $452.68. 

The  contract  under  which  the  work  was  performed 
contained,  among  others,  the  following  provisions : 

''In  consideration  whereof,  the  said  party  of  the 
first  part  agrees  to  pay  to  the  said  party  of  the  second 
part  the  sum  of  seventeen  hundred  and  forty-nine  and 
22/100  ($1749.22)  dollars,  upon  the  presentation  of 
certificates  signed  by  said  architects.  Said  certifi- 
cates, however,  in  no  way  lessening  the  total  and  final 
responsibility  of  the  party  of  the  second  part.    •    •    • 

*'It  is  especially  understood  and  agreed,  that  the 
amounts  to  be  paid  from  time  to  time  shall  in  no  case 
exceed  85  per  cent,  of  the  value  of  the  work  done,  and 
material  furnished ;  the  remaining  15  per  cent,  of  said 
value  to  be  retained  by  said  first  party,  as  part  secur- 
ity for  the  faithful  performance  hereof,  and  not  be 
paid  until  the  expiration  of  30  days,  after  the  perfect 
completion  of  said  work  and  the  payment  of  all  claims 
for  labor  and  material  furnished,  and  when  all  the 
drawings  and  specifications  have  been  returned  to 
Holabird  &  Roche,  architects.    •    •    • 

''And  should  any  dispute  arise  between  the  parties 
hereto  respecting  the  true  construction  to  be  followed 
in  said  drawings  and  specifications,  or  meaning  thereof, 
the  same  shall  be  decided  by  said  architects,  Holabird 
&  Roche,  and  their  decision  shall  be  final.'* 

Plaintiff's  Exhibit  No.  1,  the  architect's  certificate, 
IS  * 

"WilUam  Holabird, 
Martin  Roche, 
Edward  A.  Renwick. 

Holabird  &  Roche,  Architects, 

1618  Monadnock  Block, 
Mr.  August  Turner, 

Chicago,  111.,  July  19th,  1909. 
No.  3        $452.68 

This  is  to  certify  that  0.  W.  Rosenthal  &  Company 
is  entitled,  under  the  terms  of  its  contract,  to  the  sum 
of  four  hundred  and  fifty-two  and  68/100  dollars,  as 
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part  payment  for  general  work  of  alteration  and  re- 
pairs to  Great  Northern  &  Merle  &  Heaney  buildings 
at  14th  Place  &  Sangamon  street  and  shed  at  14th  Place 
and  Morgan  street,  Chicago. 

Contract 1,749.22 

Allowances 139. 

Total 1,888.22 

Deductions  

Net  amt.  of  contract 1,888.22 

ENTERED 
Holabird  &  Roche 

per.  .F 

Former  certificates 865. 

Present  do         452.68 

Balance 567.54 


1,888.22  1,888.22 

Holabird  &  Roche,  Architects. 
Received  payment,  in  full  of  the  above  certificate. 


McEwEN,  Weissenbach,  Shrimski  &  Meloan,  for 
plaintiff  in  error;  Wade  W.  Meloan,  of  counsel. 

Charles  J.  O'Connor  and  R.  Harold  O'Connor,  for 
defendants  in  error. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  BUTLDINO    AND    CONSTRUCTION    CONTRACTS,    §    15* — hOiO    COtlStTued 

as  to  payment.  Provision  In  contract  for  alterations  on  a  building, 
that  a  certain  percentage  of  the  amount  due  was  not  to  be  paid 
"until  the  expiration  of  thirty  days,  after  the  perfect  completion 
of  said  work,"  etc.,  held  to  refer  only  to  the  final  payment  which 
was  to  be  retained  as  security  for  the  faithful  performance  of  the 
contract,  and  therefor  Inapplicable  to  other  payments  due  under 
the  contract. 

2.  Building  and  construction  contracts,  §   103* — when  archi- 
tecfs  certificate  prima  facie  evidence.    Where  a  contract  provided 

•Sre  Illinois  Notes  Diirest,  Vols.  XI  to  XV.  and  Cumolstive  Quarterly,  wamm 
topic  and  ■oction  number. 
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for  the  issuance  of  an  architect's  certificate  and  that  payments  were 
to  be  made  to  the  extent  of  eighty-five  per  cent  of  the  value  of 
the  work  as  it  pcogressed,  in  an  action  for  the  sum  covered  by 
a  certificate  stating  on  its  face  that  it  was  issued  under  the  terms 
of  the  contract  and  which  was  within  the  eighty-five  per  cent  limi- 
tation, it  was  held  that  the  certificate  was  prima  facie  evidence 
that  so  much  .of  the  work  had  been  completed  under  the  contract 
as  to  entitle  plaintiff  to  payment  of  the  amount  for  which  it  was 
issued,  and  together  with  evidence  of  nonpayment  was  sufficient 
to  make  out  plaintiff's  case. 

3.  Witnesses,  §  212* — question  not  within  direct  examination. 
Questions  on  cross-examination  which  are  not  within  the  scope  of 
the  direct  examination  are  properly  excluded. 

4.  Appeal  and  ebbob,  §  1235* — when  acquiescence  bars  review. 
Although  under  Practice  Act,  sec.  81  (J.  A  A.  f  8618),  where  a 
cause  is  brought  up  for  review  upon  a  stenographic  report,  it  is 
not  necessary  to  preserve  an  exception,  still  the  record  must  show 
that  the  ruling  complained  of  was  an  adverse  one,  hence  cross- 
errors  based  upon  instructions  not  to  allow  interest  will  not  be 
considered  where  the  attitude  of  counsel  for  the  complaining  party 
indicated  acquiescence  therein. 


Mathilda  A.  Ford,  Appellee,  y.  Percy  James  Ford, 

Appellant. 

Gen.  No.  20,251.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  March 
11,  1915. 

Statement  of  the  Case. 

Bill  by  Mathilda  A.  Ford  against  Percy  James  Ford 
for  separate  maintenance.  From  a  final  decree  en- 
tered in  that  cause  on  July  19,  1913,  the  complainant 
perfected  an  appeal  to  the  Appellate  Court.     Com- 

*Bee  nilnols  Notes  Divest,  Vols.  XI  to  XV,  and  ComalaUTe  Qnartoriy.  same 
topte  and  section  number. 
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plainant  then  filed  a  petition  praying  for  an  order 
requiring  defendant  to  make  suitable  allowance  for 
temporary  alimony  pending  said  appeal  and  for  so- 
licitor's fees  and  expenses  in  defending  same.  On  the 
hearing  had  on  the  petition  and  answer,  the  chancellor 
entered  a  decree  requiring  defendant  to  pay  complain- 
ant during  the  pendency  of  the  appeal  the  sum  of  thirty 
dollars  per  week,  from  which  decree  defendant  appeals. 

Beach  &  Beach,  for  appellant. 

Brttndage,  Landon  &  Holt  and  Bluim  &  Teed,  for 
appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  §  1002* — when  statemenU  in  answer  not 
considered.  Where  the  certificate  of  evidence  merely  presents  an 
answer  as  a  verified  pleading  on  file,  and  does  not  show  that  It 
was  offered  in  evidence,  the  court,  on  review,  cannot  consider  the 
facts  set  forth  therein  in  support  of  defendant's  contention  that 
the  decree  should  be  reversed. 

2.  Appeal  and  esbob,  §  1302* — lohen  chancellor  presumed  to  have 
judicially  noticed  decree.  Upon  appeal  from  a  decree  awarding  ex- 
pense money  and  counsel  fees  pending  an  appeal  from  a  decree  in 
a  separate  maintenance  proceeding,  upon  proceedings  supplemen- 
tary to  the  original  decree  and  after  hearing  upon  the  pleadings 
and  transcript  of  the  testimony  taken  upon  the  trial  of  the  cause 
and  the  final  decree  therein,  it  will  be  presumed  that  the  chancellor 
in  arriving  at  his  conclusions  took  judicial  notice  of  the  record 
upon  which  the  original  decree  was  entered  and  of  that  decree  it- 
selt 

3.  Evidence,  §  4* — when  court  records  judicially  noticed.  In 
awarding  expense  money  and  counsel  fees  pending  appeal  from  a 
decree  in  separate  maintenance  proceedings,  the  chancellor  may 
take  judicial  notice  of  the  record  and  proceedings  in  the  court. 

4.  Appeal  and  ebrob,  §  1034* — what  not  judicially  noticed.  On 
appeal  from  a  decree  in  a  supplementary  proceeding  awarding  ex- 
pense money  and  counsel  fees  pending  an  appeal  from  a  decree  in 

*8ee  nilnofB  Notes  Dlireiit,  YoU.  XI  to  XV,  and  Cumulative  Quarterly,  eame 
iopie  and  wctlon  number. 
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separate  maintenance  proceedings,  the  court  cannot  take  judicial 
notice  of  the  record  in  the  original  proceeding. 

5.  Appeal  and  ebbos,  §  1269* — when  findings  presumed  sustained 
by  evidence.  Where  on  appeal  from  a  decree  in  a  supplementary 
proceeding  awarding  expense  money  and  counsel  fees  pending  an 
appeal  from  a  decree  in  separate  maintenance  proceedings,  which 
former  decree  was  rendered  upon  the  pleadings  and  transcript  of 
the  testimony  upon  the  trial  of  the  original  cause  and  upon  the 
final  decree  entered  therein,  neither  the  record  nor  the  final  decree 
in  the  original  cause  were  included  in  the  transcript  of  the  record, 
it  will  be  presumed  that  the  facts  appearing  therein  warranted 
the  decree  complained  of. 


Able  Transfer  Company,  Defendant  In  Error,  t.  Wil- 
liam E.  Bee  Company,  Plaintiff  in  Error. 

Gen,  No,  19,451.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Henby  C. 

Beitler,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1913.  Reversed  and  judgment  here.    Opinion 
filed  February  4,  1915. 

Statement  of  tbe  Case. 

Action  by  Able  Transfer  Company,  a  corporation, 
against  William  E.  Dee  Company  to  recover  a  balance 
of  two  hundred  dollars  alleged  to  be  due  under  a  writ- 
ten agreement  for  the  sale  of  an  engine  and  generator. 
From  a  judgment  for  two  hundred  dollars  against 
defendant  in  favor  of  plaintiff,  defendant  brings  error. 

Plaintiff  shipped  an  engine  and  a  generator  to  de- 
fendant for  which  three  hundred  dollars  was  to  be 
paid  at  the  signing  of  the  contract  and  the  balance  of 
two  hundred  dollars  to  be  paid  when  engine  and 
generator  were  tested  and  found  to  be  in  satisfactory 

•See  niinoifl  Notes  Dlfreat,  YoU.  XI  to  XV,  and  Cumulative   Quarterly,  same 
topic  and  section  number. 
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condition.  Shortly  after  the  receipt  of  the  machine  de- 
fendant tested  the  same  and  notified  the  plaintiff  that 
it  was  not  in  a  satisfactory  condition,  stating  that  it 
would  put  it  in  a  satisfactory  condition  at  the  expense 
of  phiintiff.  The  defendant  not  hearing  from  the  plain- 
tiff thereafter  expended  two  hundred  dollars  in  rewind- 
ing the  armature  of  the  generator  and  putting  the 
iiiachine  in  a  satisfactory  condition.  Defendant  never 
offered  to  rescind  the  contract  of  sale  or  to  return  the 
engine  and  generator  to  the  plaintiff  and  it  has  since 
continued  to  operate  the  same  at  its  place  of  business. 
Plaintiff  sued  to  recover  the  unpaid  balance  of  two 
hundred  dollars  alleged  to  be  due  under  the  contract 
of  sale. 

John  M.  Quinlan,  for  plaintiff  in  error. 

DoNAU)  McEachern,  for  defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  §  235* — form  and  requisites  of  express  toarranty.  No 
particular  form  of  words  Is  necessary  to  constitute  an  express  war- 
ranty In  a  sale,  but  It  Is  a  question  of  intention  to  be  gathered  from 
the  words  used  and  from  the  circumstances  and  subject-matter  of 
the  case. 

2.  Sales,  S  237 •—repre^enfation  of  facts  constituting  toarranty 
as  opposed  to  matters  of  opinion.  Where  in  a  sale  a  representation 
is  positive  and  relates  to  a  matter  of  fact  it  constitutes  a  warranty, 
but  where  tke  representation  relates  to  that  which  is  a  matter  of 
opinion  merely,  It  does  not  constitute  a  warranty. 

3.  Sales,  §  238* — language  constituting  warranty  of  machine. 
Where  a  contract  of  sale  expressly  provided  that  a  balance  of  two 
hundred  dollars  should  be  paid  *'when  engine  and  generator  are 
tested  and  found  to  be  in  satisfactory  condition,"  held  the  language 
constituted  a  warranty  that  the  machine  would  be  in  a  satisfactory 
condition  when  delivered. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Comolative  Quarterly,  muam 
topie  and  section  number. 
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4.  Sales,  §  389* — right  of  recoupment  for  breach  of  toarranty. 
Where  a  contract  expressly  provided  that  a  balance  of  two  hundred 
dollars  was  to  be  paid  when  an  engine  and  generator  were  tested 
and  found  to  be  in  satisfactory  condition  and  the  plaintiff  failed  to 
deliver  the  machine  in  a  satisfactory  condition,  there  was  a  breach 
of  warranty  on  the  part  of  the  plaintiff  so  that  under  the  circum- 
stances the  defendant  was  not  required  to  rescind  the  contract  and 
to  return  the  machine,  but  had  the  right  to  recoup  the  damages 
sustained  by  reason  of  the  breach  in  an  action  for  the  balance  due  on 
the  machine. 

5.  Sales,  |  389* — right  to  recoup  for  breach  of  express  vmrranty. 
Where  it  was  not  denied  by  the  plaintiff  that  the  defendant  after  the 
receipt  of  a  machine  was  compelled  to  expend  two  hundred  dollars 
in  putting  the  same  in  a  satisfactory  condition,  and  it  was  not  dis- 
puted by  the  plaintiff  that  the  repairs  were  proper  and  necessary 
under  the  warranty,  if  the  contract  contained  such  an  alleged  war- 
ranty, held  that  upon  finding  such  a  warranty  to  exist,  Judgment 
should  have  been  entered  in  favor  of  defendant  for  costs  rather 
than  in  favor  of  plaintiff  for  two  hundred  dollars  as  a  balance  due 
foi*  machinery  sold  and  delivered  on  a  written  contract 


Cbristlana  Dombrowski,  Appellee,  y.  Metropolitan  Life 
Insurance  Company,  Appellant. 

Gen.  No.  19,608.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Isaac 
Hudson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
February  4,  1915. 

Statement  of  the  Case. 

Action  by  Christiana  Dombrowski  against  the  Metro- 
politan Life  Insurance  Company,  a  corporation,  to 
recover  on  a  policy  of  life  insurance  for  one  thousand 
dollars.     From  a  judgment  for  one  thousand  dollars 

*See  UlinofB  Notes  Di^eflt,  Vols.  XI  to  XY,  and  CumolAtlTe  Quarterly,  wamm 
topic  and  section  number. 
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against  defendant  in  favor  of  plaintiff,  defendant  ap- 
peals. 

HoYNE,  O'Connor  &  Irwin,  for  appellant;  Carl  J. 
Appell,  of  counsel. 

Forest  Garfield  Smith  wid  Eobert  E.  Cantwell, 
for  appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court  ^ 

Abstract  of  the  Decision. 

1.  Instructions,  §  87* — lohen  erroneous  aa  to  burden  of  proof. 
It  is  erroneous  to  instruct  a  Jury  in  a  civil  case  that  the  party  hav- 
ing the  burden  of  proof  must  furnish  evidence  which  will  satisfy  the 
Jury,  since  the  Jury  are  only  required  to  find  from  a  preponderance 
of  the  evidence. 

2.  INSUBANCE,  §  908* — error  of  instructiona  requiring  jury  to  he 
satisfied  from  evidence.  In  an  action  upon  a  life  insurance  policy, 
an  instruction  that  it  was  for  the  Jury  to  determine  from  the  evi- 
dence the  extent  of  the  sickness  of  the  insured  and  whether  it  was 
of  such  a  character  or  nature  as  to  make  his  reply  to  interrogatories 
material  misstatements;  that  it  was  for  them  to  say,  from  the  evi- 
dence in  regard  to  the  extent  of  the  nature  and  kind  of  sickness, 
whether  the  attack  from  which  the  insured  suffered  was  of  a  char- 
acter to  make  his  answer  "never  sick  since  childhood"  a  material 
statement,  that  the  burden  of  proof  was  on  the  defendant;  that  the 
defendant  set  up  the  defense  and  that  the  Jury  must  be  satisfied  from 
the  evidence  that  the  untruth  of  the  statement  had  been  established, 
held  to  be  prejudicially  erroneous,  since,  in  requiring  the  Jury  to  be 
satisfied,  it  imposed  a  higher  degree  of  proof  than  the  law  required. 

•See  nilnoto  Notes  Digest,  Vols.  XI  to  XY,  and  Comulail^e  Qnarterlj,  Mume 
tople  and  Metlon  number. 
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McBride  et  al.  v.  Seney  et  al.,  192  111.  App.  18. 


Patrick  T.  McBride  and  Abbie  McBride,  Appellees,  y. 
Edgar  F.  Seney  and  Rowland  T.  Rogers,  trading  as 
Seney,  Rogers  &  Company,  Appellants. 

Gen.  No.  19,739.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Fred  C. 
Hill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  Octoher  term,  1913.    Affirmed.     Opinion  filed  February  4,  1915. 

Statement  of  the  Case. 

Action  by  Patrick  T.  McBride  and  Abbie  McBride 
against  Edgar  F.  Seney  and  Rowland  T.  Rogers,  trad- 
ing as  Seney,  Rogers  &  Company,  to  recover  for  the 
alleged  breach  of  building  contracts.  From  a  judg- 
ment for  $2,560  against  defendants  in  favor  of  plain- 
tiffs, defendants  appeal. 

Adams,  Crews,  Bobb  &  Wescott,  for  appellants. 

Kruse,  Peden  &  Merrick  and  Morgan,  McFarland 
&  Goodman,  for  appellees. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Building  and  construction  contracts,  §  94* — what  constitutes 
variance.  In  an  action  for  breach  of  building  contracts,  where  at 
the  time  the  contracts  were  offered  In  evidence  it  was  contended 
that  plaintiffs  had  declared  on  a  contract  signed  and  executed  by 
the  plaintiffs,  held  that  an  objection,  predicated  upon  the  theory 
that  the  contracts  offered  in  evidence  were  not  the  ones  described 
in  the  statement  of  claim,  was  without  merit  on  the  question  of 
variance,  since  the  statement  did  not  allege  that  the  contracts  were 
signed  by  the  plaintiffs. 

2.  Building  and  construction  contracts,  §  101* — effect  of  lack 

*See  Illinois  Notes  Dl^ost,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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of  party's  signature  upon  contract  as  to  admissihilitt/  in  evidence. 
In  an  action  for  damages  for  breach  of  building  contracts  by  hus- 
band and  wife,  the  fact  that  the  wife  did  not  sign  the  contracts  of- 
fered in  evidence,  becomes  immaterial  where  she  accepted  and 
adopted  the  written  contracts  and  assented  to  their  terms  and  con- 
ditions so  as  to  be  bound  by  them,  and  defendants  treated  and  dealt 
with  her  throughout  the  entire  transaction  as  a  party  to  the 
contracts. 

3.  Action,  §  22* — persons  entitled  to  sue.  In  an  action  by  hus- 
band and  wife  for  breach  of  building  contracts,  where  defendants 
treated  and  consulted  the  wife  as  a  real  party  to  the  transaction, 
with  some  legal  or  equitable  right  in  the  property  in  question,  held 
that  the  defendants  were  not  in  a  position  to  assert  that  she  had 
no  interest  in  the  suit  such  as  to  preclude  her  joining  with  her 
husband  in  the  action. 

4.  Witnesses,  §  36* — where  competency  is  unaffected  hy  mar- 
riage. Where  a  wife  is  a  proper  party  to  a  suit,  she  is  not  incom- 
petent as  a  witness  because  she  is  the  wife  of  a  coplaintifif  with 
whom  she  has  joined  in  a  suit. 

5.  Appeal  and  erbor,  §  472* — necessity  of  objection  to  remark  of 
court.  An  Appellate  Court  will  not  review  a  statement  of  the  court 
to  which  no  objection  was  made  at  the  trial. 

6.  Appeal  and  erkor,  §  1035* — necessity  of  assignments  of  error, 
A  statement  of  the  court  at  the  trial  will  not  be  reviewed  on  appeal 
unless  it  is  assigned  as  error. 

7.  Building  and  constkuction  contbacts,  §  105* — instructions  as 
to  the  measure  of  damages.  In  an  action  for  breach  of  building 
contracts,  an  instruction  that  "the  measure  of  the  damage  is  the 
difference  between  the  value  of  the  building  as  constructed  and 
the  value  of  the  building  as  it  would  have  been  constructed,  if  it 
had  been  constructed  according  to  the  plans  and  specifications  ex- 
cept in  so  far  as  any  of  the  provisions  of  the  plans  and  specifica- 
tions may  have  been  waived  by  the  plaintiffs  herein,  if  any  such 
w^aiver  has  been  shown  by  the  evidence,"  held  correct. 

8.  Building  and  construction  contracts,  §  108* — amount  of  re- 
covery for  breach.  In  an  action  for  breach  of  building  contracts 
where  a  contractor  and  builder  of  twenty  years'  experience  testi- 
fied in  behalf  of  plaintiffs  that  the  difference  between  the  value  of 
the  building  as  constructed  and  the  value  of  the  building  if  it  had 
been  constructed  according  to  the  contract  was  $2,560,  and  an  archi- 
tect of  twenty-four  years'  experience  in  behalf  of  plaintiffs  placed 
the  difference  at  $2,935,  and  defendants  did  not  introduce  any  evi- 
dence bearing  on  the  question  of  damages,  the  finding  of  the  trial 
court  of  damages  in  the  sum  of  $2,560  is  held  to  be  justified. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV.  and  Cumulative  Quarterly,  same 
topic  and  section  noniber. 
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Thomas  W.  Kelly,  Appellee,  t.  Federal  ImproTement 
Company,  Appellant. 

Gen.  No.  19,818.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TuBNBAUGH,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded.  Opinion 
filed  February  4,  1915. 

Statement  of  tbe  Case. 

Action  by  Thomas  W.  Kelly  against  Federal  Im- 
,  provement  Company,  a  corporation,  to  recover  upon 
an  account  stated.  From  a  judgment  for  $3,458  against 
defendant  in  favor  of  plaintiff,  defendant  appeals. 

Under  the  terms  of  employment  of  the  plaintiff  by 
defendant  he  was  to  receive  thirty-three  and  one-third 
per  cent,  of  the  actual  net  profits  of  the  paving  and 
sidewalk  departments  of  the  defendant  corporation  in 
addition  to  his  salary.  Defendant  offered  to  show  that 
the  plaintiff  and  its  treasurer  in  adjusting  and  settling 
their  accounts  made  a  gross  mistake  in  estimating  the 
earnings  of  the  paving  and  sidewalk  departments  for 
the  years  in  question  and  that  as  a  result  of  this  mis- 
take both  parties  supposed  that  the  two  departments 
had  made  net  profits  for  the  said  years  of  $8,815.30, 
but  as  a  matter  of  fact  no  profits  were  made  by  these 
two  departments.  Defendant  contended  that  the  court 
committed  reversible  error  in  excluding  defendant's 
offer  to  show  the  account  stated  was  the  result  of  mis- 
take of  fact. 

Adlee  &  Ledereb,  for  appellant. 

Thomas  W.  Kelly,  for  appellee. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  AccouwT  STATED,  S  17* — mistake  or  fraud  as  ground  for  open- 
ing. The  law  will  not  bind  a  party  to  an  account  stated  that  is 
shown  to  he  unjust  and  to  have  occurred  by  mistake  or  fraud  in  the 
settlement  of  the  same. 

2.  Account  stated,  S  17* — necessity  of  clear  evidence  of  fraud  or 
mUtaJce  for  opening.  Where  parties  after  full  and  fair  opportunity 
for  examination  and  deciding  upon  their  mutual  accounts  have 
adjusted  and  settled  them,  the  law  will  not  permit  the  deliberate 
settlement  to  be  reopened,  except  for  the  clearest  evidence  of  fraud 
or  mistake  in  the  settlement,  the  burden  of  proving  which  rests 
upon  the  party  asserting  it 

3.  Account  stated,  §  24* — effect  of  refusal  of  evidence  to  show 
mutual  mistake  as  ground  for  opening.  In  an  action  upon  an  ac- 
count stated,  where  defendant  offered  to  show  that  the  account 
stated  was  made  by  the  parties  while  laboring  under  a  mistake  of 
fact  as  to  the  actual  earnings  of  certain  departments  of  defendant 
corporation  for  certain  years,  held  the  trial  court's  refusal  to  per- 
mit the  defendant  to  show  such  mutual  mistake  and  that  there  were 
no  profits  in  the  departments  for  the  years  in  question  constituted 
reversible  error. 


Bridget  A.  Cowan,  Appellee,  t.  Albert  L  BouflRenr,  Ap- 
pellant. 

Gen.  No.  19,883.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  of  Cook  county;  the  Hon.  Jesse  A.  Bald- 
win, Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.  Affirmed.  Opinion  filed  February  4,  1915. 
Rehearing  denied  February  16,  1915. 

•    Statement  of  the  Case. 

Action  by  Bridget  A.  Cowan  against  Albert  I.  Bouf- 
fleur  for  malpractice.  From  a  judgment  for  $10,000 
against  defendant  in  favor  of  plaintiff,  defendant  ap- 
peals. 

•Sec  Illinois  Notes  Diffest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  flection  iiuml>er. 


22  Appellate  Courts  of  Illinois. 

Cowan  V.  Bouffleur,  192  111.  App.  21. 

The  plaintiff  claimed  that  the  defendant,  during  an 
operation  to  remove  an  ovary,  the  appendix,  hemor- 
rhoids, etc.,  inserted  a  certain  piece  of  ganze  in  the 
]ilain tiff's  vagina,  and  that  he  failed  to  remove  the 
same,  and  that  he  allowed  it  to  remain  in  the  plaintiff's 
body  for  a  long  time  (thirty-three  days) ;  that  he  dis- 
charged the  plaintiff  from  his  care  without  removing 
the  gauze  or  causing  the  same  to  be  removed,  and  with- 
out informing  the  plaintiff  of  the  presence  of  the  gauze 
in  her  body;  that  as  a  direct  result  of  the  defendant's 
failure  to  remove  or  cause  to  be  removed  the  gauze, 
it  became  rotten  and  putrid,  and  the  plaintiff's  health 
was  seriously  injured  thereby. 

The  defendant  was  the  Chief  Surgeon  of  the  Chi- 
cago, Milwaukee  and  St.  Paul  Eailroad  Company,  and 
the  plaintiff's  husband  was  the  chief  inspector  of  the 
same  company,  and  the  plaintiff  procured  the  services 
of  the  defendant  through  her  husband.  The  plaintiff, 
in  accordance  with  the  defendant's  orders,  was  taken 
to  the  Monroe  Street  Hospital  in  Chicago,  on  Decem- 
ber 31,  1908.  The  defendant  was  the  president  of  this 
hospital  and  hired  and  discharged  the  internes  and 
other  attaches  connected  with  the  same.  The  husband 
of  the  plaintiff  testified  that  the  defendant  referred 
to  this  hospital  as  'Miis  own  private  hospital."  He 
also  testified  that  the  defendant  agreed  to  perform 
the  operation  and  to  look  after  the  plaintiff  personally 
after  the  operation.  The  defendant  testified  that  he 
agreed  to  perform  the  operation  personally,  but  that 
nothing  was  said  by  either  the  plaintiff's  husband  or 
himself  as  to  the  care  of  the  plaintiff  after  the  oper- 
ation. The  defendant  performed  the  operation,  assist- 
ed by  an  interne  and  a  house  physician  connected  with 
the  hospital.  The  plaintiff  remained  in  the  hospital 
until  February  1, 1909,  when  she  was  discharged.  The 
defendant  admitted  that  he  inserted  a  piece  of  gauze 
in  the  plaintiff's  vagina  at  the  time  of  the  operation, 
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but  he  insisted  that  he  removed  the  same  after  the 
completion  of  the  operation.  The  plaintiff  testified 
that  no  gauze  was  ever  placed  in  her  body  by  anyone 
after  the  time  of  the  operation.  The  defendant  intro- 
duced evidence  tending  to  show  that  after  the  operation 
in  question  one  of  the  two  assistants  in  the  operation 
placed  gauze  in  the  vagina  of  the  plaintiff  while  she 
was  in  the  hospital.  The  operation  was  performed 
January  4, 1909.  On  February  27th,  Dr.  Hyde  removed 
a  piece  of  gauze  from  the  vagina  of  the  plaintiff,  and 
same  was  putrid  and  had  an  exceedingly  bad  odor. 
The  evidence  tended  to  show  that  the  gauze  removed 
by  Dr.  Hyde  on  February  27th  was  the  same  that  was 
placed  in  the  vagina  of  the  plaintiff  by  the  defendant 
at  the  time  of  the  operation. 

The  theory  of  the  plaintiff  was  that  the  defendant 
agreed  not  only  to  perform  the  operation,  but  to  give 
the  plaintiff  his  personal  care  and  attention  after  the 
operation.  The  theory  of  the  defendant  was  that  he 
agreed  to  give  the  plaintiff  his  personal  care  and  atten- 
tion only  as  to  the  operation,  and  that  he  was  not  re- 
sponsible for  any  consequences  to  the  plaintiff  occur- 
ring jthrough  a  lack  of  care  and  attention  on  the  part  of 
others  after  the  operation. 

H.  L.  Howard,  for  appellant. 

Charles  J.  Trainor,  for  appellee. 

Mr.  Justice  Soanlan  delivered  the  opinion  of  the 
court. 

Abstraet  of  the  Decision. 

1.  Tbial,  §  187* — preponderance  of  evidence  not  raised  ty  motion 
for  directed  verdict.  Where  a  trial  court  passes  upon  a  motion  for 
a  peremptory  instruction  the  question  of  preponderance  of  the  evi- 
dence does  not  arise. 

•8«e  nilnols  Notes  Digest,  Vols.  X.I  to  XV,  and  Cumulative  Quarterly, 
toplo  aad  section  number. 
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2.  Physicians  and  suboeons,  §  15* — effect  of  gauze  left  in  wound 
as  causing  pain  and  sickness.  In  an  action  for  malpractice,  evidence 
held  to  tend  to  prove  that  plaintiff's  sickness,  pain  and  suffering 
sustained  after  an  operation  were  caused  by  gauze  being  allowed  to 
remain  in  her  body  for  an  unwarranted  period  of  time. 

3.  Physicians  and  suboeons,  |  23* — proper  refusal  of  instruc- 
tions ignoring  special  contract  of  employment.  Where  there  was 
evidence  tending  to  show  that  a  surgeon,  by  special  contract,  agreed 
to  give  to  the  plaintiff  his  personal  care  and  attention  after  the 
performance  of  an  operation  and  in  connection  therewith,  instruc- 
tions which  directed  a  verdict  and  which  ignored  the  alleged  special 
contract  were  properly  refused. 

4.  Physicians  and  subgeons,  §  23* — when  instruction  as  to 
mistake  of  judgment  inapplicable.  Where  plaintiff's  claim  for 
malpractice  was  not  in  any  way  predicated  upon  an  alleged  mis- 
take of  judgment  on  the  part  of  the  defendant,  an  instruction  that 
if  the  defendant  used  ordinary  skill  and  care  in  the  treatment  of 
plaintiff,  but  made  a  mistake  in  judgment,  that  the  defendant  was 
not  liable  for  the  result  of  such  mistake  under  the  law,  held  prop- 
erly refused  as  misleading. 

6.  Physicians  and  subgeons,  §  23* — where  instructions  requested 
are  covered  1)y  instructions  given.  In  an  action  for  malpractice, 
it  is  not  erroneous  to  refuse  to  give  an  instruction,  the  subject- 
matter  of  which  is  fully  covered  by  other  instructions  given  at  the 
instance  of  the  same  party. 

6.  Physicians  and  subgeons,  |  21* — where  expert  testimony  not 
hosed  on  personal  knowledge.  In  an  action  for  damages  for  mal- 
practice, a  physician  testifying  as  an  expert  as  to  the  consequences 
that  would  follow  from  an  assumed  state  of  facts  need  not  have  per- 
sonal knowledge  as  to  the  position  of  gauze  in  the  plainUff's  body 
after  an  operation  or  its  condition  when  removed. 

7.  Appeal  and  ebbob,  §  472* — necessity  of  exceptions  to  remarks 
of  court  for  review.  Where  no  exception  is  taken  by  counsel  for 
defendant  to  a  statement  or  to  the  ruling  of  the  court,  defendant  is 
not  in  position  to  complain  of  same  on  appeal. 

8.  Physicians  and  subgeons,  §  21* — waiver  of  rigftt  to  object  to 
evidence  for  variance.  Where  it  was  contended  that  the  declara- 
tion did  not  charge  the  defendant  with  being  negligent  through  any 
other  person  than  himself,  and  that  it  specifically  averred  that 
the  negligent  acts  or  omissions  were  the  personal  acts  and  omissions 
of  the  defendant,  and  that  it  was  error  to  instruct  the  jury  that  the 
defendant  was  liable  for  negligence  on  the  part  of  others  or  to  re- 
fuse to  instruct  the  jury  that  the  defendant  was  not  liable  for  the 
acts  of  negligence  of  servants,  or  agents  or  house  physicians  of  a 

•See  nilnols  Notes  Di^rest,  Vols.  XI  to  XV,  and  CumulatlTe  Quarterly,  lame 
toplo  and  Metlon  number. 
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hospital,  held  defendant  waived  whatever  right  he  had  to  insist  upon 
the  alleged  variance,  since  he  did  not  object  to  any  evidence  bear- 
ing on  the  question  of  his  alleged  negligence  through  others  on 
the  ground  of  variance,  and  did  not  at  any  time  in  any  way,  point 
out  any  alleged  variance  to  the  trial  court 

9.  Physicians  and  subgbons,  |  21* — necessity  for  objecting  to 
evidence  on  the  ground  of  variance.  In  an  action  for  malpractice, 
where  defendant  fails  to  object  to  the  introduction  of  evidence  or  to 
point  out  an  alleged  variance  between  the  declaration  an^  the  proof, 
so  that  the  declaration  may  be  amended  at  the  trial  if  desired,  the 
objection  of  variance  cannot  be  raised  for  the  first  time  on  appeal. 

10.  Instructions,  {  121* — tohen  may  he  ha^ed  on  improper  evU 
dence  admitted  icithout  objection.  Where  the  plaintiff  introduced 
evidence  tending  to  prove  defendant's  negligence,  through  the 
acta  of  others,  and  the  defendant  accepted  such  evidence  as  com- 
petent and  introduced  evidence  for  the  purpose  of  rebutting  the 
same,  it  was  proper,  under  such  circumstances,  to  base  instruc- 
tions on  this  evidence  introduced  by  the  plaintiff,  even  though 
such  evidence  might  have  been  excluded  had  the  defendant  ob- 
jected to  the  same  when  offered. 

11.  Physicians  and  suboeons,  §  18* — am^ount  of  damages  re- 
coverable.  In  an  action  for  malpractice  in  performing  a  surgical 
operation,  a  verdict  for  $10,000  is  held  not  to  be  excessive  as  against 
the  weight  of  the  evidence. 


William  C.  Tan  Gilder,  Plaintiff  in  Error,  t.  John  Sam- 
per, Defendant  in  Error. 

Oen.  No.  20,049.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Denis  E. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
February  4,  1915. 

Statement  of  the  Case. 

Action  by  William  C.  Van  Gilder  against  John  Kam- 
per  to  recover  a  real  estate  commission  as  broker.    The 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camnlatlve  Quarterlj,  samo 
topic  mod  section  namber. 
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trial  court  refused  to  allow  the  case  to  go  to  the  jury 
on  an  issue  other  than  that  of  an  account  stated.  From 
a  judgment  on  a  verdict  in  favor  of  defendant,  plain- 
tiff brings  error. 

Plaintiff's  bill  of  particulars  was  as  follows: 

** Plaintiff's  claim  is  for  brokerage  fees  or  commis- 
sions due  the  plaintiff  from  defendant  for  services  ren- 
dered by  plaintiff  as  a  real  estate  broker  in  the  mat- 
ter of  an  exchange  of  certain  real  estate  located  in 
Clarke  County,  Mississippi,  for  real  estate  located 
in  the  City  of  Chicago,  Cook  County,  Illinois,  and  re- 
sulting in  the  execution  of  a  contract  between  defend- 
ant iind  George  M.  Lyle  on  July  15,  1905,  and  another 
written  contract  of  September  16,  1905,  between  said 
Lyle  and  defendant  relating  to  said  real  estate;  and 
also  resulting  in  the  acquiring  of  said  Chicago  real 
estate  by  the  defendant  and  in  the  procuring  of  a  pur- 
chaser of  said  Mississippi  real  estate.  Amount  of 
commissions,  $3,000.    Interest  on  said  $3,000. 

'* Plaintiff's  claim  is  also  for  amount  due  on  an  ac- 
count stated  and  an  agreement  made  between  plaintiff 
and  defendant  at  Enterprise,  Mississippi,  about  the 
month  of  April,  1906,  by  which  it  was  agreed  between 
plaintiff  and  defendant  that  defendant  would  pay 
plaintiff  the  sum  of  $1,800  within  ten  days,  and  the 
further  sum  of  $1,200  when  the  said  defendant  should 
receive  payment  of  $20,000  due  defendant  on  certain 
real  estate.  Said*  payments  amounting  to  $3,000  to  be 
in  settlement  of  the  above  mentioned  claim  for  com- 
missions." 

Defendant  filed  a  plea  of  nonassumpsit  and  a  special 
plea  setting  up  the  ordinance  of  the  city  of  Chicago 
requiring  real  estate  brokers  to  be  licensed,  and  aver- 
ring that  the  plaintiff  was  not  a  licensed  real  estate 
broker  at  the  time  of  the  transactions  mentioned  in  the 
declaration. 

Plaintiff's  license  as  a  real  estate  broker  expired 
April  30,  1905,  and  he  failed  to  renew  it  until  July  28, 
1905.  In  July  or  August,  1904,  defendant  employed 
plaintiff  to  sell  6,000  acres  of  land  located  in  Mississippi, 
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a  contract  dated  July  15,  1905,  was  entered  into  be- 
tween defendant  and  a  third  party  to  exchange  the  land 
for  Chicago  property.  The  contract,  however,  was 
never  consummated,  and  both  parties  to  the  same,  as 
well  as  the  plaintiff,  treated  the  contract  as  null  and 
void.  On  September  16,  1905,  the  same  parties  in  the 
absence  of  plaintiff  entered  into  a  second  written  con- 
tract to  exchange  the  same  properties.  Defendant 
contended  that  the  contract  of  September  16,  1905, 
was  executed  and  consummated  without  the  aid  of  the 
plaintiff  and  that  plaintiff  did  not  render  any  services 
to  defendant  after  July  28,  1905.  Plaintiff  contended 
that  the  contract  of  September  16,  1905,  was  made  and 
carried  out  as  a  result  of  his  efforts  after  the  renewal 
of  his  license  on  July  28,  1905.  There  was  proof  tend- 
ing to  support  the  theories  of  both  parties. 

Charles  C.  Spencer,  for  plaintiff  in  error. 

J.  H.  Westover,  for  defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trial,  §  193* — impropriety  of  directed  verdict  if  evidence  to 
sustain  recovery.  In  an  action  for  a  real  estate  commission,  where 
the  evidence  was  conflicting,  the  court's  refusal  to  allow  the  cause 
to  go  to  the  jury  does  not  raise  the  question  of  preponderance  of  the 
evidence,  but  whether  the  jury  could  without  acting  unreasonably, 
In  the  eye  of  the  law,  find  a  verdict  in  favor  of  the  theory  of  the 
plaintiff  under  the  evidence. 

2.  Bbokebs,  §  89* — suffi^ciency  of  evidence  as  to  whether  contract 
was  covered  by  license.  Where  plaintiff's  theory  of  the  evidence 
was  that  a  contract  for  the  exchange  of  properties  dated  prior  to 
the  renewal  of  his  license  as  a  real  estate  broker  was  treated  by  all 
parties  as  null  and  void  and  that  after  another  license  had  been 
issued  to  him  he  renewed  his  efforts  to  procure  an  exchange  of  the 

•See  Illinois  NoteM  Dlsest,  VoU.  XI  to  XV,  and  CnmulatlTe  Quarterly, 
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properties,  inducing  defendant  to  come  from  Mississippi  to  Chicago 
to  negotiate  another  contract  in  regard  to  the  same  properties,  and 
that  the  terms  were  agreed  upon  in  plaintiff's  office  and  that  instead 
of  returning  to  his  office  to  close  the  deal,  according  to  their  under- 
standing, defendant  and  the  purchaser  a  few  days  later  signed  a 
written  contract,  in  Michigan,  for  the  purpose  of  avoiding  the  com- 
mission, under  the  terms  of  which  contract  the  properties  were 
transferred,  held  that  it  was  error  to  refuse  to  allow  the  cause  to  go 
to  the  jury  on  plaintlfTs  theory. 

3.  Bbokebs,  I  90* — evidence  as  to  ahiUty,of  purchaser  to  perform. 
In  an  action  by  a  broker  for  a  real  estate  commission,  where  al- 
though it  appeared  that  a  third  party  did  not  have  title  to  property 
which  he  agreed  to  exchange  for  defendant's,  there  was  evidence 
tending  to  prove  that  he  had  a  right  to  demand  that  the  property 
be  deeded  to  himself  or  to  any  one  whom  he  might  designate,  and 
he  actually  procured  the  delivery  of  the  property  to  the  defendant 
in  exchange  for  the  property  mentioned  in  the  contract  as  belong- 
ing to  the  defendant,  evidence  held  to  require  submission  to  the 
Jury  the  question  whether  such  third  party  was  ready,  able  and 
willing  to  carry  out  his  part  of  the  contract  for  the  exchange  of 
the  properties. 


Estelle  Hilton,  Defendant  in  Error,  t.  Theophilis  B. 
Hilton^  Plaintiff  in  Error. 

Gen.  No.  20,087.    (Not  to  be  reported  in  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Denis  E. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Affirmed  in  part,  reversed  and  remanded 
in  part    Opinion  filed  February  4,  1914. 

Statement  of  the  Case. 

Bill  by  Estelle  Hilton  against  Theophilis  B.  Hilton 
for  separate  maintenance.  Defendant  filed  a  cross- 
bill for  a  divorce.  A  decree  for  separate  maintenance 
was  entered  in  favor  of  the  complainant,  and  the  de- 

•8ee  Illinois  Not«s  Divest,  Vols.  XI  to  XV,  and  CumnlaUve  Quarterir.  same 
toplo  and  section  number. 
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fendant's  cross-bill  was  dismissed  for  want  of  equity. 
To  reverse  a  part  of  the  decree,  defendant  brings  error. 
The  record  did  not  contain  a  certificate  of  evidence. 
The  certificate  of  the  clerk,  attached  to  the  transcript 
of  the  record,  recited  that  the  transcript  was  complete, 
except  as  to  certain  orders,  affidavits,  appearances, 
substitutions,  stipulations  and  notices. 

Charles  S.  Graves,  for  plaintiff  in  error. 

Michael.  D.  Dolan,  for  defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Husband  and  wife,  S  267* — necessity  of  preserving  evidence 
to  support  decree  of  separate  maintenance.  The  party  In  whose 
fayor  a  decree  for  separate  maintenance  is  entered,  to  maintain  it 
must  in  some  way  preserve  the  evidence,  by  a  certificate  of  evidence 
or  otherwise,  or  the  decree  must  find  specific  facts,  proven  at  the 
hearing,  sufficient  to  support  it,  the  duty  not  devolving  upon  the 
party  against  whom  such  decree  is  rendered. 

2.  Husband  and  wife,  S  267* — necessity  for  preserving  evidence 
for  review  of  decree  of  separate  maintenance.  Where  the  complain- 
ant failed  to  preserve  in  the  record  a  certificate  of  the  evidence  upon 
which  a  decree  for  separate  maintenance  was  entered  and  the  decree 
did  not  recite  a  specific  finding  of  facts,  simply  finding  "that  the 
allegations  in  the  said  hill  contained  are  true,  as  therein  stated;  and 
that  the  equities  of  this  cause  are  with  the  complainant,"  held  the 
findings  were  insufficient  to  sustain  an  order  for  separate  mainte- 
nance. 

3.  Husband  and  wife,  §  267* — necessity  of  finding  specific  facts 
to  support  decree  of  separate  maintenance.  The  fact  that  the  cer- 
tificate of  the  clerk  shows  that  the  transcript  is  not  complete  will 
not  give  rise  to  a  presumption  that  a  decree  is  properly  supported 
by  the  evidence  in  the  absence  of  a  recital  of  a  finding  of  specific 
facts  sufficient  to  support  the  decree. 

4.  Appeal  and  errob,  §  1035* — necessity  of  assignments  of  error. 
Where  defendant  does  not  assign  any  error  for  the  dismissal  of  his 

•See  Ulinoto  Notes  Di^Mt,  VoU.  XI  to  XV,  and  Camnlatlve  Quarterlj,  mm 
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crosB-bill  for  divorce,  In  his  appeal  from  a  decree  for  separate  main- 
tenance, the  court  "will  not  review  the  dismissal  of  the  cross-bill  by 
the  trial  court 


Jobn  F.  Deylne^  Administrator,  Appellee,  t.  Rosen- 
baum Brothers,  Appellant. 

Gen.  No.  19,935. 

1.  Trial,  §  163* — when  construction  of  contract  question  of  law. 
Where  a  contract  is  in  writing  its  construction  presents  a  question 
of  law,  if  its  terms  are  unambiguous. 

2.  Master  and  servant,  §  856* — when  relation  of  independent 
contractor  may  exist  as  to  part  of  vx)rk.  One  employed  to  do  cer- 
tain work  may  be  an  independent  contractor  as  to  certain  parts 
of  the  work  and  merely  a  servant  or  agent  of  the  party  employing 
him  as  to  the  residue  of  the  work. 

3.  Master  and  servant,  §  857* — what  is  effect  of  retention  of 
partial  control.  One  entering  into  a  contract  with  another,  who 
reserves  the  right  to  control  the  contractor  in  a  given  particular, 
thereby  reserves  to  himself  the  powers  of  a  master  as  to  that  par- 
ticular. 

4.  Master  and  servant,  §  857* — retention  of  right  to  supervise. 
While  the  owner  of  premises  contracting  with  another  for  the  im- 
provement of  same  has  the  right  to  see  that  the  work  is  performed 
in  accordance  with  the  contract,  and  an  independent  contractor 
is  not  converted  into  a  servant  by  provisions  in  the  contract  re- 
serving to  the  employer  certain  rights  of  supervision  during  the 
progress  of  the  work,  and  upon  its  completion,  such  right  of  super- 
vision Implies  merely  the  right  to  approve  or  disapprove  the  re- 
sults of  the  work,  and  does  not  give  the  owner  the  right  to  make 
directions  as  to  the  mode  of  arriving  at  such  results. 

5.  Master  and  servant,  §  857* — what  is  test  in  determining  re- 
lationship as  servant  or  contractor.  The  absolute  test  in  deter- 
mining whether  one  employed  to  do  certain  work  is  a  servant  or 
contractor  is  not  the  exercise  of  control  by  the  employer,  but  it 
is  the  right  to  exercise  control;  it  is  the  possession  by  the  em- 
ployer of  the  right  of  interference  that  puts  upon  the  employer 
the  duty  of  seeing  that  the  employee  does  his  duty  properly. 
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6.  Master  and  servant,  §  856* — how  relationship  between  em- 
ployer and  contractor  determined.  The  relationship  between  an 
employer  and  one  contracting  with  him  is  to  be  determined  by 
the  contract  as  a  whole,  by  its  spirit  and  essence,  and  not  by  the 
phraseology  of  a  single  sentence  or  paragraph. 

7.  Master  and  servant,  §  857* — when  contract  creates  relation- 
ship of  master  and  servant.  Contract  between  the  owner  of  prem- 
ises and  a  contractor  construed  a»  giving  the  owner  the  right  to 
control  the  selection  of  material  under  the  contract  and,  hence, 
to  render  the  owner  liable  for  injury  to  an  employee  caused  by  a 
defect  in  the  material  selected. 

8.  Master  and  servant,  §  856* — what  is  effect  of  provision  re- 
quiring superintendence  by  contractor,  A  provision  in  a  contract 
between  the  owner  of  premises  and  a  contracting  company,  which 
required  the  president  of  the  latter  to  personally,  daily,  superin- 
tend the  work,  is  not  inconsistent  with  a  construction  of  the  con- 
tract giving  the  owner  power  to  control  the  selection  of  materials 
for  use  in  the  performance  of  the  work  contemplated  by  the  con- 
tract 

9.  Master  and  servant,  §  856* — what  is  effect  of  provision  for 
compensation  on  cominission  basis,  A  provision  fixing  a  contract- 
or's compensation  at  a  certain  percentage  of  the  amount  fixed  as 
the  maximum  cost  of  the  work,  all  savings  in  the  actual  cost  to 
accrue  to  the  employer,  is  not  inconsistent  with  the  latter's  power 
to  control  the  selection  of  material  under  the  contract. 

10.  Master  and  servant,  §  857* — what  is  effect  of  stipulation  in 
contract  for  maximum  cost.  A  provision  in  a  contract  between  the 
owner  of  premises  and  a  contractor  fixing  a  certain  amount  as  the 
maximum  cost  of  the  work,  including  the  contractor's  commissions, 
does  not  defeat  a  construction  of  the  contract  rendering  the  con- 
tractor a  mere  employee  in  so  far  as  the  contract  permitted  the 
owner  to  control  the  selection  of  materials  for  use  in  the  perform- 
ance of  the  work,  on  the  theory  that  such  control  would  vest  in 
the  owner  power  to  require  the  use  of  materials  of  a  value  far  in 
excess  of  the  stipulated  cost  and  thereby  render  the  contract  un- 
conscionable, since  the  question  whether  the  contract  was  uncon- 
scionable as  between  the  contracting  parties  could  not  arise  in  an 
action  against  the  owner  for  injury  to  an  employee. 

11.  Master  and  servant,  §  870* — when  i7istruction  on  liability 
for  acts  of  contractor  correct.  In  an  action  against  the  owner  of 
premises  for  injury  to  an  employee  due  to  the  use  of  insuflacient 
material  In  the  performance  of  work  under  a  contract  giving  the 
owner  power  to  control  the  selection  of  materials,  an  instruction 
on  the  liability  of  the  owner  for  the  acts  of  the  contractor  "in 
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and  about  providing  the  materials  used  in  the  construction,"  held 
correct. 

12.  Appeal  and  ebbob,  §  1100* — when  questions  raised  in  reply 
brief  not  considered.  A  point  raised  for  the  first  time  in  the  reply 
brief  will  not  be  considered. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  March 
11,  1915.    Rehearing  denied  March  24,  1915. 

Miller,  Gorham  &  Wales,  for  appellant. 
James  C.  McShanb,  for  appellee. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

This  was  an  action  in  case,  brought  in  the  Superior 
Court  of  Cook  County  by  John  F.  Devine,  administra- 
tor of  the  estate  of  John  Gambon,  deceased,  appellee, 
hereinafter  designated  as  the  plaintiff,  against  Eosen- 
baum  Brothers,  a  corporation,  appellant,  hereinafter 
designated  as  the  defendant,  to  recover  damages  for 
the  death  of  the  said  Gambon,  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant.  The  de- 
fendant was  engaged  in  the  general  grain  trade,  and 
owned  a  grain  elevator  located  at  87th  street  and  Stew- 
art avenue,  in  the  city  of  Chicago.  The  Seckner  Com- 
pany was  a  corporation  engaged  in  the  reinforced 
concrete  construction  business  in  said  city.  C.  M. 
Seckner  was  the  president  of  the  latter  corporation. 
About  August  20,  1910,  the  defendant  concluded  to  im- 
prove its  elevator  property  by  having  a  large  cement 
storage  tank  erected  as  an  adjunct  thereto.  In  looking 
about  for  a  contractor  to  do  the  work,  it  learned  of 
The  Seckner  Company  and  certain  telephone  conversa- 
tions thereafter  took  place  between  Mr.  Seckner,  rep- 
resenting The  Seckner  Company,  and  the  secretary  of 

*See  Ulinolfl  Note*  Dlflrest,  Vols.  XI  to  XY,  and  CumoUtlve  Quarterly,  MnM 
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the  defendant  Company,  William  Renstrom.  There- 
after, on  September  1,  1910,  The  Seckner  Company 
wrote  the  defendant  the  following  letter : 

*' Chicago,  Illinois.  September  Ist,  1910. 
Rosenbaum  Brothers, 
Chicago,  111. 
Gentlemen:    We,  the  nndersigned,  agree  to  build 
one  40  by  50  concrete  tank  at  plant,  87th  street  and 
Stewart  avenue,  complete,  for  the  sum  of  four  thou- 
sand twenty-eight  ($4028.00)  dollars ;  or.  you  pay  the 
bills  and  give  us  six  (6)  per  cent  of  cost,  and  we  to 
assist  in  buying  when  we  can  be  of  benefit.    The  fig- 
ures are  as  follows,  as  we  have  estimated.    If  42  feet 
in  diameter,  add  5  per  cent. 

Excavation $  250.00 

Gravel 431.00 

Cement   448.00 

Iron  558.00 

Forms  479.00 

Jacks  54.00 

Roof  56.00 

Hoist  245.00 

Labor  1279.00 


$3800.00 
Very  respectfully, 

The  Seckner  Company, 
C.  M.  Seckner,  President.'^ 
On  the  receipt  of  the  same,  the  defendant  sent  to 
The  Seckner  Company  the  following  letter: 

''Chicago,  Illinois,  September  1,  1910. 
The  Seckner  Company,  Chicago. 

Gentlemen:  We  hereby  accept  your  proposal  of 
this  date  to  build  one  concrete  tank  40x50  feet  at  our 
plant  at  87th  St.  &  Stewart  Ave.  at  a  sum  not  to  exceed 
$4,028.00  which  includes  your  commission '  of  6  per 
cent.  We  are  to  pay  all  bills  and  vouchers  must  be 
presented  to  us  for  all  material  and  labor.  It  is  also 
understood  that  if  there  is  any  saving  in  the  cost  of 
material  as  shown  by  your  estimates,  such  saving  ac- 
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crues  to  us.  The  work  is  to  be  superintended  by  your 
Mr.  C.  M.  Seckner,  who  will  watch  the  work  daily 
until  completed.  It  is  understood  that  the  above  fig- 
ures are  on  basis  of  a  40-foot  tank,  and  if  it  is  found 
practical  to  erect  a  42-foot  tank,  the  above  estimate 
will  be  increased  5  per  cent. 

Kindly  acknowledge  receipt,  and  oblige,  » 

Yours  truly, 

ROSENBAUM  BrOTHEES, 

Wm.  Eenstrom. 
W.  R.— M. 

We  will  pay  you  commission  on  the  figures  in  your 
estimate,  so  if  there  is  any  reduction  in  price  of  ma- 
terial or  less  cost  of  labor  it  will  not  affect  your  com- 
mission. 

Wm.  Eenstrom.'' 

The  Seckner  Company,  on  receipt  of  the  last  letter, 
wrote  the  defendant  as  follows : 

''Chicago,  Illinois,  September  1,  1910. 
Rosenbaum  Brothers,  77  Board  of  Trade. 

Gentlemen  :    We  are  in  receipt  of  your  acknowledg- 
ment of  our  proposition  and  will  begin  work  at  once. 
Respectfully  yours. 

The  Seckner  Company, 
per  C.  M.  S.'' 

The  Seckner  Company  immediately  commenced  the 
building  of  the  tank,  and  when  the  work  was  within  a 
few  hours  of  completion,  a  certain  I-beam  and  truss 
rod,  used  for  the  purpose  of  supporting  the  roof  of  the 
tank,  gave  way  (because  they  were  insufficient  in  size 
and  strength  for  the  purpose  for  which  they  were  pro- 
vided and  used),  causing  a  collapse  of  the  roof,  and 
several  workmen,  one  of  them  the  plaintiff's  intestate, 
were  precipitated  to  the  bottom  of  the  tank,  and  the 
plaintiff's  intestate  was  killed.  The  case  was  tried 
before  a  court  and  a  jury  and  a  verdict  was  returned 
by  the  latter,  finding  the  defendant  guilty  and  assess- 
ing the  plaintiff's  damages  at  the  sum  of  $8,000.  Judg- 
ment was  entered  on  the  verdict  and  this  appeal  fol- 
lowed. 
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The  defendant  contended  in  the  lower  court  that  the 
contract  between  it  and  The  Seckner  Company  (evi- 
denced by  the  three  letters  heretofore  referred  to)  is 
plain  and  iinambigxious ;  that  by  its  terms  The  Seckner 
Company  is  made  an  independent  contractor  and  not 
an  agent  or  servant  of  the  defendant,  and  that  the 
defendant  is  therefore  not  liable  to  the  plaintiff  in  this 
case.  This  was  the  sole  defense  interposed  by  the 
defendant  to  the  claim  of  the  plaintiff.  To  quote  from 
the  defendant's  brief:  **At  the  trial  the  only  defense 
urged  upon  the  court  by  Rosenbaum  Bros,  was  that 
they  were  not  responsible  for  the  negligence  of  The 
Seckner  Company,  since  the  latter  was  an  independent 
contractor."  This  is  the  only  defense  interposed  in 
this  court,  and  the  only  grounds  urged  by  the  defend- 
ant for  a  reversal  of  the  judgment  are,  that  the  trial 
court  erred  in  refusing  to  give  to  the  jury,  at  the  re- 
quest of  the  defendant,  a  peremptory  instruction  in 
favor  of  the  defendant,  and  in  giving  to  the  jury,  at 
the  instance  of  the  plaintiff,  the  following  instruction : 

*'The  court  instructs  the  jury  that,  under  the  law 
and  the  evidence,  The  Seckner  Company  was  not  an 
independent  contractor,  but  was  merely  defendant's 
agent  in  what  it.  The  Seckner  Company,  did,  or 
omitted  to  do,  in  and  about  providing  the  materials 
used  in  the  construction  of  the  tank  and  roof;  and  if 
you  believe  from  the  evidence  that  the  I-beam  and 
truss  rod  that  fell  were  of  insufficient  size  and 
strength,  for  the  purpose  for  which  they  were  pro- 
vided and  used,  and  that  either  the  defendant,  or  The 
Seckner  Company,  was  guilty  of  negligence  in  pro- 
viding said  I-beam  and  truss  rod,  for  such  use,  as 
alleged  in  the  declaration ;  and  that  such  negligence,  if 
any,  of  the  defendant,  or  The  Seckner  Company  was 
a  proximate  and  concurrent  cause  of  the  collapse  of 
the  roof  of  t?ie  tank ;  and  that  deceased  did  not  assume 
the  risk  of  such  negligence,  if  any,  and  was  not  guilty 
of  contributory  negligence,  then  you  should  find  the 
defendant  guilty.'' 
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The  trial  court  admitted,  over  the  objection  of  the 
defendant,  a  mass  of  evidence  as  to  what  the  parties 
did  under  the  contract.  This  evidence  was  admitted 
by  the  court  for  the  sole  purpose  of  showing  the 
interpretation  given  to  the  contract  by  the  parties 
themselves,  as  shown  by  their  acts,  and  while  the  de- 
fendant in  this  court  still  insists  that  this  action  of  the 
trial  court  was  improper  (for  the  reason  that  the 
written  contract  was  plain  and  unambiguous),  it  has 
not  assigned  error  in  that  regard,  and  it  is  there- 
fore not  necessary  for  us  to  pass  upon  the  question 
as  to  whether  the  trial  court  erred  in  admitting  the 
said  evidence.  It  may  be  said  here,  however,  that  some 
of  this  evidence  tended  strongly  to  show  that  the  de- 
fendant exercised  a  control  over  the  material  that  went 
into  the  construction  of  the  tank,  and  that  none  of  the 
said  evidence,  either  for  the  plaintiff  or  for  the  de- 
fendant, was  inconsistent  with  the  theory  that  the  de- 
fendant reserved  the  right  of  control  in  the  matter  of 
the  material. 

The  defendant  insists  that  the  written  contract  be- 
tween it  and  The  Seckner  Company  (evidenced  by  the 
three  letters)  is  plain  and  unambiguous;  that  by  its 
terms.  The  Seckner  Company  is  made  an  independent 
contractor,  and  that  therefore  the  defendant  is  not 
liable  to  the  plaintiff  in  this  case;  and  the  de- 
fendant further  insists  that  the  relationship  between 
it  and  The  Seckner  Company  must  be  determined 
solely  from  the  terms  of  the  written  contract.  We 
think  that  the  written  contract  is  reasonably  plain  and 
unambiguous,  and  as  neither  party  to  this  case  claims 
that  there  was  any  departure  from  the  terms  of  the 
said  contract,  the  relationship  between  the  defendant 
and  The  Seckner  Company  must  be  determined  solely 
from  the  terms  of  the  said  contract.  Where  the  con- 
tract is  in  writing,  its  construction  is  a  matter  of  law, 
if  its  terms  are  plain.  Pioneer  Fireproof  Const.  Co. 
V.  Hansen,  176  111.  100. 
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**The  test  generally  applied  in  answering  the  ques- 
tion, who  are  independent  contractors?  is  'independ- 
ence of  control  in  employing  workmen  and  in  selecting 
the  means  of  doing  the  work.*  'The  proper  criterion 
by  which  to  determine  whether  in  a  given  case  the 
relation  of  master  and  servant  exists  is  found  in  the 
right  of  the  master  to  order  and  control  the  other  in 
the  performance  of  the  work.  A  master  is  one  who 
not  only  prescribes  to  the  workman  the  end  of  his 
work,  but  directs,  or  at  any  moment  may  direct,  the 
means  also;  or  as  it  has  been  put,  ''retained  the  power 
of  controlling  the  work.'  "  Again  it  is  said  the  true 
test  by  which  to  determine  whether  one  who  renders 
service  for  another,  does  so  as  a  contractor  or  as  a 
servant,  is  to  ascertain  whether  he  renders  service  in 
the  course  of  an  independent  occupation  in  which  he 
represents  the  will  of  his  employer  only  as  to  the  re- 
sult of  the  work  and  not  as  to  the  means  by  which  it  is 
accomplished.''  Moll  on  Independent  Contractors  and 
Employers'  Liability,  pp.  30,  31.  "In  actual  affairs 
an  independent  contractor  generally  pursues  the  busi- 
ness of  contracting,  enters  into  a  contract  with  his 
employer  to  do  a  specified  piece  of  work  for  a  specified 
price,  makes  his  own  sub-contracts,  employs,  controls, 
pays  and  discharges  his  own  employees,  furnishes  his 
own  material  and  directs  and  controls  the  execution 
of  the  work.  Where  these  conditions  concur  there  is, 
of  course,  no  difficulty  in  determining  his  character  as 
such.  It  is  only  where  one  or  more  of  them  is  lacking 
that  a  question  arises.  The  one  indispensable  element 
to  his  character  as  an  independent  contractor  is  that 
he  must  have  contracted  to  do  a  specified  work  and 
have  the  right  to  control  the  mode  and  manner  of  doing 
it."  1  Shearman  &  Redfield  on  Negligence  (6th  Ed.),  p. 
396.  To  the  same  effect  is  16  Am.  &  Eng.  Encyc.  Law 
(2nd  Ed.),  p.  187. 

"An  independent  contractor  is  one  who  undertakes 
to  produce  a  given  result  without  being  in  any  way 
controlled  as  to  the  method  by  which  he  attains  that 
result."  1  Jaggard  on  Tort,  sec.  73,  p.  228.  "In 
every  case,  the  decisive  question  is,  Had  the  defendant 
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the  right  to  control,  in  the  given  particular,  the  conduct 
of  the  person  doing  the  wrong?  Does  he  reserve  to 
himself  the  essential  powers  of  a  master?''  1  Thomp- 
son on  Negligence  (2nd  Ed.),  sec.  622,  pp.  570,  571. 

''The  absolute  test  is  not  the  exercise  of  power  of 
control,  but  the  right  ta  exercise  power  of  control. 
•  *  *  Although  the  trustees  should  be  across  the 
Atlantic,  nevertheless,  *  *  *  if  they  retained  the 
power  to  control  and  direct  the  work,  they  would  be 
liable ;  because  it  is  the  possession  of  the  right  of  in- 
terference, the  right  of  control,  that  puts  upon  a  party 
the  duty  of  seeing  that  the  person  who  stands  in  that 
relation  does  his  duty  properly.  If  they  have  retained 
to  themselves  the  right  of  directing  the  mode  of  doing 
the  work,  then,  if  the  work  is  done  wrong,  the  simple 
principle  is  that  they  are  responsible."  Linnehan  v. 
Rollins,  137  Mass.  123.  To  the  same  effect  are  16  Am. 
&  Eng.  Encyc.  Law,  supra,  p.  188 ;  26  Cyc.  of  Law  and 
Proc.  p.  1547,  and  Moll  on  Independent  Contractors 
and  Employers'  Liability,  p.  43;  ''The  relation  of 
master  and  servant  does  not  cease  'so  long  as  the 
master  reserves  any  control  or  right  of  control  over 
the  method  and  manner  of  doing  the  work,  or  the  agen- 
cies by  which  it  is  to  be  effected.'  "  Speed  v.  Atlantic 
d  P.  R.  Co.,  71  Uo.  303. 

A  person  employed  to  do  certain  work  may  be  an 
independent  contractor  as  to  certain  parts  of  the  work' 
and  merely  a  servant  or  agent  of  the  party  employing 
him  as  to  the  residue  of  the  work.  Moll  on  Independ- 
ent Contractors  and  Employers'  Liability,  p.  40.  To 
the  same  effect  is  Shearman  &  Redfield  on  Negligence 
(6th  Ed.),  p.  399,  and  Speed  v.  Atlantic  &  P.  R.  Co., 
supra,  pp.  303,  309.  If  a  defendant  has  retained  the 
right  to  control  in  the  given  particular  the  conduct  of 
the  person  doing  the  wrong,  he  has  reserved  to  himself 
the  powers  of  a  master  as  to  that  particular.  1  Thomp- 
son on  Negligence,  supra,  p.  570.  The  relation  of 
master  and  servant  exists  "so  long  as  the  master  re- 
serves any  control  or  right  of  control  over  the  method 


Chicago — First  Distbict — March,  1915.         39 

Devlne  y.  Roeenbaum  Brothers,  192  111.  App.  30. 

and  manner  of  doing  the  work,  or  the  agencies  by 
which  it  is  to  be  effected.'*  Wood  on  Master  and  Serv- 
ant, sec.  281. 

**  A  reservation  by  the  employer  of  the  right  by  him- 
self or  his  agent  to  supervise  the  work  for  the  purpose 
merely  of  determining  whether  it  is  being  done  in  con- 
formity to  the  contract  does  not  affect  the  independ- 
ence of  the  relation.''  16  Am.  &  Eng.  Encyc.  of  Law 
(2nd  Ed.),  p.  188.  This  well-known  doctrine  is  fol- 
lowed in  Illinois.  Pioneer  Fireproof  Const.  Co.  v. 
Hansen,  supra.  While  the  owner  has  a  right  to  see 
that  the  work  is  constructed  according  to  contract,  and 
an  independent  contractor  is  not  converted  into  a  serv- 
ant by  provisions  in  a  contract  which  reserve  to  the 
employer  certain  rights  of  supervision  during  the 
progress  of  the  work  and  at  its  completion,  neverthe- 
less, this  right  of  supervision  means  merely  a  right 
to  approve  or  disapprove  the  results  of  the  work,  and 
it  does  not  give  the  owner  the  right  to  make  directions 
as  to  the  mode  of  arriving  at  such  results. 

The  relationship  between  the  defendant  and  The 
Seckner  Company  '*is  to  be  determined  by  the  con- 
tract as  a  whole, — ^by  its  spirit  and  essence, — and  not 
by  the  phraseology  of  a  single  sentence  or  paragraph." 
Foster  v.  City  of  Chicago,  197  111.  268. 

It  is  clear  that  if  the  defendant  had  accepted  the 
first  proposition  in  the  letter  of  The  Seckner  Company, 
the  latter,  in  the  performance  of  the  work,  would  have 
been  an  independent  contractor;  it  is  equally  clear 
that  if  the  defendant  had  accepted  without  qualifica- 
tion the  second  proposition  of  The  Seckner  Company 
in  the  same  letter,  the  latter  would  have  been  the  agent 
or  servant  of  the  defendant.  The  question  to  be  de- 
termined is,  what  relationship  was  created  between 
the  defendant  and  The  Seckner  Company  by  the  writ- 
ten contract  between  the  said  parties,  evidenced  by  the 
three  letters  heretofore  referred  to  in  this  opinion! 
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The  defendant  contends  that  by  its  letter  of  Sep- 
tember 1,  1910,  it  accepted  neither  the  first  nor  the 
second  proposition  made  by  The  Seckner  Company, 
but  that  it  made  a  new  proposition  to  The  Seckner 
Company,  the  terms  of  which  were  as  follows:  **That 
The  Seckner  Company  shall,  for  the  maximum  price  of 
$4,028,  construct  a  concrete  tank  forty  by  fifty  feet,  for 
the  storage  of  grain,  at  the  plant  of  the  defendant  at 
87th  street  and  Stewart  avenue,  the  price  also  not  to 
be  greater  than  the  actual  cost  plus  six  per  cent,  of 
the  estimated  cost.  The  contract  further  provides  that 
the  defendant  shall  pay  all  bills,  and  vouchers  must  be 
presented  by  the  defendant  to  The  Seckner  Company 
for  all  material  and  labor,  and  the  president  of  The 
Seckner  Company  shall  superintend  the  work;"  that 
**the  contract  in  question  did  not  give  defendant  the 
right  to  specify  or  control  the  kind  or  character  of 
materials  going  into  this  tank;  and  that  the  case  was 
a  proper  one  for  a  directed  verdict  for  the  defendant;" 
but  that  even  **if  this  contract  had  given  defendant  a 
power  of  control  over  the  materials  used  for  this  tank, 
that  fact  would  not  have  deprived  The  Seckner  Com- 
pany of  its  character  as  an  independent  contractor  in 
any  respect." 

The  plaintiff  contends  that  the  defendant  by  its 
letter  accepted  the  second  proposition  of  The  Seckner 
Company,  subject  to  the  following  modifications :  **  (a) 
That  the  acceptance  obligated  The  Seckner  Co.  to  see 
that  the  total  cost,  including  its  commission,  did  not 
exceed  the  estimated  cost  of  $4,028;  and  (b)  that  the 
acceptance  provides  that  any  reduction  in  the  cost  of 
labor  and  material  below  that  contained  in  the  propo- 
sition should  not  affect  The  Seckner  Co.'s  commission; 
and  (c)  that  the  acceptance  required  that  Seckner 
should  personally,  daily,  superintend  the  work;"  and 
that  the  said  modifications  **did  not  affect  the  propo- 
sition in  so  far  as  it  relates  to  the  question,  which  is 
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important  here,  namely,  as  to  whether  the  proposition 
did,  or  did  not,  cast  upon  defendant  the  duty  to  pro- 
vide the  material,  and  as  to  whether  it  did,  or  did  not, 
reserve  to  defendant  the  right  of  control  over  The 
Seckner  Co.,  in  and  about  providing  the  material.  The 
question,  therefore,  is:  Did  the  contract  as  made  by 
the  Seckner  proposition,  and  its  acceptance,  cast  upon 
defendant  the  duty  to  provide  the  material;  or,  at 
least,  did  it  reserve  to  it  the  right  of  control  over  The 
Seckner  Co.  in  that  respect?"  that  the  contract  re- 
served to  the  defendant  the  right  of  control  over  The 
Seckner  Company  in  reference  to  providing  the  ma- 
terial for  the  tank  and  that  therefore  the  latter  was 
but  an  agent  or  ser\^ant  of  the  defendant  and  not  an 
independent  contractor,  in  that  regard.  The  plaintiff 
further  contends  that  The  Seckner  Company,  under 
the  contract,  was  a  servant  or  agent  of  the  defendant 
in  all  respects,  but  that  as  the  insufficiency  of  the 
I-beam  and  trust  rod  was  the  cause  of  the  accident,  it 
is  immaterial  whether  or  not  The  Seckner  Company 
was  an  agent  or  servant  of  the  defendant  in  reference 
to  the  manner  in  which  the  work  was  performed. 

As  we  have  heretofore  pointed  out,  an  employee 
may  be  an  independent  contractor  as  to  part  of  the 
work  and  a  mere  servant  of  the  person  employing  him 
as  to  the  residue  of  the  work,  and  therefore  the  de- 
fendant's contention  that  even  if  the  contract  had  given 
it  a  power  of  control  over  the  materials  used  for  the 
tank,  nevertheless,  The  Seckner  Company  would  have 
been  an  independent  contractor  in  all  respects  under 
the  contract  in  this  case  is  without  merit.  The  de- 
fendant cites  in  support  of  its  contention  a  number  of 
cases,  where  the  right  reserved  by  the  owner  was 
merely  one  of  inspection  or  supervision ;  also  cases  to 
the  effect  that  an  owner  may  provide  material  or  labor 
and  nevertheless  the  contractor  be  an  independent  con- 
tractor.   It  is  true  that  under  the  terms  of  certain 
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contracts  an  owner  may  provide  material  or  labor  or 
both  and  nevertheless  be  not  liable  for  the  happening 
of  an  accident  where  it  appears  that  the  same  occurs 
as  a  result  of  the  negligence  of  the  contractor,  in  per- 
forming a  part  of  the  contract  over  which  the  owner 
has  no  right  of  control.  None  of  the  Illinois  cases 
cited  by  the  defendant  (Pioneer  Fireproof  Const.  Co. 
V.  Hansen,  supra;  Foster  v.  City  of  Chicago,  197  HI. 
264;  Vacker  v.  Y eager,  151  111.  App.  144;  Stanley  v. 
Aurora,  E.  &  C.  R.  Co.,  166  111.  App.  132)  supports  the 
defendant's  contention. 

The  vital  question  for  us  to  determine  in  this  case 
is,  therefore,  narrowed  down  to  this,  had  the  defend- 
ant the  right  under  the  contract  to  provide  the  mate- 
rial, or  at  any  rate,  had  it  the  right  of  control  over 
The  Seckner  Company  in  the  matter  of  the  providing 
the  material  used  in  the  construction  of  the  tank?  The 
plaintiff  claims  that  the  defendant  had  such  power ;  the 
defendant  insists  that  it  did  not,  and  we  must,  there- 
fore, construe  the  contract,  as  made  by  the  letters  in 
question,  for  the  purpose  of  determining,  if  possible, 
the  intention  of  the  parties  on  this  vital  question. 

In  its  reply  to  The  Seckner  Company's  letter,  tnei 
defendant  commences  with  the  following:  **We 
hereby  accept  your  proposition."  The  first  propo- 
sition of  The  Seckner  Company  was  that  it  would 
build  the  tank  for  a  lump  sum,  and  it  is  clear  from  a 
reading  of  the  entire  letter  of  the  defendant,  not  only 
that  it  did  not  accept  this  proposition,  but  that  it 
wished  to  make  one  of  an  entirely  different  kind.  It  is 
clear,  also,  that  it  did  not  accept  the  second  propo- 
sition unqualifiedly,  but  we  think  that  it  is  plain  that 
it  accepted  the  second  proposition,  subject  to  certain 
modifications.  The  material  modifications  are,  that 
The  Seckner  Company  was  ol)ligated  to  see  that  the 
total  cost  of  the  tank  to  the  defendant,  including 
the  commission  of  the  said  Company,  did  not  exceed 
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the  amount  of  the  estimated  cost,  $4,028;  that  C.  M. 
Seckner  should  personally,  daily,  superintend  the  work, 
and  that  if  there  was  any  saving  in  the  cost  of  labor 
or  material  from  the  figures  contained  in  the  estimate 
of  The  Seckner  Company,  that  fact  should  not  aflfect 
the  amount  of  the  commission  of  the  said  Company. 
Any  of  the  other  ** provisions''  in  the  defendant's 
letter  of  acceptance  were  but  reiterations  of  what  was 
contained  in  The  Seckner  Company's  second  proposi- 
tion or  express  statements  of  what  would  be  implied 
from  the  terms  of  the  said  proposition.  The  Seckner 
Company  used  the  following  language  {inter  alia)  in 
making  its  second  proposition :  ^^You  pay  the  bills  and 
give  us  six  (6)  per  cent,  of  cost,  and  toe  to  assist 
in  buying  when  ive  can  be  of  benefit."  This  language 
plainly  means  that  the  defendant  should  provide  the 
material  to  be  used  in  the  construction  of  the  tank  and 
should  pay  for  the  same,  and  The  Seckner  Company, 
in  anything  it  might  do  in  that  regard,  under  a  con- 
tract with  such  a  provision,  would  be  but  the  agent  or 
servant  of  the  defendant  and  subject  to  its  control. 
After  a  very  careful  examination  of  the  defendant's 
letter  of  acceptance,  we  have  been  unable  to  find 
anything  in  it  that  changes  or  modifies  the  second 
proposition  in  the  particular  to  which  we  have  called 
attention.  The  provision  that  Mr.  Seckner  should 
personally,  daily,  superintend  the  work  is  entirely  con- 
sistent with  the  construction  that  the  defendant  re- 
served the  right  of  control  in  and  about  providing  the 
material  used.  In  fact,  we  think  there  is  considerable 
force  in  the  contention  of  the  plaintiff,  that  the  de- 
fendant, by  this  provision,  emphasized  its  right  of 
control  over  The  Seckner  Company  even  as  to  the  per- 
sons who  should  directly  carry  on  the  work.  The  pro- 
vision as  to  the  commission  of  The  Seckner  Company 
is  also  entirely  consistent  with  the  theory  of  the  de- 
fendant's right  of  control  in  the  matter  of  material; 
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and  the  purpose  of  the  same,  as  we  interpret  it,  was 
to  cause  The  Seckner  Company  to  use  its  best  skill  and 
care  in  the  matter  of  the  buying  of  the  material  when 
the  defendant  desired  its  assistance  in  that  regard, 
and  to  bring  about  that  result,  the  defendant  was  will- 
ing that  the  pay  of  The  Seckner  Company  (fixed  on  a 
commission  basis)  should  be  figured  on  the  amount  of 
the  maximum  cost  of  the  work  to  the  def  iendant  instead 
of  on  the  actual  cost  of  the  same. 

The  defendant  strenuously  contends  that  the  pro- 
vision in  its  letter  to  the  effect  that  the  tank  should 
be  built  at  a  cost  not  to  exceed  $4,028,  including  The 
Seckner  Company's  commission  of  6  per  cent.,  con- 
clusively shows  that  the  defendant  did  not  intend  to 
reserve  the  right  of  control  in  and  about  providing  the 
material  to  be  used  in  the  construction  of  the  tank; 
that  the  construction  contended  for  by  the  plaintiff 
would  give  the  defendant  the  right  to  extort  from  The 
Seckner  Company  material  worth  far  in  excess  of 
$4,028,  and  that  such  provision  in  a  contract  would  be 
so  unconscionable  that  a  court  would  refuse  to  enforce 
it,  and  the  defendant  insists  that  its  construction  of 
the  contract  produces  a  conscionable  agreement  be- 
tween it  and  The  Seckner  Company,  and  therefore  it 
should  prevail.  This  is  not  a  suit  between  The  Seck- 
ner Company  and  the  defendant.  It  is  a  suit  of  a 
third  party  against  the  defendant,  and  the  contract 
is  competent  evidence  in  this  case  only  for  the  pur- 
pose of  determining  the  relationship  between  The 
Seckner  Company  and  the  defendant,  and  the  sole 
question  to  be  determined  from  the  contract  is,  did  it 
reserve  to  the  defendant  the  right  to  provide  the 
material  or  the  right  of  control  over  The  Seckner 
Company  in  the  matter  of  providing  the  material  used 
in  the  construction  of  the  tank.  So  far  as  the  rights 
of  the  plaintiff  in  this  case  are  concerned,  the  question 
as  to  whether  or  not  the  contract  would  be  held  to  be 
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an  imconscioiiable  one,  in  a  proceeding  brought  by  The 
Seckner  Company  against  the  defendant,  is  of  no  im- 
portance here,  if  it  clearly  appears  from  the  entire  con- 
tract that  the  defendant  retained  control  of  The  Seck- 
ner Company  in  the  matter,  of  the  material.  The 
clause  relied  upon  by  the  defendant  must  of  course  be 
considered  together  with  all  other  parts  of  the  contract 
in  determining  the  intent  of  the  parties  in  that  regard. 

The  Seckner  Company  in  its  second  proposition  ex- 
pressly stated  that  the  defendant  should  have  the  con- 
trol in  the  matter  of  the  material,  and  the  defendant  in 
its  modified  acceptance  of  this  proposition  certainly 
did  not  expressly  relinquish  this  right  of  control,  and 
we  are  unable  to  see  anything  in  its  letter  from  which 
it  could  be  reasonably  held  that  the  defendant  im- 
pliedly relinquished  the  said  right.  When  its  entire 
letter — **its  spirit  and  essence," — and  not  the  phrase- 
ology of  a  single  sentence  or  paragraph,  is  considered, 
we  do  not  think  that  it  can  be  reasonably  said  that 
the  defendant  relinquished  all  right  of  control,  in  and 
about  providing  the  material  to  be  used  in  the  con- 
struction of  the  tank.  .  And  if  it  did  not.  The  Seckner 
Company  was  not  an  independent  contractor  in  that 
particular.  As  we  interpret  the  contract,  the  defend- 
ant desired  the  knowledge,  skill  and  experience  of  the 
president  of  The  Seckner  Company,  and  it  expected 
him  to  take  an  active  part  in  the  buying  of  the  material 
and  the  construction  of  the  tank,  but,  nevertheless,  it 
wished  to  reserve  to  itself  the  essential  powers  of  a 
master  over  the  said  Company.  Mr.  Seckner  was  to 
superintend  the  work,  and  if  The  Seckner  Company 
assisted  the  defendant  in  buying  material  the  same 
was  to  be  billed  to  the  defendant,  who  was  to  pay  for 
it.  The  defendant  could  not  retain  the  power  of  a 
master  without  assuming  its  responsibilities. 

The  writer  of  this  opinion  (speaking  for  himself 
alone)  thinks  that  the  contract  might  well  be  construed 
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to  mean  that  $4,028  was  an  estimated  cost  and  not  a 
fixed  maximum  cost  for  the  tank ;  that  when  the  entire, 
language  of  the  defendant's  letter,  including  the  post- 
script of  the  same,  is  considered  together,  it  is  rea- 
sonably clear  that  the  defendant  meant  to  accept 
$4,028  as  an  estimated  cost  of  the  tank.  The  Seckner 
Company,  in  its  second  proposition,  clearly  stated  that 
$4,028  was  the  estimated  cost  of  the  work,  and  while  it 
is  true  that  the  defendant,  in  the  first  paragraph  of 
its  letter  of  acceptance  says,  **at  a  sum  not  to  ex- 
ceed $4,028.00,  which  includes  your  commission  of  six 
(6)  per  cent.,*'  nevertheless,  in  the  second  and  third 
paragraphs  of  the  letter,  and  in  the  postscript  thereto, 
it  refers  to  the  $4,028  as  an  estimate.  The  first  sen- 
tence of  the  defendant's  letter  purports  to  be  an  ac- 
ceptance of  the  proposition  of  The  Seckner  Company, 
but  it  contains  a  misstatement  of  the  proposition,  in  so 
far  as  it  makes  $4,028  a  maximum  cost,  instead  of  an 
estimated  cost. 

We  are  of  the  opinion  that  the  trial  court  did  not  err 
in  refusing  to  give  the  peremptory  instruction  offered 
by  the  defendant,  or  in  giving  to  the  jury  the  instruc- 
tion for  the  plaintiff  that  has  been  heretofore  quoted 
in  this  opinion.  In  this  instruction  given  for  the 
plaintiff,  the  court  instructed  the  jury  that  The  Seck- 
ner Company  was  not  an  independent  contractor  but 
was  merely  the  defendant's  agent,  *'in  what  it,  The 
Seckner  Company,  did,  or  omitted  to  do,  in  and  about 
providing  the  materials  used  in  the  construction  of  the 
tank  and  roof."  It  will  be  noted  that  the  trial  court 
did  not  hold,  by  this  instruction,  that  The  Seckner 
Company  was  defendant's  agent  in  all  respects.  If  we 
are  right  in  our  construction  of  the  contract,  the  trial 
court  was  certainly  justified  in  giving  this  instruction. 

In  its  reply  brief  the  defendant  contends  that  the 
accident  happened,  not  because  the  I-beam  and  truss 
rod  were  insufficient  for  the  purpose  for  which  they 
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were  intended,  but  because  they  were  used  improperly ; 
that  if  they  had  not  been  used  improperly,  they  would 
have  been  entirely  sufficient  and  safe  for  the  purposes 
for  which  they  were  intended,  and  the  defendant  ar- 
gues that,  as  it  had  no  control  under  the  contract,  over 
the  use  of  the  I-beam  and  truss  rod,  it  is  therefore 
not  liable  in  this  case.  It  would  be  a  sufficient  answer 
to  this  contention  to  say  that  this  point  is  raised  for 
the  first  time  in  the  reply  brief,  and  therefore,  cannot 
be  considered  by  us.  Morton  v,  Pusey,  237  111.  26 ;  Peo- 
pie  V.  Gray,  251  111.  431.  However,  we  find  ample 
evidence  in  the  record  tending  to  prove  that  the  roof 
collapsed  because  of  the  insufficient  size  and  strength 
of  the  I-beam  and  truss  rod  to  do  the  work  for  which 
they  were  provided,  in  fact,  the  defendant  has  not,  by 
any  assignment  of  error,  questioned  the  sufficiency  of 
the  plaintiff's  case  in  that  regard.  Nor  has  the  de- 
fendant made  any  point,  by  assignment  of  error,  that 
the  verdict  is  manifestly  against  the  weight  of  the 
evidence. 

The  judgment  of  the  Superior  Court  of  Cook  County 
will  be  affirmed. 

Affirmed. 


Samuel  G.  Alsehuler,  Defendant  in  Error,  y.  Postal 
Telegraph-Cable  Company,  Plaintiff  In  Error. 

Gen.  No.  20,061. 

1.  Telbqraphs  and  telephones,  I  27* — lohen  H7nitationa  on  lia- 
hiuty  inapplicable.  Conditions  on  the  back  of  a  telegraph  blank 
limiting  liability  in  certain  cases,  which  upon  their  face  apply 
only  to  "unrepeated  messages/'  are  inapplicable  where  the  sender 
contracted  and  paid  the  additional  charge  imposed  for  a  "repeated 
message." 

•See  nilBoto  Notes  DlK«ft,  Yola.  XI  to  XV»  and  CnmnlatlTe  Qnsrterlj,  Mme 
tople  and  eeetlon  number. 
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2.  Telegraphs  aiv^d  telephones,  §  27* — what  not  an  assent  to 
limitations  on  liability.  Where  the  face  of  a  telegraph  blank  bore 
a  printed  direction  to  the  sender  to  "read  the  conditions  on  the 
back  and  sign  name  and  address  thereon  for  reference,**  the  fact 
that  the  sender  signed  his  name  and  address  on  the  back  of  the 
blank  in  the  place  provided  for  that  purpose,  followed  by  the  printed 
words  "sender's  name  and  address/'  is  not  tantamount  to  an  as- 
sent to  be  bound  by  conditions  limiting  liability  In  certain  cases, 
which  appeared  above  such  signature. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J.  Rooney, 
Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  March  11, 1915. 

Jacob  E.  Ditttjs,  for  plaintiff  in  error. 
Leon  S.  Alschuleb,  for  defendant  in  error. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Samuel  G.  Alschuler,  defendant  in  error,  hereinafter 
caUed  the  plaintiff,  sued  the  Postal  Telegraph-Cable 
Company,  plaintiff  in  error,  hereinafter  called  the  de- 
fendant, in  the  Municipal  Court  of  Chicago,  in  an 
action  of  the  fourth  class  to  recover  $154.95  damages 
alleged  to  have  been  sustained  by  the  plaintiff  by  rea- 
son of  an  error  in  the  transmission  of  a  cablegram 
sent  from  Chicago  by  the  plaintiff  to  one  Edler  at 
Berlin,  Germany.  The  case  was  tried  by  the  court 
without  a  jury  and  a  judgment  was  entered  against  the 
defendant  in  the  sum  of  $154.95,  and  this  writ  of  error 
followed.  The  cablegram  was  delivered  to  the  de- 
fendant on  August  30,  1913,  and  the  message,  as  writ- 
ten by  the  plaintiff,  read  as  follows:  ''Five  Hundred 
pencil  sets  fifty-nine  nought  nine  bill  July  twenty- 
fourth,  stamped  Sulzberger  &  Sons  Co.  Conditional 
fifteen  day  shipment.  Cable  acceptance."  The  mes- 
sage was  delivered  to  Edler  with  the  word  ''Sul- 
berger'*  in  the  place  of  the  word  ''Sulzberger,'*  and 

•See  lUlnoiB  Notes  Digrest,  Vols.  XI  to  XV,  and  OmniiUitlTe  <)ii«rterlj, 
iopifl  and  tection  number. 
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Edler  made  the  pencils  with  the  stamp  thereon  read- 
ing **Sulberger  &  Sons  Co.*'  instead  of  ** Sulzberger 
&  Sons  Co."  Sulzberger  &  Sons  Co.,  for  whom  the 
pencils  were  ordered,  refused  to  accept  them  from 
the  plaintiff,  because  of  the  said  misspelling,  and  the 
plaintiff  was  therefore  compelled  to  sell  .the  pencils 
for  $26.45,  whereas  he  would  have  recoivod  $178.50 
from  Sulzberger  &  Sons  Co.  had  the  pencils  been  prop- 
erly stamped.  The  case  was  tried  on  a  stipulation  of 
facts.  The  material  parts  of  the  same,  so  far  as  the 
defendant  is  concerned,  are  as  follows:  **That  the 
Postal  Telegraph-Cable  Company  did  in  fact  transmit 
said  message  correctly  to  New  York  City  over  defend- 
ant's lines  and  repeated  the  same  to  its  Chicago  office 
and  delivered  said  cablegram  to  the  Commercial  Cable 
Company,  a  corporation,  for  further  transmission; 
that  the  said  Commercial  Cable  Company  correctly 
transmitted  said  message  to  its  office  connecting  with 
the  German  Government  cable  lines,  and  repeated  the 
same  to  its  New  York  office  and  delivered  said  message 
to  the  German  Government  cable  office  for  further 
transmission,  and  that  the  error  in  question  was  due 
to  the  negligence  of  some  employe  of  the  German  Gov- 
ernment lines;''  that  that  following  ** conditions"  (in- 
ter  alia)  are  upon  the  back  of  the  cablegram  blank: 
"This  Company  will  not  assume  any  responsibility 
in  respect  to  any  message  beyond  the  terminus  of  its 
own  lines."  **This  Company  is  hereby  made  the  agent 
of  the  sender  without  liability  to  forward  any  message 
by  the  lines  of  any  other  company  to  reach  its  destina- 
tion;" that  the  plaintiff  signed  his  name  and  address 
at  the  foot  of  the  back  of  the  cablegram.  This  last 
circumstance  will  be  hereafter  referred  to  more  spe- 
cifically in  this  opinion. 

There  is  but  one  question  presented  by  this  writ  of 
error.  The  defendant  contends  that  it  had  the  right 
under  the  law^  to  contract  with  the  plaintiff  to  limit 
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its  liability  to  damages  occurring  by  reason  of  errors 
on  its  own  lines ;  that  by  the  contract  between  the  par- 
ties in  this  case  **the  plaintiff  was  required  to  sub- 
scribe his  name  to  the  conditions  on  the  back  of  the 
blank,  and  he  did  so  subscribe  his  name,'*  and  that  he 
thereby  agreed  to  have  the  message  sent  subject  to  all 
the  said  conditions,  and  that  by  reason  of  the  two  con- 
ditions, heretofore  referred  to,  the  defendant  was  re- 
lieved from  any  negligence  occurring  beyond  its  own 
lines,  and  that  as  the  error  in  the  transmission  of  the 
message  was  due  to  the  negligence  of  some  employee 
of  the  German  Government  lines,  the  defendant  is  not 
liable  in  this  case.  Plaintiff  contended  in  the  lower 
court,  and  contends  here,  that  by  reason  of  the  Car- 
mack  Amendment  to  the  Interstate  Commerce  Act  of 
Congress,  the  defendant  could  not  contract  to  avoid 
liability  for  the  negligence  of  the  employees  of  the 
German  Government  lines,  but  in  the  view  that  we 
have  taken  of  the  case  it  will  not  be  necessary  for  us  to 
pass  upon  this  contention  of  the  plaintiff. 

It  appears  from  the  stipulation  of  facts  that  the 
defendant  accepted  the  cablegram  from  the  plaintiff 
**as  a  repeat  message,  in  order  that  any  mistakes 
occurring  in  transmission  might  be  apprehended  and 
corrected,  and  that  the  defendant  for  such  repeat 
service  made  an  additional  charge  of  one-quarter  of 
the  regular  rate  in  accordance  with  its  established  cus- 
tomary rates."  The  blank  was  furnished  to  the  plain- 
tiff by  the  defendant,  and  it  is  very  evident  from  an 
inspection  of  it  that  it  was  a  form  used  by  the  telegraph 
company  for  unrepeated  messages.  Just  above  the 
place  on  the  face  of  the  blank,  where  the  sender  of  a 
cablegram  writes  the  message,  is  printed  the  following 
words:  ''Send  the  following  cablegram,  without  re- 
peating, subject  to  the  terms  and  conditions  printed 
on  the  back  hereof,  which  are  hereby  agreed  to.'*  On 
the  back  of  the  blank  is  printed  {inter  alia)  the  follow- 
ing :   '  *  To  guard  against  mistakes  or  delays,  the  sender 
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of  a  message  should  write  it  legibly  and  order  it  RE- 
PEATED ;  that  is,  telegraphed  back  to  the  sending  sta- 
tion for  comparison.  For  such  repeating,  an  addition- 
al charge  of  one-quarter  the  regular  rate  will  be  made. 
It  is  agreed  between  the  sender  of  the  message  on  the 
face  hereof  and  this  Company,  that  said  Company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission 
or  delivery,  or  for  non-delivery,  or  mis-delivery,  of 
any  unrepeated  message,  beyond  the  amount  of  that 
portion  of  the  charge  which  may  or  shall  accrue  to 
this  Company  out  of  the  amount  received  from  the 
sender  for  this  Company  and  the  other  companies  by 
whose  lines  such  message  may  pass  to  reach  its  desti- 
nation; and  that  this  Company  shall  not  be  liable  for 
mistakes  in  the  transmission  or  delivery,  or  for  non- 
delivery, or  mis-delivery,  of  any  repeated  message  be- 
yond fifty  times  the  extra  sum  received  by  this  Com- 
pany from  the  sender  for  repeating  such  message  over 
its  own  lines.  •  •  ♦  This  is  an  unrepeated  mes- 
sage and  is  transmitted  and  delivered  by  request  -of 
the  sender  under  the  conditions  named  above.'' 

As  we  understand  the  argument  of  the  defendant,  it 
does  not  contend  that  the  plaintiff  would  have  been 
bound  by  the  conditions  on  the  back  of  the  blank  had 
he  not  signed  his  name  and  address  on  the  back  of 
the  same,  but  it  insists  that  the  plaintiff,  by  subscrib- 
ing his  name  as  he  did,  assented  to  the  said  conditions 
and  is  bound  by  them.  Whether  we  correctly  under- 
stand the  defendant's  contention  or  not,  we  are  satis- 
fied that  the  plaintiff  was  not  bound  by  the  conditions 
relied  upon  by  the  defendant,  because  he  contracted 
and  paid  for  a  repeated  message  and  the  said  condi- 
tions clearly  did  not  apply  to  a  message  of  that  char- 
acter. Even  if  he  read  all  the  conditions  on  the  back 
of  the  blank,  he  would  be  justified  in  assuming  that  the 
two  now  relied  upon  by  the  defendant  only  applied 
to  an  unrepeated  message,  and  he  would  be  further 
justified  in  assuming  that  he  would  avoid  the  effect  of 
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those  very  conditions  by  ordering  and  paying  for  a 
repeated  message.  The  fact  that  the  plaintiff  signed 
his  name  and  address  on  the  back  of  the  blank  in  the 
manner  that  he  did  does  not  help  the  defendant's  case 
at  all.  On  the  face  of  the  blank  and  immediately  under 
the  place  where  the  sender  writes  the  message  are 
printed  the  following  words:  '*The  sender  will  please 
read  the  conditions  on  the  back  and  sign  name  and 
address  thereon  for  reference.''  (Italics  ours.)  On 
the  back  of  the  blank  and  below  the  printed  conditions, 
appear  two  horizontal  lines  close  together  and  extend- 
ing across  the  entire  sheet,  and  below  these  lines  is 
printed  the  following:  *' Sender's  name  and  address.'' 
It  was  opposite  these  last  words  that  the  plaintiff 
wrote  his  name  and  business  address. 

It  is  idle  for  the  defendant  to  argue  that  the  plain- 
tiff bound  himself  to  the  conditions  on  the  back  of 
the  blank  because  of  the  fact  that  he  signed  his  name 
and  address  in  the  manner  that  he  did.  The  plaintiff 
paid  for  a  repeated  message,  and  to  hold  that  he 
assented  to  conditions  that  on  their  face  applied  only 
to  unrepeated  messages,  merely  because  he  wrote  his 
name  and  address  as  he  did,  would  be  to  make  of  the 
law  a  snare.  The  law  is  a  destroyer,  not  a  creator,  of 
traps. 

In  the  statement  of  facts  in  the  brief  of  the  defend- 
ant, it  is  stated  that  the  trial  court  awarded  the  plain- 
tiff larger  damages  than  he  was  entitled  to  under  the 
facts  and  the  law,  but  as  the  defendant  has  not  as- 
signed as  error  nor  argued  that  the  damages  are  ex- 
cessive, the  question  of  the  amount  of  damages 
awarded  is  not  before  us. 

The  judgment  of  the  Municipal  Court  of  Chicago 
will  be  affirmed. 

Affirmed. 
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Ed.  Oemberllng,  Defendant  in  Error,  y.  Grand  Trunk 
Western  Railway  Company,  Plaintiff  in  Error. 

Gen.  No.  20,107. 

1.  Casbiebs,  I  248* — when  hill  of  lading  need  not  he  introduced 
to  recover  for  delay.  In  an  action  against  a  carrier  to  recover 
damages  for  the  negligent  delay  of  a  shipment  of  live  stock,  the 
introduction  in  evidence  of  the  bill  of  lading  is  not  essential  to 
a  recovery. 

2.  Evidence,  §  99* — competency  of  portion  of  instrument.  In 
an  action  against  a  carrier  to  recover  damages  for  the  negligent 
delay  of  a  shipment  of  live  stock,  the  plaintiff  is  entitled  to  intro- 
duce in  evidence  merely  the  face  of  the  bill  of  lading,  and  the  de- 
fendant, if  it  sees  fit,  may  introduce  the  conditions  appearing  on 
the  back  of  same  in  so  far  as  they  are  pertinent  and  material  to 
the  case. 

3.  Appeal  and  ereob,  §  1185* — when  conditions  on  hack  of  hill 
of  lading  not  reviewable.  Conditions  appearing  on  the  back  of  a 
bill  of  lading  will  not  be  reviewed  where  the  plaintiff  in  an  action 
against  a  carrier  merely  introduced  the  face  of  the  bill  in  evidence 
and  defendant  did  not  see  fit  to  introduce  the  remainder. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  11,  1915. 

Kketzingeb  &  Keetzingeb,  for  plaintiff  in  error. 

Eugene  L.  Gaeey  and  Abchie  J.  Deutschman,  for 
defendant  in  error;  Frank  D.  Fulton  and  John  M. 
Rankin,  of  counsel. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Ed.  Gemberling,  the  defendant  in  error,  hereinafter 
referred  to  as  the  plaintiff,  brought  suit  in  the  Mu- 
nicipal Court  of  Chicago,  in  an  action  of  the  fourth 
class,  against  Grand  Trunk  Western  Railway  Com- 

•See  nitnoifl  Notes  Digest,  Vols.  XI  to  XV,  and  Camnlative  Quarterly,  same 
topic  and  section  number. 
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pany,  plaintiff  in  error,  hereinafter  referred  to  as  the 
defendant,  to  recover  damages  for  alleged  negligent 
delay  by  the  defendant  in  the  transportation  of  a 
car  of  live  stock,  belonging  to  the  plaintiff,  from  Mar- 
cellus,  Michigan,  to  Union  Stock  Yards,  Chicago.  The 
case  was  tried  before  a  court  and  jury  and  a  verdict  in 
favor  of  the  plaintiff  for  $54.72  was  returned.  Judg- 
ment was  entered  on  the  verdict  and  this  writ  of  error 
followed. 

The  defendant  contends  that  *Hhe  court  erred  in 
refusing  to  direct  the  jury  to  return  a  verdict  for  the 
defendant,  because  (1)  the  evidence  was  undisputed 
that  the  failure  of  the  car  to  arrive  at  Chicago  in  time 
for  the  early  market  was  caused  by  plaintiff's  agent, 
at  Wakely,  Michigan;  (2)  plaintiff  not  being  entitled  to 
recover  without  the  introduction  in  evidence  of  the  bill 
of  lading,  was  bound  to  introduce  the  whole  bill  and 
not  a  part  thereof.  The  conditions  on  the  back  of  the 
bill  of  lading  provide  that  the  carrier  is  not  bound 
to  transport  the  property  by  any  particular  train  or  in 
time  for  any  particular  market,  and  that  claims  for 
delay  must  be  made  within  four  months  after  the  ar- 
rival of  the  stock  at  destination.'' 

In  reference  to  defendant's  first  contention  it  is  suffi- 
cient to  say  that  we  are  satisfied,  after  a  careful  exam- 
ination of  the  evidence  in  the  case,  that  there  is  no 
merit  in  the  defendant's  argument  that  the  failure  of 
the  car  to  arrive  at  Chicago  in  due  time  was  caused  by 
the  fact  (as  defendant  asserts)  that  Sperry,  plaintiff's 
agent  at  Wakely,  was  not  on  hand  to  load  the  car  when 
the  train  of  the  defendant  arrived  at  Wakely.  The 
evidence,  in  our  judgment,  shows  that  Sperry  was  on 
hajid  when  the  train  arrived  at  Wakely  and  that  he 
promptly  loaded  the  car  as  soon  as  it  was  '*set  at  the 
stock  yards,"  the  regular  place  for  loading  at  Wakely. 

During  the  testimony  of  the  plaintiff  his  counsel 
produced  the  bill  of  lading,  issued  by  the  defendant  to 
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the  plaintiff,  and  offered  in  evidence  the  face  of  the 
same.  The  counsel  for  the  defendant  objected  to  the 
said  offer  on  the  grounds  that  the  plaintiff  was 
obliged  to  introduce  in  evidence  the  bill  of  hiding  in 
order  to  recover  in  the  case,  and  that  it  was  therefore 
incumbent  upon  him  to  introduce  the  face  and  back 
of  the  said  bUl  and  that  he  had  no  right  to  introduce 
the  face  of  the  same  only.  The  court  allowed  the  plain- 
tiff to  introduce  the  face  of  the  bill,  to  which  action  of 
the  court  the  defendant  excepted.  The  defendant  did 
not,  at  any  time  during  the  trial,  offer  to  introduce 
the  back  of  the  bill  of  lading.  The  back  of  the  said 
bill  contains,  in  printed  type,  ten  ''conditions."  The 
following  is  the  only  part  of  the  ** conditions"  that  the 
defendant  considers  material  to  its  defense: 

'*Sec.  3.  No  carrier  is  bound  to  transport  said 
property  by  any  particular  train  or  vessel,  or  in  time 
for  any  particular  market  or  otherwise  than  with  rea- 
sonable dispatch,  unless  by  specific  agreement  in- 
dorsed hereon.    *    *    * 

''Claims  for  loss,  damage  or  delay  must  be  made  in 
writing  to  the  carrier  at  the  point  of  delivery  or  at  the 
point  of  origin  within  four  months  after  delivery  of 
the  property,  or,  in  case  of  failure  to  make  delivery, 
then  within  four  months  after  a  reasonable  time  for 
delivery  has  elapsed.  Unless  claims  are  so  made  the 
carrier  shall  not  be  liable. " 

The  face  of  the  bill  contains  {inter  alia)  the  follow- 

"Received,  subject  to  the  classifications  and  tariffs 
in  effect  on  the  date  of  issue  of  this  shipping  order,  at 
Marcellus,  Mich.,  Oct.  25,  1911,  from  Ed.  GemberUng 
the  property  described  below  *  *  *j  which  said  com- 
pany agrees  to  carry  to  its  usual  place  of  delivery  at 
said  destination,    *    *    *. 

It  is  mutually  agreed  *  *  *,  that  every  service 
to  be  performed  hereunder  shall  be  subject  to  all  the 
conditions,  whether  printed  or  written,  herein  con- 
tained (including  conditions  on  back  hereof)  and  which 
are  agreed  to  by  the  shipper  and  accepted  for  himself 
and  his  assigns." 
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In  support  of  its  contention  that  the  plaintiff  could 
not  recover  in  this  case  without  introducing  the  bill  of 
lading  in  evidence,  the  defendant  cites  the  following 
cases:  Kitza  v.  Oregon  Short  Line  R.  Co.,  169  111. 
App.  609;  Burtless  v.  Same,  180  111.  App.  249;  Ricks 
Sheep  Co.  v.  Same,  180  111.  App.  220.  The  first  two  of 
these  citations  sustain  the  contention  of  the  defendant, 
but  the  last  one  is  adverse  to  it.  However,  our  Su- 
preme Court  has  passed  upon  the  question  now  before 
us  in  Gamble-Robinson  Commission  Co.  v.  Union  Pac. 
R.  Co.,  262  111.  400,  and  the  decision  in  that  case  is 
adverse  to  the  contention  of  the  defendant. 

But  the  defendant  contends,  aside  from  the  question 
as  to  whether  or  not  the  plaintiff  was  obliged  to  offer 
the  bill  of  lading  in  evidence  before  he  could  recover, 
'Hhe  court  erred  in  admitting  in  evidence  the  front 
page  of  the  bill  of  lading  without  admitting  therein  the 
whole' bill  of  lading,  the  front  page  which  by  express 
terms  included  the  conditions  on  the  back  thereof.'' 
The  plaintiff  had  the  right  to  offer  such  portions  of 
the  bill  of  lading  as  he  deemed  pertinent  and  material 
to  his  case,  and  the  defendant  had  the  right  to  intro- 
duce such  portion  of  the  remainder  as  it  deemed  per- 
tinent and  material  to  its  case.  9  Encyc.  of  Evidence, 
176;  Imperial  Hotel  Co.  v.  H.  B.  Claflin  Co.,  55  111. 
App.  337;  Cramer  v.  Gregg,  40  111.  App.  442;  Coulter 
V.  Travelers^  Protective  Ass'n,  144  HI.  App.  255 ;  Hein- 
sen  V.  Lamb,  117  111.  549 ;  Garrick  v.  Chamberlain,  97 
111.  620;  Glos  V.  Patterson,  195  111.  530;  Slingloff  v. 
Bruner,  174  111.  561.  From  the  foregoing  authorities 
it  is  plain  that  the  court  ruled  properly  in  allowing 
the  plaintiff  to  introduce  the  face  of  the  bill  of  lading 
alone,  and  as  the  defendant  did  not  see  fit  to  introduce 
the  back  of  the  same,  the  alleged  ** conditions"  and  the 
effect  of  the  same  are  not  before  us  for  consideration. 

The  judgment  of  the  Municipal  Court  of  Chicago 
will  be  aflSrmed. 

Affirmed. 
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City  of  Chicago,  Defendant  In  Error,  y.  Era  G.  Moran, 
Plaintiff  In  Error. 

Gen.  No.  10,123.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henry  C. 
Beitleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  11,  1915. 


Statement  of  the  Case. 

Eva  G.  Moran,  the  plaintiflF  in  error,  was  found 
guilty  in  the  Municipal  Court  of  Chicago  «Df  a  violation 
of  section  1539  of  the  Chicago  Code  of  1911,  and  a  fine 
of  twenty-five  dollars  was  assessed  against  her.  Judg- 
ment was  entered  on  the  finding  and  this  writ  of  error 
followed.  The  complaint  charged  that  the  plaintiff  in 
error,  on  November  27,  1913,  at  the  City  of  Chicago, 
**did  then  and  there  sell  and  give  away  malt,  spiritu- 
ous and  intoxicating  liquor  in  quantities  of  less  than 
one  gallon,  to  be  drank  upon  the  premises  within  the 
limits  of  the  city,  said  premises  being  situate  at  1511 
North  La  Salle  avenue,  in  violation  of  section  1539  of 
the  Chicago  Code  of  1911.''  The  plaintiff  in  error 
waived  a  jury  trial  and  the  case  was  tried  by  the  court 
without  a  jury. 

Thomas  J.  O'Hare,  for  plaintiff  in  error. 

William  H.  Sexton  and  James  S.  McInerney,  for 
defendant  in  error;  Albert  J.  W.  Appell,  of  counsel. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 
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Abstract  of  tlie  Decision. 

1.  Appeal  and  error,  $  1302* — when  presumed  that  court  judi- 
cially noticed  ordinance.  Since  the  Municipal  Court  Act  (J.  A  A. 
H  3371)  requires  the  trial  court  to  take  Judicial  notice  of  general 
ordinances  of  the  City  of  Chicago,  where  the  record  fails  to  show 
that  the  court  did  not  take  Judicial  notice  of  an  ordinance,  the 
court  on  review  will  presume  that  It  did.' 

2.  Municipal  Court  of  Chicago,  $  26* — record  for  revieto.  It 
is  the  duty  of  a  party  seeking  to  have  a  Judgment  of  the  Municipal 
Court  reviewed  on  error  to  prepare  and  submit  a  document  con- 
taining such  facts  as  were  before  the  trial  court,  whether  such  facts 
were  offered  in  evidence  or  only  considered  in  evidence  under  the 
rule  of  Judicial  notice  obtaining  In  the  Municipal  Court,  and  it 
will  therefore  be  presumed  that  facts  omitted  from  the  statement 
were  sufficient  to  Justify  the  ruling  below. 

3.  Appeal  ani^  error,  $  1275* — when  presumed  that  evidence 
shewed  violation  of  ordinance.  In  a  prosecution  in  the  Municipal 
Court  for  the  violation  of  an  ordinance,  as  against  a  contention 
that  the  record  fails  to  show  a  violation  of  the  ordinance  because 
the  ordinance  was  not  Incorporated  in  the  record,  it  will  be  pre- 
sumed that  the  evidence  was  sufficient  to  sustain  a  finding  of  the 
violation  of  the  ordinance,  it  being  the  duty  of  the  trial  court  under 
the  Municipal  Court  Act  (J.  &  A.  f  3332)  to  take  Judicial  notice 
of  city  ordinances,  and  the  burden  being  upon  the  plaintiff  in  error 
to  prepare  a  statement  showing  all  matter  passed  upon  below. 

4.  Municipal  corporations,  $  863* — how  action  for  penalty  may 
be  commenced.  In  an  action  by  a  city  to  recover  a  penalty  for  the 
violation  of  an  ordinance,  process  may  properly  be  had  by  sum- 
mons or  by  a  warrant  or  by  arrest  on  view. 

5.  Municipal  corporations,  §  864* — when  evidence  sufficient  to 
show  date  of  violation  of  ordinance.  In  an  action  by  the  City  of 
Chicago  for  the  sale  of  Intoxicants  in  violation  of  Chicago  Code 
of  1911,  sec.  1539,  evidence  held  sufficient  to  show  the  date  upon 
which  the  offense  was  committed. 

6.  Appeal  and  errob,  §  462* — when  failure  to  object  to  court's 
taking  judicial  notice  bars  review.  Where  in  a  prosecution  by  the 
City  of  Chicago  for  the  sale  of  Intoxicants  in  violation  of  Chicago 
Code  of  1911,  sec.  1539,  the  court  stated  that  it  would  take  Judicial 
notice  that  a  bottle  and  glasses  in  evidence  contained  less  than 
a  gallon,  its  action  is  not  subject  to  review  where  defendant  made 
no  objection  and  failed  to  attempt  to  disprove  the  court's  conten- 
tion. 

*8ee  Illinois  Notes  Dlyett,  VoU.  XI  to  XV,  and  CnmnlatlTO  Qnnrtoriy,  Mune 
topic  and  section  number. 
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7.  Appeal  and  ebbob,  S  996* — when  record  insufficient  to  pre- 
serve question  for  review.  Where  in  a  prosecution  by  the  City  of 
Chicago  for  the  sale  of  intoxicants  in  violation  of  Chicago  Code  of 
1911,  sec.  1539,  the  court  below  took  judicial  notice  that  a  bottle 
and  glasses  in  evidence  held  less  than  a  gallon,  and  the  ordinance 
was  not  incorporated  in  the  record,  the  action  of  the  court  will 
not  be  reviewed,  since  the  materiality  of  the  inquiry  as  to  the  ca- 
pacity of  the  bottle  or  glasses  was  not  apparent. 

8.  Intoxicating  liquors,  §  105* — when  liquor  illegally  sold  need 
not  be  introduced  in  evidence.  In  a  prosecution  for  violating  a 
city  ordinance  regulating  the  sale  of  liquor,  the  liquor  claimed  to 
have  been  sold  need  not  be  Introduced  in  evidence. 


William  0.  Swett,  PlaintiiT  in  Error,  t.  City  of  Chicago 
(Impleaded  with  Illinois  Tnnnel  Company)^  De- 
fendant in  Error. 

Gen.  No.  20,151.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  William 
B.  ScHOLFiELD,  Judgo,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Dismissed  for  want  of  prosecution. 
Opinion  filed  March  11,  1915. 

Statement  of  the  Case. 

Action  on  the  case  by  William  0.  Swett  against  the 
City  of  Chicago  and  the  Illinois  Tunnel  Company,  a 
corporation,  to  recover  damages  in  the  sum  of  $50,000. 
To  an  amended  declaration  filed  by  the  plaintiff,  each 
defendant  filed  a  separate  general  demurrer.  The  de- 
fendant, Illinois  Tunnel  Company,  was  afterwards 
given  leave  to  withdraw  its  demurrer  and  to  file  cer- 
tain pleas  to  the  declaration.  The  demurrer  of  the 
defendant,  City  of  Chicago,  was  sustained  by  the  trial 
court,  and  the  plaintiff  electing  to  stand  by  its  declara- 

•8ce  minolfl  Notes  Direst,  Vols.  XI  to  XV»  and  CumoUitiTe  Quarterly,  same 
topic  and  section  number. 
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tion  as  to  the  defendant,  City  of  Chicago,  the  suit  as 
to  the  last  named  defendant  was  dismissed  and  a  judg- 
ment for  costs  in  favor  of  the  said  City  and  against 
the  plaintiff  was  entered.  The  plaintiff  excepted  to 
this  action  of  the  trial  court,  and  prayed  an  appeal 
from  the  said  judgment  and  afterwards,  on  February 
26,  1914,  filed  this  writ  of  error  in  this  court. 

Pattison  &  Shaw  and  Mills  &  Holly,  for  plaintiff 
in  error. 

William  H.  Sexton  and  William  Dillon,  for  de- 
fendant in  error. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  $  1117* — when  writ  of  error  dismissed  for 
want  of  prosecution.  Failure  of  the  plaintiff  in  error  to  file  an 
abstract  within  the  period  fixed  by  an  extension  order  requires 
the  dismissal  of  the  writ  of  error  for  want  of  prosecution. 


J.  €.  Leyinson  and  William  Eamin^  Defendants  in 
Error,  y.  G.  H.  Pieser,  Plaintiff  in  Error. 

Gen.  No.  20,169.    (Not  to  be  reported  in  full.) 

Eh-ror  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  Joseph  S. 
LaBitt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  11,  1915. 

*See  Ullnola  Notes  Dir^t,  VoU.  XI  to  XV,  and  CumiiUtlve  Qaarterly,  lame 
topic  and  section  number* 
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Statement  of  the  Case. 

J.  C.  Levinson  and  William  Kamin,  on  November 
26,  1913,  obtained  a  judgment  by  confession  against 
G.  H.  Pieser  for  eighty-one  dollars,  in  the  Municipal 
Court  of  Chicago.  The  suit  was  brought  upon  a  lease 
containing  the  usual  confession  of  judgment  clause 
for  rent  due  under  the  lease;  also  a  clause  providing 
for  twenty-five  dollars  attorneys'  fees  in  case  of  judg- 
ment by  confi5Ssion.  The  lease  fixed  the  rent  due  per 
month  at  sixty  dollars.  The  plaintiff's  statement  of 
claim  alleged  that  the  defendant  owed  the  plaintiflFs 
the  rent  for  the  premises  in  question  for  the  month 
of  November,  1913,  less  a  rebate  of  four  dollars,  mak- 
ing the  amount  due  for  rent  fifty-six  dollars ;  and  also 
twenty-five  dollars  for  attorneys'  fees.  On  December 
17,  1914,  the  defendant  filed  a  motion  to  have  the  said 
judgment  ''opened  up"  and  to  allow  the  defendant 
to  plead.  In  support  of  the  said  motion,  an  affidavit 
of  the  defendant  was  introduced.  In  this  affidavit,  the 
defendant  alleged  that  the  plaintiffs  did  not  keep  the 
said  premises  *4n  a  good,  comfortable  and  habitable 
condition,  but  on  the  contrary  did  not  provide  a  heat 
and  temperature  of  to  exceed,  to  wit,  45  degrees,  dur- 
ing the  cold  weather  period  covered  by  the  time  for 
which  the  rent  judgment  herein  has  been  confessed. 
*  *  *  Because  of  said  facts  defendant  was  evicted 
from  said  premises  upon  divers  occasions,  and  was 
obliged  to  seek  refuge  in  the  hospitality  of  friends 
having  warmer  and  more  comfortable  quarters;"  and 
the  defendant  further  alleged  that  he  had  been  ready 
and  willing  to  comply  with  all  the  terms  and  conditions 
of  the  said  lease  obligatory  upon  him,  '*  including  the 
payment  of  the  said  rent  until  evicted  as  aforesaid." 
The  trial  court  denied  the  motion  of  the  defendant, 
who  sued  out  error. 
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Lewis  Edward  Dickinson,  for  plaintiff  in  error. 
No  appearance  for  defendants  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Judgment,  §  72* — when  refusal  to  open  judgment  hy  confession 
proper.  Where  the  lessor  of  premises,  pursuant  to  a  power  in  the 
lease,  entered  Judgment  by  confession  against  his  tenant  for  a 
month's  rent,  the  latter's  application  to  open  the  Judgment  and 
permit  him  to  recoup  damages  because  of  the  lessor's  failure  to 
comply  with  the  terms  of  the  lease  as  to  furnishing  heat,  held  prop- 
erly denied,  the  allegation  of  the  affidavit  to  open  being  most 
general  in  character,  and  failing  to  specify  with  certainty  the  facts 
relied  upon,  or  to  negative  a  provision  in  the  lease  exempting  the 
lessor  from  liability  for  damages  where  failure  to  furnish  heat 
was  caused  by  unavoidable  delay  or  inability  to  secure  fuel. 


D.  Groenebeld,  Defendant  In  Error,  y.  Chicago  City 
Railway  Company,  Plaintiff  in  Error. 

Gen.  No.  20,185.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  11,  1915. 

Statement  of  the  Case. 

Action  by  D.  Groenebeld  against  Chicago  City  Rail- 
way Company  to  recover  for  injuries  to  a  horse,  which 
necessitated  its  being  killed.  From  a  judgment  for 
plaintiff  for  $125,  defendant  brings  error. 

•See  nilnolg  Notes  Divest,  VoU.  XI  to  XV,  and  CnmnUrtiTe  Qoartorly, 
toplo  and  teotlon  number. 
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A.  C.  Wild  and  Warren  D.  Bartholomew,  for  plain- 
tiff in  error;  J.  R.  Guilliams  and  Frank  Ix  Krietb,  of 
counsel. 

Jambs  V.  Cunningham,  for  defendant  in  error. 

Mr.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  §  1786* — when  judgment  reversed  for  insujOH- 
ciency  of  record.  Where,  In  an  action  against, a  street  railway 
company  for  Injury  to  a  horse,  the  evidence  contained  in  the  record 
was  insufficient  to  show  where  or  how  the  accident  occurred,  a 
judgment  below  for  plaintiff  was  reversed. 


Mary  L.  Peasler^  Appellee^  y.  Edith  Tenley  Norton, 
.   Appellant. 

Gen.  No.  20,196.    (Not  to  he  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  Davtd 
T.  Smilbt,  Judge)  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  11,  1915. 

Statement  of  the  Case. 

Action  in  assumpsit  by  Mary  L.  Peasler  against 
Edith  Tenley  Norton  to  recover  the  sum  of  $790 
claimed  to  be  due  for  services  rendered.  The  follow- 
ing bill  of  particulars  was  filed  in  the  case : 

'^Bill  of  particulars:  This  action  is  brought  to  re- 
cover, viz :  To  services  performed  by  plaintiff  for  de- 
fendant, at  her  request : 

•See  Ullnois  Notes  Divest,  Vols.  XI  to  XV,  and  CamvUtlTe  Quarterly,  Mine 
topic  and  section  number. 
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1909 
1910 
1911 

Dec. 
1910 


Feb. 
1911 


May 
1911 


Mar. 
Apr. 


Fifteen  (15)  trips  to  Mr.  Trainor's 
office  at  Five  Dollars  ($5.00)  per 
trip  ,$    75.00 

Six  (6)  days  at  Galesburg,  Illinois 
at  request  of  defendant,  at  Twenty- 
five  dollars   ($25.00)  per  day  150.00 

Fifteen  (15)  days  at  Galesbnrg,  Illi- 
nois, at  request  of  defendant,  at 
Twenty-five  Dollars  ($25.00  per  day  375.00 

Six  (6)  days  at  Janesville,  Wiscon- 
sin, 'at  request  of  defendant,  at 
Twenty-five  Dollars  ($25.00)  per 
day  150.00 

Twenty  (20)  professional  calls 
1911)  at   request   of    defendant,    at 


May  )  Two  Dollars   ($2.00)   per  call    40.00 


$790.00" 
On  the  trial  the  plaintiff  introduced  evidence  only  as 
to  the  following  items  of  the  bill  of  particulars : 

*'Ten  (10)  trips  to  Mr.  Trainor's  office 

at  Five  Dollars   ($5.00)   per  trip      $    50.00 

Sixteen  (16)  days  at  Galesburg,  Illi- 
nois, at  request  of  defendant,  at 
Twenty-five  ($25.00)  per  day.  400.00 

Four  (4)  days  at  Janesville,  Wiscon- 
sin, at  request  of  defendant,  at  Twenty- 
five  ($25.00)  per  day.  100.00 

Fifteen  (15)  professional  calls  at  re- 
quest of  defendant,  at  Two  Dollars 
($2.00)  per  call.  30.00 

$580.00'^ 
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All  of  the  above  items  of  the  plaintiff's  claim  were 
submitted  to  the  jury,  although  the  defendant  con- 
tended that  it  was  improper  to  submit  the  '*  Gales- 
burg  claim''  item  to  the  jury  for  the  reason  that  the 
alleged  contract  relating  to  the  same  was  against  pub- 
lic policy  and  void.  On  the  motion  for  a  new  trial,  the 
trial  court  assumed  that  the  jury  by  its  verdict  of 
$500  allowed  the  plaintiff  $400  for  the  ^'Galesburg 
claim"  item  and  $100  for  the  **Janesville  claim"  item 
and  disallowed  the  other  two  items  of  the  plaintiff's 
claim,  and  the  court  held  that  it  was  error  to  submit 
the  ''Galesburg  claim"  item  to  the  jury  for  the  reason 
that  the  alleged  contract  between  the  plaintiff  and 
defendant  in  reference  to  the  ''Galesburg  claim"  was 
against  public  policy  and  void,  and  the  court  stated 
that  if  the  plaintiff  would  remit  $400  from  the  amount 
of  the  verdict,  he  would  overrule  the  defendant's  mo- 
tion for  a  new  trial  and  enter  judgment  for  $100,  and 
over  the  objection  of  the  defendant,  the  plaintiff  was 
allowed  to  enter  a  remittitur  for  $400  and  thereupon 
the  motion  for  a  new  trial  was  overruled  and  judg- 
ment was  entered  in  favor  of  the  plaintiff  for  $100, 
from  which  defendant  appeals. 

Charles  J.  Tbainob,  for  appellant. 

No  appearance  for  appellee. 

Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  New  trial,  §  115* — tohen  denial  on  remittitur  proper.  Where, 
upon  a  motion  for  a  new  trial  after  a  verdict  for  plalntifit  for  some- 
what less  than  the  amount  of  her  claim,  the  trial  court  held  that 
an  item  of  plaintlfTs  claim  had  heen  improperly  submitted  to  the 
jury,  its  action  in  permitting  the  plaintiff  to  remit  the  amount  of 
the  objectionable  items  and  thereupon  deny  a  new  trial,  upon  the 

•See  HllnoiR  Not«fl  Divest.  Vol§.  XI  to  XT,  and  ComnlatlTe  Qiwrterly,  flame 
topic  and  aeetlon  number. 
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aBsnmptlon  that  the  jury  allowed  an  item  properly  submitted  as 
well  as  the  improper  item,  was  not  erroneous,  where  from  the  items 
of  plaintUTs  claim  and  the  amount  of  the  yerdict  the  court  was 
able  to  determine  with  reasonable  certainty  what  items  were  in- 
cluded in  the  verdict. 

2.  CoNTKACTS,  $  384* — when  verdict  not  against  weight  of  evi- 
dence. In  an  action  for  serrlces  claimed  to  have  been  performed 
under  an  express  contract,  a  Judgment  allowing  one  of  the  items 
of  plaintiff's  claim  held  not  against  the  weight  of  evidence. 


G.  Dette^  Defendant  in  Error,  y.  Millie  Pope,  Plaintiff 

in  Error. 

Gen.  No.  30,247.    (Not  to  be  reported  in  f  nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBut,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  Judgment  here  with  find- 
ing of  facts.    Opinion  filed  March  11,  1915. 

Statement  of  the  Case. 

Action  by  G.  Dette  against  Millie  Pope  to  recover 
the  sum  of  $137.50  claimed  to  be  due  the  plaintiff  as 
commission  for  the  sale  of  certain  property  owned  by 
defendant.  From  a  judgment  for  plaintiff  for  $91.67, 
defendant  brings  error.  Plaintiff  also  assigns  cross- 
error  upon  the  action  of  the  court  in  entering  judg- 
ment for  but  $91.67  instead  of  the  full  amount  claimed, 
in  view  of  the  fact  that  there  was  no  dispute  as  to  the 
amount,  if  the  plaintiff  was  entitled  to  recover  at  all. 

Saltiel  &  RossEN,  for  plaintiff  in  error. 

Jones,  Keener  &  Posvic,  for  defendant  in  error; 
DeWitt  C.  Jones,  of  counsel. 

•8m  UUnois  Notes  DUest,  ToU.  XI  to  XV.  and  CamiiUUT6  Qnartorlr,  hum 
tople  and  Mctlon  nnmber. 
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Mb.  Justice  Scanlan  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Judgment,  §  205* — conformity  to  evidence  in  amount.  Wl^ere 
in  an  action  by  a  real  estate  broker  to  recover  commission  for  the 
sale  of  property  owned  by  defendant,  the  plaintiff  made  out  a  clear 
prima  facie  case,  and  the  amount  he  was  entitled  to  recover,  if  he 
was  entitled  to  recover  at  all,  was  not  disputed,  the  action  of  the 
court  in  entering  Judgment  for  less  than  that  amount  on  the 
strength  of  an  offer  which  plaintiff  had  made  to  settle  for  less  than 
the  amount  claimed,  which  offer  had  not  been  accepted  by  defend- 
ant, was  erroneous. 

2.  Appeal  and  ebbor,  $  1810* — when  judgment  entered  in  Appel- 
late Court,  Where  on  a  writ  of  error  by  defendant  from  a  judg- 
ment against  him  plaintiff's  cross-errors  complained  of  the  action  of 
the  court  in  entering  judgment  for  less  than  the  amount  which  the 
undisputed  evidence  showed  he  was  entitled  to  recover,  if  entitled 
to  recover  at  all,  the  Appellate  Court  on  finding  that  plaintiff  was 
entitled  to  recover  the  full  amount  claimed  will  enter  judgment 
for  the  proper  amount  without  remanding. 


Simon  Sleph  et  al.,  trading  as  Sleph,  Sandrowltz  & 
Goldblatty  Plaintiffs  In  Error,  v.  F.  Grossman  et 
al.^  trading  as  Grossman  Brothers,  Defendants  In 
Error. 

Gen.  No.  20,114.    (Not  to  be  reported  In  fnll.) 

EJrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
PaiNDiviLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remanded.  Opinion 
filed  March  12,  1915. 

•See  niinolfl  Notes  DlRett,  Vols.  XI  to  XV.  and  CumulatlTe  Quarterly,  same 
topic  and  section  number. 
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Statement  of  the  Case. 

Attachment  suit  instituted  in  the  Municipal  Court 
of  Chicago  by  Simon  Sleph,  Jacob  Sandrowitz  and  Abe 
Goldblatt,  copartners  trading  as  Sleph,  Sandrowitz  & 
Goldblatt,  against  F.  Grossman,  Joe  Grossman  and 
B.  Weinberg,  trading  as  Grossman  Brothers.  The 
aflBidavit  for  attachment  upon  which  the  writ  was  is- 
sued was  filed  on  the  27th  day  of  May,  1913,  the  ground 
for  attachment  being  nonresidence  of  the  defendants. 
On  the  same  day  plaintiffs  caused  to  be  served  as  gar- 
nishees the  Goodrich  Transportation  Company,  which 
filed  its  answer  on  June  7th,  stating  that  it  had  certain 
property  in  its  possession  belonging  to  the  defend- 
ants. Thereafter  steps  were  taken  to  obtain  service 
on  the  defendants  by  publication.  On  June  17th  de- 
fendants entered  a  special  appearance  by  their  attor- 
neys, solely  for  the  purpose  of  moving  to  quash  the  writ 
of  attachment,  which  motion,  however,  was  overruled ; 
and  on  the  same  day  leave  was  granted  plaintiffs 
to  file  an  amended  affidavit  of  attachment  instan- 
ter,  which  was  done  and  an  order  entered  upon  the 
defendants  to  file  an  affidavit  of  merits  within  ten  days. 
This  amended  affidavit  of  attachment  stated  that  the 
defendants  were  indebted  to  the  plaintiffs  in  the  sum 
of  $545.18,  being  an  overpayment  on  a  draft  drawn  by 
defendants  upon  the  plaintiffs;  and  attached  to  said 
affidavit,  and  made  a  part  thereof,  was  a  detailed  state- 
ment showing  how  this  amount  was  arrived  at. 

On  July  29th  defendants  filed  an  affidavit  of  merits 
and  claim  of  set-off.  This  affidavit  was  sworn  to  by 
Frank  Grossman,  a  member  of  the  defendant  firm. 
Therein  he  denied  that  the  defendants  were  in  any 
wise  indebted  to  the  plaintiffs,  and  furthermore  set 
forth  affirmatively  that  the  plaintiffs  had  promised 
to  pay  the  defendants  the  sum  of  $1,857.82,  and  that 
after  allowing  plaintiffs  credit  for  the  payment  made 
there  was  a  balance  still  due  of  $160.79.    By  leave  of 
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court,  this  affidavit  was  withdrawn  and  an  amended 
affidavit  of  merits  and  claim  of  set-off  was  filed,  which 
simply  went  into  greater  detail  regarding  the  trans- 
actions between  the  parties. 

To  this  amended  affidavit  of  counterclaim  and  set- 
off plaintiffs  were  ordered  to  file  an  affidavit  of  merits, 
which  they  did  on  August  22,  1913.  On  the  trial  of  the 
case  before  the  court  without  a  jury,  on  September 
24th,  evidence  was  introduced  by  the  plaintiffs  tending 
to  support  their  statement  of  claim.  At  the  conclusion 
of  plaintiffs'  case,  among  the  motions  made  by  the 
defendants  was  one  to  quash  the  attachment  on  the 
ground  that  the  plaintiffs'  testimony  showed  that  their 
claim  rested  in  unliquidated  damages  and  consequently 
could  not  be  made  the  basis  of  original  attachment 
proceedings ;  which  motion  was  overruled  by  the  court. 
Defendants  then  proceeded  to  put  in  evidence  in  denial 
of  plaintiffs'  claim  and  in  support  of  their  affidavit 
of  merits  and  claim  of  set-off. 

On  November  22nd  the  court,  after  having  had  the 
case  under  advisement  since  September  30th,  dismissed 
the  suit  for  want  of  jurisdiction  of  the  subject-matter 
at  plaintiffs'  costs,  ordered  the  garnishee  discharged, 
and  entered  judgment  against  the  plaintiffs  for  costs, 
from  which  judgment  plaintiffs  have  sued  out  this  writ 
of  error. 

Saltiel  &  RossEN,  for  plaintiffs  in  error. 

Cassoday,  Butler,  Lamb  &  Foster,  for  defendants 
in  error;  Ernest  0,  Best,  of  counsel. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  8* — when  action  commenced 
by  attachment  not  for  unliquidated  damages.    An  action  to  recover 

**Me  llliiiolH  NoteH  Dlxest,  Vols.  XI  to  XV,  una  Cnmaintlve  quarterly, 
topic  aiiU   hection  number, 
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an  alleged  overpayment  on  a  purchase  by  plaintiff  commenced  by 
attachment  is  Improperly  dismissed  by  the  Municipal  Court  as  being 
an  action  to  recover  unliquidated  damages,  where  the  matter  in 
dispute  was  not  the  value  of  material  purchased  by  plaintiff  from 
defendant  but  whether  it  was  of  the  character  described  in  the 
contract  between  the  parties,  the  basis  for  determining  the  value 
being  undisputed. 

2.  Municipal  Court  of  Chicago,  §  8* — when  action  commenced 
by  attachment  not  for  unliquidated  damages.  An  action  to  recover 
an  alleged  overpayment  on  a  purchase  by  plaintiff,  commenced  by 
attachment  in  the  Municipal  Court,  is  improperly  dismissed  as 
being  an  action  to  recover  unliquidated  damages,  where  the  ques- 
tion in  dispute  was  the  amount  of  material  shipped  to  plaintiff  by 
defendant  and  not  its  value. 

3.  Appearance,  §  8* — what  constitutes  general.  The  filing  of 
an  affidavit  of  merits  and  claim  of  set-off  constitutes  a  general 
appearance,  conferring  jurisdiction  over  the  parties. 

4.  Appeal  and  error,  §  551* — when  exceptions  unnecessary.  An 
adverse  ruling  under  Practice  Act,  sec.  81  (J.  &  A.  H  8618)  may  be 
reviewed  on  appeal  or  error  without  a  formal  exception. 

5.  Trial,  §  290* — when  propositions  of  law  unnecessary.  The 
purpose  subserved  by  propositions  of  law  is  to  determine  whether 
the  trial  Judge  entertains  correct  views  of  the  principles  of  law 
involved  in  the  proceeding,  and,  hence,  they  are  unnecessary  where 
the  ruling  of  the  court  itself  showed  the  principles  of  law  which 
the  court  applied  to  the  facts. 


Louis  J.  Blum  et  al.,  Defendants  in  Error,  y.  Joseph 
Brown  &  Company,  Plaintiff  in  Error. 

Oen.  No.  31,124.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Prindiville,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1915.     Affirmed.     Opinion  filed  March  15,  1915. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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Statement  of  the  Case. 

Motion  to  strike  from  the  record  an  alleged  state- 
ment of  facts  and  bill  of  exceptions  on  the  ground  that 
same  had  not  been  presented  in  time.  The  time  for 
the  presentation  of  the  statement  of  facts  expired 
January  1,  1915,  but  it  was  not  actually  presented  and 
certified  to  until  January  2,  1915. 

A.  L.  Weber,  for  plaintiff  in  error. 

Blum  &  Blum,  for  defendants  in  error. 

Mr.  PREsroiNG  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  $  951* — when  statement  of  facts  stricken, 
A  statement  of  facts  wlU  be  stricken  from  the  record  where  It 
appears  that  the  time  for  the  presentment  and  signing  of  same 
expired  January  1st  and  same  was  presented,  signed  and  sealed 
on  January  2nd. 

2.  Holidays, — when  New  Year's  Day  not  a  holiday.  The  fact 
that  New  Year's  Day  is  a  holiday  under  the  Negotiable  Instruments 
Act  does  not  excuse  failure  to  present  and  have  properly  authenti- 
cated a  statement  of  facts,  the  last  day  for  the  presentment  and 
signing  of  which  expired  on  that  day. 

3.  Costs,  §  67* — when  damages  not  allowed  for  writ  of  error 
sued  out  for  delay.  Where  the  statement  of  facts  Is  stricken  from 
the  record  as  not  signed  in  time,  damages  cannot  be  assessed,  since 
the  court  cannot  assume  that  the  writ  of  error  was  sued  out  for 
delay. 

•See  Ullnols  Notes  Dlseat,  Volt.  XI  to  XV,  and  Comuiative  Quarterly,  tame 
topic  and  lectlon  number. 
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Hanecy  v.  Cree  Publishing  Co.,  192  111.  App.  72. 


Elbridge  Hanecy,  Defendant  In  Errar,  v.  Cree  Pub- 
lishing Company,  Plaintiff  in  Error. 

Oen.  No.  19,405.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago';  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  March  23,  1915. 

Statement  of  the  Case. 

Action  on  account  stated  by  Elbridge  Hanecy,  plain- 
tiff, against  Cree  Publishing  Company,  defendant. 

To  reverse  a  judgment  for  plaintiff  for  one  thousand 
dollars,  defendant  prosecutes  this  writ  of  error. 

Bryan,  MoCormick  &  Wilber,  for  plaintiff  in  error; 
H.  H.  MoCormick,  of  counsel. 

William  A.  Rogan,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  erbob,  $  906* — when  report  of  evidence  not  re- 
ceived <u  part  of  record.  Where  on  an  appeal  from  the  Municipal 
Court  of  Chicago  the  record  is  in  two  parts,  one  certified  to  as  the 
transcript  of  the  record  and  the  other  certified  to  on  a  later  date 
as  an  additional  record,  the  latter  being  in  loose  form  and  contain- 
ing two  documents,  one  certified  to  by  the  trial  judge  as  "addi- 
tional report  of  proceedings  subsequent  to  the  entry  of  Judgment" 
and  the  other  certified  to  by  him  as  a  correct  stenographic  report 
of  the  evidence  introduced  and  proceedings  in  the  cause,  which 
purports  to  have  been  presented,  signed  and  sealed  two  days  after 
the  additional  record  was  certified  to  by  the  clerk  of  the  court, 
but  there  is  nothing  to  indicate  that'  such  stenographic  report 
became  a  part  of  the  record  below  or  that  it  was  an  actual  part 

*See  Illinois  Notes  Dlirest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  numt>er. 
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of  the  additional  transcript  when  the  latter  was  certified  to  by 
the  clerk,  a  motion  to  strike  such  stenographic  report  from  the 
record  will  be  granted. 

2.  Appeal  and  erbob,  $  1751  ♦ — tohen  judgment  afHrmed  'because 
of  insullicient  record.  On  a  writ  of  error,  where  the  errors  relied 
upon  by  plaintiff  in  error  are  predicated  on  proceedings  of  which 
no  record  is  duly  preserved  and  no  error  appears  on  the  face  of 
the  record,  the  judgment  will  be  affirmed. 


Joseph   Podlesak,   Appellee,   t.   Royal   Neighbors   of 
America,  Appellant. 

Gen.  No.  19,876.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smiley,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  with  finding  of  fact  Opinion 
filed  March  23,  1915.    Rehearing  denied  April  8,  1915. 

Statement  of  the  €ase. 

Action  by  Joseph  Podlesak,  plaintiff,  against  Royal 
Neighbors  of  America,  a  corporation,  defendant,  on 
a  benefit  certificate  issued  by  defendant  to  the  wife  of 
plaintiff. 

Defendant  contended  that  the  insured  was  guilty 
of  material  misrepresentation  in  her  answers  to  ques- 
tions in  her  application  wherein  she  stated  that  she 
had  not  consulted  a  physician  for  personal  ailments 
within  seven  years  and  had  not  had  pneumonia.  To 
support  its  contention  defendant  introduced  evidence 
showing  that  the  insured  had  pneumonia  four  months 
before  the  date  of  the  application  and  was  treated  for 
it  by  a  physician.  The  evidence  also  showed  that  she 
died  of  pulmonary  tuberculosis.  From  a  judgment  for 
plaintiff  for  one  thousand  dollars,  defendant  appeals. 

•See  lUlnoU  Notes  Disest,  Volt.  XI  to  XV,  And  Cumulative  Quarterly, 
topic  fMid  lectlon  number. 
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U.  A.  ScREBCHJFiELD  and  A.  W.  Fulton,  for  appel- 
lant. 

Jones,  Kerner  &  Posvic,  for  appellee;  DeWitt  C. 
Jones,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Insurance,  $  753* — when  false  answer  in  application  a  fnaterial 
misrepresentation.  Where  an  applicant  for  Insurance  states  In  her 
application,  In  answering  a  question  therein,  that  she  had  not  con- 
sulted a  physician  within  the  preceding  seven  years  and  had  never 
had  pneumonia,  while  the  evidence  shows  that  four  months  before 
the  date  of  the  application  a  physician  had  treated  her  for  pneu- 
monia and  that  she  had  pneumonia,  such  false  answers  are  material 
misrepresentations  which  render  the  policy  void. 


Abbie  B.  Newcomb,  Appellee,  y.  Chicago  €ity  Railway 
Company,  Appellant. 

Gen.  No.  19,967. 

1.  Instructions,  §  89* — when  instruction  as  to  preponderance 
of  evidence  erroneous.  In  an  action  for  breach  of  contract,  where 
the  number  of  witnesses  is  uneven,  it  is  prejudicial  error  to  in- 
struct the  jury  that  "the  evidence  of  the  smaller  number  cannot 
be  taken  by  the  jury  In  preference  to  that  of  a  larger  number 
unless  the  jury  can  say  under  their  oaths  that  it  Is  more  reasonable, 
more  truthful,  more  disinterested  and  more  creditable,"  even  though 
they  are  told  elsewhere  in  the  instruction  that  they  should  con- 
sider the  element  of  numbers  with  other  elements  enumerated 
therein. 

2.  Evidence,  $  444* — when  improper  to  tase  opinion  upon  sulh 
jective  conditions.     The  admission  of  opinion  evidence  of  experts 

*Se«  UllnoU  Notes  DIjrest,  YoU*  XI  t«  XY,  fuid  Cnmulative  Qaarterly,  same 
topic  and  Mctlon  nomber. 
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which   is  based   upon   subjective   and   not  objective   conditions   is 
prejudicial  error. 

3.  Damages,  §  250* — when  error  not  cured  hy  remittitur.  Prej- 
udicial error  in  admitting  expert  testimony  as  to  an  element  of 
damage  upon  which  great,  stress  was  laid  is  not  cured  by  a  remit- 
titur of  three  thousand  dollars  from  a  verdict  for  ten  thousand 
dollars. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
Z.  Uhlir,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
March  23,  1915. 

Charles  LeRoy  Brown,  for  appellant;  Leonard  A. 
Busby,  of  counsel. 

At.den,  Latham  &  Young,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

The  judgment  appealed  from  herein  rests  npon  a 
claim  of  breach  of  contract  implied  from  the  relation- 
ship of  passenger  and  common  carrier  that  existed 
between  plaintiff  and  the  defendant  Company.  The 
verdict  was  for  $10,000,  and  after  remittitur  of  $3,000 
judgment  for  $7,000  was  entered  for  plaintiff. 

Plaintiff  contended  that  while  she  was  attempting 
to  alight  from  the  car  on  which  she  was  a  passenger, 
it  suddenly  started  causing  her  to  fall  and  be  injured. 
Defendant  contended  that  she  stepped  off  the  car  while 
it  was  in  motion.  Both  the  manner  of  the  accident 
and  the  extent  of  her  resultant  injuries  were  sharply 
controverted.  On  both  issues  defendant  had  the  lesser 
number  of  witnesses,  and  complains  that  the  jury  were 
erroneously  instructed  as  to  the  weight  to  be  given 
their  testimony. 

The  instructions  were  oral  and  that  part  relating 
to  the  preponderance  of  evidence  was  as  follows: 

•S«e  nUnols  Notes  DlKe«t,  Vols.  XI  to  XV,  and  Cumulative  Qnarterlj,  eame 
topic  and  section  number. 
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*'The  court  instructs  the  jury  that  the  preponder- 
ance of  the  evidence  in  the  case  is  not  alone  determined 
by  the  number  of  witnesses  testifying  to  a  particular 
fact  or  set  of  facts,  but  the  element  of  numbers  should 
be  considered  with  all  the  other  elements  hereinafter 
stated;  for  it  is  in  the  judgment  of  the  jury  what  a 
particular  element  is  worth,  and  the  evidence  of  the 
smaller  number  cannot  be  taken  by  the  jury  in  pref- 
erence to  that  of  a  larger  number  unless  the  jury  cam, 
say  v/nder  their  oaths  that  it  is  more  reasonable,  more 
truthful,  more  disinterested  and  more  creditable 
(credible). 

**The  court  further  instructs  the  jury  in  determin- 
ing upon  such  preponderance  of  the  evidence  it  should 
take  into  consideration  the  opportunities  the  several 
witnesses  had  of  seeing  and  knowing  the  facts  about 
which  they  testified,  their  conduct  and  demeanor  while 
testifying,  their  interest  or  lack  of  interest,  if  any, 
in  the  result  of  the  suit,  the  probability  or  improbabil- 
ity of  the  truth  of  their  several  statements,  and,  in  fact, 
all  the  other  evidence,  facts  and  circumstances  proved 
on  the  trial,  and  from  all  these  circumstances  deter- 
mine on  which  side  is  the  weight  or  preponderance 
of  the  evidence." 

The  error  assigned  is  to  the  italicised  part  of  the 
instruction.  In  support  of  it  appellee  cites  Gage  v. 
Eddy,  179  HI.  492,  where  an  instruction  containing 
the  same  language  was  held  not  to  be  misleading.  In 
so  holding,  however,  the  court  specifically  referred  to 
the  fact  that  the  complaining  party  had  the  greater 
number  of  witnesses.  Here  the  situation  was  reversed, 
and  it  is  manifest  that  the  instruction  could  be  preju- 
dicial only  to  the  party  having  the  lesser  number  of 
witnesses.  It  must,  therefore,  be  considered  with  ref- 
erence to  that  situation  to  which  the  Gage  decision 
cannot  be  held  to  apply;  for  it  does  not  reasonably 
follow  that  because  in  one  case  an  instruction  has  no 
tendency  to  mislead  the  jury  or  injure  the  complaining 
party,  it  will  not  have  such  effect  when  applied  to 
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another  situation  or  an  entirely  different  state  of 
facts. 

In  the  present  case,  we  think,  giving  the  italicised 
part  of  the  instruction  constituted  prejudicial  error. 
Without  it  the  instruction  was  in  the  approved  form 
on  the  subject  of  preponderance  of  evidence,  telling 
the  jury  the  various  elements  they  may  consider  in 
determining  where  it  lies,  including  that  of  the  number 
of  witnesses  testifying  to  a  particular  fact  of  set  of 
facts,  and  that  that  element  could  not  be  considered 
alone.  But  the  italicised  part  is  inconsistent  there- 
with. It  tells  the  jury,  in  effect,  that  applying  a  cer- 
tain test  they  may  after  all  decide  the  case  on  that 
element  alone.  The  test  is  that  they  cannot  take  the 
testimony  of  the  smaller  number  unless  it  possesses 
all  of  four  characteristics;  in  other  words,  if  any  of 
the  four  is  lacking,  then  the  jury  must  find  according 
to  the  greater  number  of  witnesses,  for  the  instruction 
tells  them,  in  effect,  that  in  such  a  case  they  cannot  take 
the  testimony  of  the  smaller  number. 

In  this  form  the  instruction  violates  several  funda- 
mental principles.  It  invades  the  province  of  the  jury. 
It  conflicts  with  the  doctrine  of  the  burden  of  proof. 
It  practically  directs  a  verdict  upon  incomplete  ele- 
ments of  the  case,  and  it  requires  the  application  of 
an  incorrect  test. 

As  to  said  test,  it  is  not  true  that  before  a  jury  can 
accept  the  testimony  of  the  smaller  number  of  witnes- 
ses they  must  find  it  is  the  more  ** disinterested.'*  Ap- 
plying that  test,  the  jury  may  have  concluded  that 
because  one  of  the  defendant's  witnesses  to  the  acci- 
dent was  its  conductor,  and  another,  called  as  an  ex- 
pert on  the  question  of  injuries,  had  testified  for  it 
off  and  on  in  that  capacity  for  nearly  twenty  years, 
it  could  not  find  their  testimony  was  the  more  '*  dis- 
interested," and,  therefore,  could  not  decide  for  de- 
fendant on  either  pf  the  main  issues  on  which  they 
testified.     It  frequently  happens  that  interested  wit- 
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nesses  had  a  better  opportunity  to  know  the  facts 
about  which  they  testified;  that  as  to  physical  facts 
they  were  in  a  better  position  to  hear  or  see,  and  for 
determining  a  scientific  fact  they  had  superior  edu- 
cation, greater  intelligence  and  larger  experience. 
But  under  the  test  furnished  in  this  instruction,  even 
though  their  testimony  appeared  more  reasonable, 
truthful  and  credible  than  that  of  a  greater  number 
testifying  differently,  yet  the  jury  could  not  accept 
it  in  preference  to  the  latter  unless  they  could"  also 
say  it  was  more  **  disinterested.  *' 

Nor  is  this  objection  cured  by  the  fact  that  else- 
where in  the  instruction  the  jury  were  told  they  should 
consider  the  element  of  numbers  with  other  elements 
enumerated  therein.  The  italicised  part  of  the  in- 
struction is  so  phrased  that  they  may  decide  the  case 
upon  that  alone. 

Besides,  in  its  peremptory  form,  it  encroaches  on 
the  province  of  the  jury  to  determine  for  themselves 
the  weight  that  should  be  given  to  the  testimony,  a 
^privilege  the  court  should  not  interfere  with  {Chicago 
S  A.  R.  Co.  V.  Robinson,  106  111.  142),  and  with  respect 
to  which  no  artificial  rule  can  be  laid  down,  Cleven- 
ger  v,  Curry,  81  111.  432.  We  think  it  was  calculated 
to  impress  the  jury  with  the  idea  that  in  this  case  the 
element  of  numbers  was  of  superior  and  controlling 
importance. 

But  it  also  conflicts  with  the  rule  as  to  the  burden 
of  proof.  The  jury  were  properly  told  that  if  the 
weight  of  the  evidence  was  evefily  balanced  between 
plaintiff  and  defendant  on  the  material  issues,  plain- 
tiff could  not  recover  and  the  jury  should  find  for 
defendant.  But  that  part  of  the  instruction  under 
consideration  told  the  jury  that  they  could  not  find 
for  defendant  unless  they  found  the  testimony  of  its 
witnesses  was  more  truthful,  more  credible,  etc.,  than 
that  of  plaintiff  *8,  whereas,  if  their  testimony  was  of 
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equal  weight,  defendant,  under  the  rule  of  the  burden 
of  proof,  was  entitled  to  the  verdict. 

But  this  was  not  the  only  prejudicial  error  in  the 
case.  Two  physicians,  called  as  experts  by  plaintiff 
on  the  question  of  damages,  were  permitted  to  express 
opinions  manifestly  based  upon  subjective  conditions. 
One  of  the  alleged  injuries  from  the  accident  was  its 
effect  upon  plaintiff's  mind,  particularly  her  power 
of  memory.  One  of  said  experts  testified  that  from 
his  examination  he  found  **  there  was  a  lack  of  mental 
and  physical  confidence,  a  lack  of  memory."  But  it 
is  evident  that  he  based  such  conclusion  on  plaintiff's 
conversation.  Testifying  he  said:  **The  woman  in 
her  conversation  showed,"  and  was  interrupted  by 
objection  from  defendant's  counsel  on  the  ground  that 
she  could  control  her  conversation.  Plaintiff's  counsel 
then  suggested  a  rule  of  guidance  in  such  a  matter  in 
the  following  language:  ** Supposing  a  person  is  tell- 
ing the  truth  in  their  conversation,  that  is  an  objective 
symptom.  Doctor,  you  are  to  limit  this  entirely  to 
objectiye  symptoms."  The  court  evidently  adopting 
this  suggestion  as  a  correct  criterion,  overruled  the 
objection,  and  thereupon  the  doctor  answered  as  above. 

The  other  physician,  while  testifying  as  to  her  condi- 
tion found  by  his  examination,  was,  over  defendant's 
objection,  permitted  to  say:  *' While  in  conversation 
with  Mrs.  Newcomb,  it  was  evident  that  she  had  not 
regained  her  normal  condition  as  I  previously  knew 
her."  He  was  then  asked  to  state  her  mental  condi- 
tion at  that  time  and  said  that,  compared  with  the 
normal  individual,  he  would  say  that  she  was  *' twenty- 
five  per  cent,  minus."  The  motion  to  strike  out  this 
answer  was  overruled. 

It  is  apparent  that  the  examination  relied  upon  by 
each  physician  was  made  with  a  Yievf  to  testifying  as 
an  expert,  and  it  is  settled  law  that  an  expert  witness 
called  under  such  circumstances  must  base  his  opinion 
upon  objective  and  not  subjective  conditions,  and  that 
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self-serving  statements  made  by  the  injured  party 
at  such  a  time  are  incompetent.  Greinke  v.  Chicago 
City  Ry.  Co.,  234  111.  564;  Shaughnessy  v.  Holt,  236 
HI.  485.  What  statements  she  made  in  snch  conver- 
sations were  not  given  to  the  jury,  but  they  might  just 
as  well  have  been  if  the  experts  were  permitted  to 
draw  their  inferences  therefrom.  One's  conversation 
is  usually  under  his  control,  and  it  was  in  the  power 
of  appellee  to  make  statements  from  which  alone  the 
physicians  might  draw  such  inference.  We  think  this 
evidence  is  not  only  inadmissible  but  prejudicial,  for 
as  said  in  the  Shaughnessy  case,  supra:  ** Appellee 
was  allowed  to  enhance  her  damages  by  proof  of  her 
own  incompetent,  self-serving  statements,  to  what  ex- 
tent it  is  impossible  to  judge.''  On  the  question  of 
damages  much  stress  was  laid  upon  appellee's  mental 
condition.  The  verdict  was  so  large  that  her  counsel 
found  it  advisable  to  enter  a  remittitur,  but,  in  view 
of  the  stress  laid  in  the  case  upon  this  one  element  of 
damages  and  the  importance  the  jury  might  give  to 
the  testimony  of  experts  on  the  subject,  we  are  not 
prepared  to  say  that  the  remittitur  cured  the  error. 
Lyons  v.  Chicago  City  Ry.  Co.,  258  111.  75. 

Other  errors  are  assigned  and  argued,  but  we  need 
not  consider  them  as  they  are  not  likely  to  arise  in 
another  trial.  Upon  those  considered,  we  think  the 
judgment  should  be  reversed  and  the  cause  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error^  y.  Christian  H.  Schaeffer^  PlaintifF  in  Error. 

Oen.  No.  20,035.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  March  23,  1915. 
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Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Illinois, 
plaintiff,  against  Christian  H.  Schaeffer,  defendant, 
charging  him  with  living  in  adultery  with  one  May 
Armstrong. 

To  reverse  a  judgment  of  conviction  defendant  pros- 
ecutes this  writ  of  error. 

A.  L.  Williams,  for  plaintiff  in  error;  George  H. 
SuGRUE,  of  counsel. 

Maclay  Hoyne  and  Edward  E.  Wilson,  for  defend- 
ant in  error;  Malcolm  B.  Sterrett,  of  counsel. 

Mr.  PfiEsmiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Adultebt,  $  4* — when  information  sufficient.  It  Is  not  neces- 
sary that  an  information  charging  adultery  charge  that  the  parties 
were  not  married  to  one  another. 

2.  Adultery,  §  5* — when  evidence  sufficient.  On  an  information 
for  adultery,  where  the  evidence  shows  that  each  of  the  parties 
was  married  and  knew  the  other  was;  that  defendant  was  living 
separate  and  apart  from  his  wife,  and  the  woman  from  her  hus- 
band; that  defendant  had  rented  rooms  in  different  parts  of  Chi- 
cago at  different  times  and  occupied  them  with  her  and  that  in 
some  of  the  places  she  took  his  name;  that  in  one  of  the  places 
there  was  only  one  bed;  that  both  of  them  were  seen  in  the  room 
in  their  night  clothes;  that  the  place  in  which  they  lived  when 
the  information  was  filed  and  during  the  trial  was  rented  in  their 
joint  names  and  was  occupied  by  both  of  them,  it  is  sufficient  to 
warrant  a  conviction  of  adultery,  even  though  they  deny  illicit 
relationship  and  that  they  occupied  the  same  room. 


•S«e  nilnoU  Notes  DlKest,  Vols.  XI  to  XV,  and  CumnlatWe  Quarterly,  eame 
topie  and  section  nmnber. 


Vol   CLXXXXII  6 


82  Appellate  Courts  of  Illinois. 

The  People  v.  Armstrong,  192  111.  App.  82. 


The  People  of  the  State  of  Illinois,  Defendant  In 
Error,  v.  May  Armstrong,  Plaintiff  in  Error. 

Gen.  No.  30,039.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jacob  H. 
Hopkins,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term*  1914.  Reversed  and  remanded.  Opinion  filed 
March  23,  1915. 

Statement  of  the  Case. 

Information  by  the  People  of  the  State  of  Ulinoia 
charging  May  Armstrong  with  living  with  one  Chris- 
tian H.  Schaeffer  in  an  open  state  of  fornication. 

To  reverse  a  judgment  of  conviction  defendant  pros- 
ecutes this  writ  of  error. 

A.  L.  Williams,  for  plaintiff  in  error;  George  H. 
SuGBUE,  of  counsel. 

Maolay  Hoynb  and  Edward  E.  Wilson,  for  defend- 
ant in  error;  Malcolm  B.  Stebrett,  of  counsel. 

Mb.  PBEsmiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

FoBNicATioN,  $  1* — When  evidence  insufficient.  On  an  information 
charging  fornication  and  alleging  defendant  to  he  unmarried  where 
the  evidence  shows  that  defendant  was  married,  a  Judgment  of 
conviction  will  he  reversed. 

•S«e  IllinoU  Notes  Digest,  Vols.  XI  to  XY,  and  CumnlatiTO  QoArterljr,  muho 
topic  and  section  number. 
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William  J.  Bligh,  Defendant  in  Error,  v.  The  People's 
Packing  Company,  Plaintiff  in  Error. 

Oen.  No.  20,119.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Harby  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  March  23,  1915. 


Statement  of  the  Case. 

Action  by  William  J.  Bligh,  plaintiff,  against  The 
People's  Packing  Company,  a  corporation,  defendant, 
to  recover  a  balance  of  salary  as  secretary  of  de- 
fendant. 

The  evidence  showed  that  plaintiff  had  been  voted 
by  the  stockholders  a  salary  of  $50  a  week  by  a  resolu- 
tion which  did  not  specify  his  duties  and  had  not  been 
rescinded.  It  also  appeared  that  plaintiff  performed 
extra  services  for  defendant,  which  was  engaged  in 
packing  hogs,  in  buying  hogs  for  it. 

From  July  until  December,  1912,  defendant  tem- 
porarily suspended  active  operations  and  plaintiff 
performed  no  extra  services. 

To  reverse  a  judgment  for  plaintiff  for  $348.68,  de- 
fendant prosecutes  this  writ  of  error. 

Shepakd,  McCobmick,  Thomason  &  Patterson,  for 
plaintiff  in  error ;  Mellen  C.  Mabtin,  of  counsel. 

Walter  T.  Stanton,  for  defendant  in  error;  Frank 
J.  Cobb  and  F.  Philip  Young,  of  counsel. 

Mb.  Pbesiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 
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A.  L.  Berry  Coal  Co.  v.  Harder,  192  III  App.  84. 

Abstract  of  the  Deeislon. 

1.  Corporations,  §  284* — when  officer's  aalcery  not  suspended. 
Where  the  records  of  a  corporation  show  that  its  secretary's  salary 
was  voted  him  as  an  officer  of  the  corporation  and  not  for  the  per- 
formance of  extra  services  outside  of  the  regular  duties  of  his 
office,  the  fact  that  the  corporation  temporarily  suspends  active 
operation  and  thus  dispenses  with  the  necessity  of  the  extra  serv- 
ices which  he  had  heen  performing  does  not  afPect  his  right  to  the 
salary. 

2.  Corporations,  §  296* — when  evidence  insufficient  to  show 
agreement  hy  officer  to  waive  salary.  In  an  action  to  recover  com- 
pensation as  secretary  of  a  corporation,  where  defendant  claims 
that  plaintift  agreed  to  suspend  his  salary  during  a  period  in  which 
the  corporation  was  not  in  active  operation,  where  the  only  evi- 
dence directly  bearing  on  the  subject  is  that  a  conversation  was 
had  between  plaintift  and  defendant's  president,  the  latter  testi- 
fying that  it  was  to  the  effect  that  salaries  were  to  cease  until 
operations  were  resumed,  while  the  former  claims  that  it  was  that 
salaries  were  to  be  credited  but  not  paid  until  operations  were 
resumed,  and  the  plaintifT's  contention  is  corroborated  by  the  fact 
that  he  was  credited  with  his  salary  on.  the  corporation's  books 
with  the  knowledge  of  the  president  who  gave  no  orders  to  the 
contrary,  it  is  sufficient  to  support  a  Judgment  for  plaintiff. 


A.  L.  Berry  Coal  Company,  Defendant  in  Error^  y.  B. 
B.  Harder,  Plaintiff  in  Error. 

Oen.  No.  30,248.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Api)ellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  23,  1915. 

Statement  of  the  Case. 

Action  by  A.  L.  Berry  Coal  Company,  a  corporation, 
plaintiff,  against  R.  B.  Harder,  defendant,  on  a  promis- 
sory note  made  by  defendant  payable  to  the  order  of 

*See  Illinois  Notes  Dlffest.  Vols.  XI  to  XV,  and  CumulatlT*  Qoartorlv. 
topic  and  section  numt>«r. 
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A.  L.  Berry.  The  note  had  been  negotiated  by  the 
payee,  thereafter  was  renegotiated  to  him,  whereupon 
he  erased  the  intervening  indorsements  and  negoti- 
ated it  to  plaintiff. 

To  reverse  a  judgment  for  plaintiff,  defendant  pros- 
ecutes this  writ  of  error. 

Edward  E.  Habtigan,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Pbbsiding  Justice  Babkes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  aitd  notes,  S  322* — when  fayee  may  er<ue  indorsements 
and  renegotiate  note.  Where  a  note  which  has  been  negotiated  by 
the  payee  is  negotiated  back  to  him,  he  may  erase  the  intervening 
indorsements  and  renegotiate  the  note,  and  it  is  no  defense,  in  an 
action  against  the  maker,  that  one  of  the  intervening  indorsees 
was  a  foreign  corporation  not  licensed  to  do  business  in  the  State. 

2.  Bills  and  notes,  §  443* — when  evidence  insufficient  to  show 
want  of  consideration^  etc.  Evidence  examined  and  held  insuffl* 
cient  to  establish  want  of  legal  title,  want  of  consideration  and 
fraudulent  organization  of  plaintiff. 


Arthur  W.  Meyer  and  Samuel  S.  Hess,  trading  as 
Meyer,  Hess  &  Company,  Defendants  in  Error,  v. 
Wakem  &  McLaughlin,  Inc.,  Plaintiff  in  Error. 

Gen.  No.  20,317.    (Not  to  be  reported  in  full.) 

Brror  to  the  Municipal  Court  of  Chicago;   the  Hon.  Joseph  S. 

LaBut,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1914.  Reversed  with  finding  of  fact.    Opinion 
filed  March  23,  1915. 

•See  Illinoto  Note0  Digest,  Vole.  XI  to  XV,  aod  Cttmulatlve  Quarterly,  same 
topic  and  aection  nnmber. 
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City  of  Chicago  v.  Betti,  192  111.  App.  87. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago,  plaintiff,  against 
Joseph  Betti,  defendant,  to  recover  a  penalty  for  the 
violation  of  a  city  ordinance  prohibiting  the  sale  of  to- 
bacco to  minors. 

To  reverse  a  judgment  for  plaintiff,  defendant  sues 
out  this  writ  of  error. 

Caiboli  Gigliotti,  for  plaintiff  in  error. 

John  W.  Beckwith  and  Albert  J.  W.  Appell,  for 
defendant  in  error;  Ulysses  S.  Schwartz,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Beclslou. 

1.  Municipal  Coubt  of  Chicago,  §  26* — when  record  on  writ  of 
error  insufficient.  "Statement  of  facts"  examined  and  held  insuffi- 
cient. 

2.  Municipal  Court  of  Chicago,  §  26* — when  abstract  of  evi- 
dence necessary  on  writ  of  error.  On  a  writ  of  error  to  the  Muni- 
cipal Court  of  Chicago,  the  evidence  sought  to  be  preserved  should 
be  abstracted. 

3.  Appeal  and  ebbob,  §  365* — when  point  not  raised  helow  not 
reviewed.  On  a  writ  of  error,  a  question  as  to  the  passage  of  an 
ordinance  not  raised  below  will  not  be  reviewed. 

4.  Evidence,  §  224* — when  witness*  testimony  as  to  his  age  not 
hearsay.  The  testimony  of  a  witness  as  to  his  age  is  not  incompe- 
tent as  hearsay. 

5.  Cbiminal  law,  §  160* — when  production  of  evidence  not  re- 
quired. On  a  suit  for  a  penalty  for  selling  tobacco  to  minors,  the 
production  of  the  tobacco  sold  is  not  required. 

*8ee  niinolB  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  aad  sx^tioa  anmber. 
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Consumers    Market    House    Company,    Befendant    In 
Error,  v.  L.  Walter  Powers,  Plaintiff  in  Error. 

Gen.  No.  20,448.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Oscab  M. 
ToRBisoN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  March  23,  1915. 

Statement  of  the  Case. 

Action  by  Consumers  Market  House  Company, 
plaintiff,  against  L.  Walter  Powers,  defendant,  for 
rent. 

Defendant  sublet  certain  premises  from  plaintiff 
under  a  sublease  providing  that  he  should  occupy  the 
premises  **for  a  bakery  store  for  the  sale  of  bakery 
goods  only  and  for  no  other  purpose  whatever."  De- 
fendant's lease  also  provided  that  if  he  abandoned  or 
vacated  the  premises  they  should  be  relet  by  plaintiff 
**for  such  rent  and  upon  such  terms"  as  it  should  see 
fit. 

The  premises  were  abandoned  by  defendant,  but  be- 
fore any  further  rent  accrued  he  tendered  plaintiff  a 
tenant  who  offered  to  lease  the  premises  as  an  office 
for  a  cleaning  and  dyeing  establishment,  but  plaintiff 
refused  to  accept  him. 

To  reverse  a  judgment  for  plaintiff,  defendant  pros- 
ecutes this  writ  of  error. 

Everett  &  McGonigle,  for  plaintiff  in  error;  John 
C.  Everett,  of  counsel. 

SiLBBR,  Isaacs,  Silber  &  Woley,  for  defendant  in 
error ;  Frederick  D.  Silber,  of  counsel. 

Mr.  PREsroiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 
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Grossfeld  &  Roe  Co.  v.  Zuckerman,  192  111.  App.  90. 

Abstract  of  the  Becision. 

1.  Landlobd  and  tenant,  §  310* — when  reletting  of  premises  on 
vacation  not  required.  Where  a  sublessee  vacates  the  premises  and 
abandons  his  lease,  the  sublessor  is  not  required  to  relet  the  prem- 
ises to  another  person  procured  W  the  tenant,  where  such  other 
person  desires  to  use  the  premises  for  a  different  purpose  from  that 
to  which  the  sublease  restricted  the  use  of  the  premises. 

2.  Landlobd  and  tenant,  §  3 10* — when  tender  of  new  tenant  hy 
tenant  abandoning  sublease  not  a  defense  to  action  for  rent.  The 
fact  that  a  sublessee  vacating  the  premises  and  abandoning  his 
lease  tenders  a  new  tenant  is  no  defense  to  an  action  for  rent, 
where  the  business  which  the  new  tenant  desires  to  conduct  is  not 
permitted  by  the  terms  of  the  lease. 

3.  Landlord  and  tenant,  §  81* — who  bound  by  restrictive  cov- 
enants, A  covenant  in  a  lease  restricting  the  use  of  the  premises 
for  certain  specified  purposes,  is  binding  upon  the  lessees  and 
subtenants. 


Grossfeld  &  Boe  Company,  Befendant  in  Error,  t. 
Emanuel  Zuekerman,  Plaintiff  In  Error. 

Gen.  No.  19,756.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  David  Sitllt- 
VAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1913.  Affirmed.  Opinion  filed  March  23,  1915.  Re- 
hearing denied  April  8,  1915. 


Statement  of  the  Case. 

Action  commenced  August  8,  1911,  by  Grossfeld  & 
Koe  Company,  a  corporation,  plaintiff,  against  Eman- 
uel Zuckerman,  defendant,  for  money  due  upon  an  in- 
strument in  writing. 

The  instrument  is  in  part  as  follows : 

*See  IlllnolH  Notes  Digest,  Vols.  XI  to  XV,  and  CamnlatlTo  Qoarterlyp  Mune 
topic  and  loctlon  number. 
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**  Chicago,  March  14, 1903. 
The  Grossfeld  &  Eoe  Co., 

Chicago. 
Gentlemen : 

I  hereby  confess  that  I  have  in  the  past  several 
months  made  collections  from  various  customers  that 
I  have  not  turned  over.  I  will,  to  the  best  of  my  knowl- 
edge, give  you  below  the  names  and  amounts  of  the 
various  people  that  I  have  collected  from,  asking  your 
kind  indulgence  in  giving  me  one  more  chance  to  make 
a  man  of  myself  and  again  gain  your  valued  confi- 
dence. /  mil  try  my  utmost  to  repay  and  be  a  valuable 
man  to  your  house  if  given  this  one  chance. 

Again  begging  you  for  your  kind  indulgence,  I  re- 
main, 

Sincerely  yours, 

Emanuel  Zuckerman." 

Below  the  signature  are  given  the  names  of  twenty- 
nine  persons  and  opposite  each  name  there  is  written 
certain  figures,  and  underneath  the  column  of  figures 
is  written  the  total  sum,  **  $1,689.60,"  and  underneath 
this  total  sum  is  again  ^*  Emanuel  Zuckerman."  It  is 
further  alleged  in  the  statement  of  claim  in  which  the 
instrument  is  set  out  that  ^*said  writing  was  given  to 
evidence  an  indebtedness  created  by  the  false  embez- 
zlement, misappropriation  and  defalcation  of  the  said 
Zuckerman  while  acting  in  a  fiduciary  capacity,  to- 
wit :  as  agent  and  collector  in  the  employ  of  the  plain- 
tiflf.'^ 

In  a  second  count  plaintiff  claimed  an  additional 
sum  of  $316.09. 

On  August  28,  1911,  on  motion  of  defendant,  the 
court  ordered  that  the  plaintiff  file  an  amended  state- 
ment of  claim  within  ten  days,  and  that  defendant  file 
an  affidavit  of  merits  within  ten  days  thereafter.  On 
September  13,  1911,  plaintiff  moved  that  this  order  be 
vacated  and  set  aside,  and  the  court  ordered  that  said 
motion  be  entered,  to  be  taken  up  on  notice.  On  Jan- 
uary 13,  1912,  the  court  overruled  plaintiff's  motion, 


92  Appellate  Coubts  op  Illinois. 

GroBsfeld  ft  Roe  Co.  y.  Zuckennan,  192  111.  App.  90. 

but  ordered  that  ''leave  be  given  to  plaintiflf  to  file 
an  amended  second  count  to  statement  of  claim  within 
thirty  days,''  and  that  defendant  file  an  aflSdavit  of 
merits  thereto  within  thirty  days  thereafter.  Plain- 
tiff never  filed  an  amended  second  count,  nor  made 
any  attempt  at  the  trial  to  sustain  by  proof  its  said 
additional  claim  of  $316.09.  Before  the  time  had  ex- 
pired for  plaintiflf  to  file  said  amended  second  count, 
defendant  filed  an  affidavit  of  merits,  in  which  he  al-' 
leged:  (1)  That  plaintiff's  cause  of  action  as  stated 
in  its  statement  of  claim  did  not  accrue  to  the  plain- 
tiflf within  five  years  before  the  commencement  of  the 
action;  and  (2)  that  ''when  the  paper,  a  copy  of  which 
is  set  out  in  the  plaintiff's  statement  of  claim,  was 
signed,"  he  was  in  plaintiff's  office  and  was  falsely 
charged  by  representatives  of  plaintiflf  with  having 
embezzled  money  from  plaintiff  and  threatened  with 
arrest  unless  he  signed  the  paper;  that  he  was  there 
promised  by  plaintiff's  representatives  that  upon  an 
accounting  being  had  he  would  be  credited  with  cer- 
tain commissions,  to  which  he  was  entitled,  but  that 
no  accounting  was  ever  had,  and  that  "at  the  time  of 
the  signing  of  the  said  paper"  he  was  in  fact  not  in- 
debted to  plaintiff  in  any  sum  whatsoever. 

On  February  5,  1913,  defendant  filed  an  amended 
affidavit  of  merits  in  which  he  made  the  same  allega- 
tions as  in  his  original  affidavit  of  merits,  and  further 
alleged,  by  way  of  set-off  to  plaintiff's  claim,  that  there 
was  due  him  from  plaintiff,  a  balance  for  commissions 
earned  by  him  from  May  1,  1901,  to  March  14,  1903, 
and  that  from  March  14,  1903,  until  June  17,  1903,  he 
rendered  services  for  plaintiff  and  was  entitled  to 
receive  therefor  a  sum  in  excess  of  $1,000,  but  that 
during  said  time  plaintiff  deducted  and  kept  from  his 
weekly  advancements  the  sum  of  $140,  and  also  kept 
the  advancement  of  $40  due  defendant  for  the  last  week 
of  his  employment,  as  well  as  all  of  defendant's  com- 
missions, amounting  for  the  last  named  period  to  a 
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sum  in  excess  of  $1,000,  and  that  there  was  due  de- 
fendant from  plaintiff,  at  the  time  of  the  commence- 
ment of  this  suit,  a  sum  in  excess  of  $3,000,  over  and 
above  any  claim  of  plaintiff.  And  defendant  further 
alleged,  in  substance,  that  while  he  was  not  in  fact 
guilty  of  any  embezzlement,  yet  he  signed  the  paper, 
not  for  the  reason  that  he  was  indebted  to  plaintiff, 
but  because  of  the  threats  on  the  part  of  plaintiff's 
representatives  to  arrest  him,  and  that  thereafter 
plaintiff  refused  to  credit  him  with  the  commissions 
due  him,  and  proceeded  to  prosecute  him  criminally 
for  embezzlement,  relying  on  said  writing  to  procure 
defendant's  conviction,  which  conviction  plaintiff  un- 
justly procured.  To  this  amended  affidavit  of  merits 
plaintiff  filed  a  replication,  alleging  that  the  several 
items  of  set-off  therein  claimed  by  defendant  did  not 
accrue  within  five  years,  etc. 

On  the  trial  defendant  was  called  as  a  witness  for 
plaintiff  under  section  33  of  the  Municipal  Court  Act 
(J.  &  A.  ^  3345),  and  he  admitted  that  he  signed  and 
swore  to  the  amended  affidavit  of  merits  filed  in  the 
cause.  A  copy  of  the  instrument  in  writing  was  intro- 
duced  in  evidence,  it  appearing  that  the  original  there- 
of had  been  lost  since  the  time  it  was  introduced  in 
evidence  on  the  trial  of  the  case  of  People  v.  Zucker- 
man  in  the  Criminal  Court  of  Cook  county  in  the  year 
1904.  The  defendant  was  the  only  witness  called  in 
his  behalf  and  gave  certain  testimony  regarding  his 
alleged  claim  of  set-off,  but  practically  all  of  his  testi- 
mony relative  thereto  was  subsequently  stricken  from 
the  record  by  the  court,  with  the  exception  of  that 
tending  to  show  that  during  the  fourteen  weeks  he  re- 
mained in  plaintiff's  employ  after  March  14,  1903, 
certain  deductions  were  made  from  his  salary,  amount- 
ing in  all  to  about  $180,  under  an  agreement  between 
the  parties  that  the  deductions  should  be  applied  as  a 
credit  on  said  sum  of  $1,689.60.  The  plaintiff  in  re- 
buttal offered  testimony  tending  to  show  that  no  such 
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deductions  or  agreement  were  made,  and  the  court 
finally  gave  to  the  jury  the  following  instructions : 

'*The  jury  are  instructed  that  the  only  question 
for  you  to  decide  is  whether  or  not  subsequent  to 
March  14,  1903,  any  deductions  were  made  from  the 
defendant's  salary  which  were  by  agreement  between 
the  parties  to  be  applied  upon  defendant's  indebted- 
ness to  plaintiff,  admitted  by  writing  of  March  14, 
1903;  that  if  you  believe  from  the  evidence  that  there 
was  no  agreement  that  deductions  should  so  apply,  your 
verdict  should  be  for  the  sum  of  $2,523.93,  but  at  all 
events  your  verdict  should  be  for  $2,223.93." 

During  the  trial,  at  the  request  of  attorney  for  de- 
fendant, it  was  stipulated  that  the  Supreme  Court 
opinion  {Zuckerinan  v.  People,  213  111.  114)  might  be 
introduced  and  read  as  a  part  of  the  evidence  in  the 
cause.  From  this  opinion  it  appears  that  a  jury  had 
found  Zuckerman  guilty  of  larceny  by  embezzlement 
and  found  the  amount  taken  to  be  $285.09 ;  that  he  was 
sentenced  by  the  Criminal  Court  of  Cook  county  in 
accordance  with  the  verdict,  and  that  in  December, 
1904,  the  Supreme  Court  affirmed  the  judgment  of  said 
Criminal  Court.  Other  facts,  as  disclosed  from  said 
opinion,  are  as  follows: 

**The  plaintiff  in  error  was  employed  by  the  Gross- 
feld &  Roe  Company,  a  corporation  engaged  in  selling 
groceries  at  wholesale  in  Chicago,  as  an  outside  sales- 
man, taking  orders  and  collecting  money  from  custom- 
ers. He  made  collections  from  various  customers 
which  he  did  not  account  for  or  turn  over  to  his  em- 
ployer, and  on  March  14,  1903,  he  furnished  to  the 
officers  of  the  corporation  a  list  of  such  customers  and 
the  amounts  collected  from  them,  aggregating  $1,689.60, 
and  signed  two  written  statements  confessing  that  he 
had  collected  said  sums  from  customers  of  the  cor- 
poration without  accounting  for  them  or  paying  the 
same  over  after  demand  and  without  the  knowledge  of 
the  corporation.  He  was  continued  in  the  employ  of  the 
corporation  afterward  and  collected  from  customers 
and  retained  other  sums  up  to  June  17,  1903,  when  he 
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told  the  oflScers  of  the  corporation  that  he  had  collected 
money  amounting  to  about  $300  which  he  had  not 
turned  over.  He  was  then  arrested  and  was  subse- 
quently indicted  for  larceny  and  embezzlement.  On 
his  trial  under  the  indictment  he  admitted  the  collec- 
tion of  $316.09,  specified  in  sundry  receipts,  which  he 
had  not  paid  to  his  employer.  The  only  controversy 
as  to  matter  of  fact  was  whether  he  was  authorized 
by  his  contract  of  employment  to  retain  the  sums  of 
money  collected  and  not  turned  over.'^ 

To  reverse  a  judgment  for  $2,223.93  rendered 
against  him,  defendant  prosecutes  this  writ  of  error. 

Jonas  0.  Hoover,  for  plaintiff  in  error. 

J.  G.  Grossberg,  for  defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  DeelsloB. 

L  Municipal  Coubt  of  Chicago,  §  13* — when  statement  of  claim 
sufficient  to  support  judgment.  In  an  action  in  tbe  Municipal  Court 
of  Chicago,  plaintiff's  statement  of  claim  consisted  of  two  counts, 
claiming  two  distinct  indebtednesses.  On  motion  of  defendant, 
plaintiff  was  ordered  to  file  an  amended  statement  of  claim,  but 
the  record  did  not  show  that  the  first  count  of  the  statement  was 
stricken  from  the  record.  By  a  later  order,  plaintiff  was  given 
leave  to  file  an  amended  second  count  to  its  statement  of  claim, 
but  never  did  so.  Before  the  time  had  expired  in  which  plaintiff 
might  file  it,  defendant  filed  an  affidavit  of  merits  and  later  filed 
an  amended  affidavit  of  merits  to  said  first  count.  It  was  held  that 
the  statement  of  claim  was  not  stricken  from  the  record  and  by 
filing  its  affidavit  of  merits,  defendant  joined  issue  on  the  first 
count. 

2.  Evidence,  §  289* — when  sufficient  to  show  execution  of  instru- 
ment. In  an  action  on  a  written  instrument,  where  defendant,  in 
his  original  and  amended  affidavits,  signed  and  sworn  to  by  him, 
admits  that  he  signed  the  instrument  and  likewise  admits  on  the 

*See  Illinois  Notes  Dii^est,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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trial  that  he  signed  it,  the  fact  of  his  having  signed  it  is  suflOciently 
shown. 

3.  Limitation  of  actions,  S  11* — when  vyriting  an  evidence  of 
indebtedness  to  which  ten-year  limitation  applicable.  An  instru- 
ment in  writing  addressed  to  one  party  and  signed  by  another 
wherein  the  signer,  in  substance,  acknowledges  that  he,  during 
several  preceding  months,  collected  various  sums  of  money,  aggre- 
gating a  named  amount,  belonging  to  the  addressee  which  he  had 
not  turned  over  to  the  addressee  and  wherein  the  signer  also  states 
that  "he  will  try  his  utmost  to  repay,"  is  an  evidence  of  indebted- 
ness in  writing  to  which  the  ten-year  limitation  provided  by  sec- 
tion 16  of  the  Limitations  Act  (J.  &  A.  H  7211)  applies. 

4.  Limitation  of  actions,  §  19* — when  claim  of  set-off  on  written 
evidence  of  indebtedness  barred.  In  an  action  on  a  written  evi- 
dence of  indebtedness  commenced  more  than  five  years  after  its 
date,  set-offs  to  which  defendant  claims  to  have  been  entitled  at 
the  date  the  instrument  was  executed  are  barred. 

5.  Evidence,  §  319* — when  parol  evidence  inadmissible  to  con^ 
tradict  and  vary  written  instrument.  In  an  action  on  a  written 
instrument  of  indebtedness,  evidence  of  defendant  that  he  was 
entitled  to  have  set  off  certain  commissions  earned  before  the  date 
of  the  instrument  are  inadmissible. 


M,  D.  Kern  et  al.,  Appellees,  v.  Western  Life  Indemnity 
Company,  Appellant. 

Gen.  No.  19,823.    (Not  to  be  reported  in  full.) 


Appeal  from  the  Municipal  Coyrt  of  Chicago;  the  Hon.  Fbederick 
L.  Fake,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  March  23,  1915. 
Rehearing  denied  April  8,  1915. 

Statement  of  the  Case. 

Action  of  the  first  class  by  M.  D.  Kern,  N.  H.  Kern 
and  Katie  Ottinger,  plaintiffs,  against  Western  Life 
Indemnity  Company,  a  corporation,  defendant. 

•St>e  llliDolH  Notes  DUeiit,  YoU.  XI  to  XV,  and  Cnmulatlve  Quarterly,  hub« 
topic  and  section  number. 
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The  action  was  based  on  the  following  instrnment  in 
writing,  a  copy  of  which  was  filed  with  the  original  dec- 
laration : 
"Knights   Tbmplabs   and   Masons   Life   Indemnity 

Company, 
Chicago,  Illinois. 

THIS  CERTIFIES,  That  the  amount  which  may  he 
payable  at  the  death  of  the  insured,  under  and  by  vir- 
tue of  a  certain  policy.  No.  13551,  upon  the  life  of 
Peter  Kem  issued  or  assumed  by  the  Life  Insurance 
Company  of  Pennsylvania,  tvill  be  assumed  by  the 
Knights  Templars  and  Masons  Life  Indemnity  Com- 
pany, when  a  premium  payment  shall  have  been  made 
on  said  policy  to  said  Knights  Templars  and  Masons 
Life  Indemnity  Company,  and  said  premium  shall  have 
been  duly  acknowledged  by  a  receipt  signed  by  the 
General  Manager  of  said  Knights  Templars  and  Ma- 
sons Lift  Indemnity  Company. 

Executed  at  the  home  office  of  the  Company  at  Chi- 
cago, Illinois,  this  20th  day  of  April,  1905. 

E.  S.  ROSENFELD, 

General  Manager.'' 
The  original  declaration  consisted  of  two  special 
counts  and  the  common  counts.  On  May  6,  1909,  the 
two  special  counts  were  superseded  by  an  ** amended" 
count  and  an  ** additional''  count  filed  by  leave  of 
court. 

The  amended  count  alleges,  in  substance,  that  on 
October  20, 1900,  the  I.  0.  0.  F.  Mutual  Life  Insurance 
Society  of  Pennsylvania  by  its  policy  of  insurance, 
No.  21,732,  insured  the  life  of  Peter  Kem  in  the  sum 
of  $4,000,  and  yiat  this  policy  was  issued  in  considera- 
tion of  the  surrender  of  policy  No.  14,897  (issued  by 
the  same  Society  and  dated  May  10,  1899)  and  in  con- 
sideration of  the  payment  of  a  premium  of  $10.68  each 
month  in  advance  on  or  before  noon  of  the  20th  day 
of  each  calendar  month  during  the  continuance  of  the 
policy,  and  subject  to  the  terms  and  conditions  of  the 
policy  which  were  set  out.    It  further  alleges  that  on 
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April  22,  1901,  the  plaintiffs  were  made  beneficiaries 
under  said  policy ;  that  thereafter,  on  October  23, 1903, 
the  Mutual  Life  Insurance  Company  of  Pennsylvania, 
by  a  certificate  or  policy.  No.  13,551,  assumed  the  lia- 
bility of  said  Society  under  certain  conditions  which 
were  set  out;  that  thereafter,  on  April  20,  1905,  the 
defendant,  then  known  as  the  Knights  Templars,  etc., 
Company,  in  consideration  of  the  premises,  made  and 
delivered  its  certain  certificate,  whereby,  in  considera- 
tion that  said  Peter  Kern  should  make  a  premium 
payment  on  said  policy,  No.  13,551,  to  said  Knights 
Templars,  etc..  Company,  and  cause  said  payment  to 
be  acknowledged  by  a  receipt  signed  by  its  general 
manager,  it  **  assumed  and  agreed  to  pay  the  amount 
which  might  be  payable  at  the  death  of  said  Peter 
Kern  under  and  by  virtue  of  said  policy,  No.  13,  551''; 
that  said  premium  payment  was  duly  made  and  duly 
acknowledged  by  the  general  manager  of  the  defendant 
company,  and  that  afterwards  the  defendant  changed 
its  corporate  name  and  continued  to  do  business  as, 
and  is  now  known  as,  the  Western  Life  Indemnity 
Company.  Full  performance  of  the  conditions  of  all 
of  said  policies,  including  the  payment  of  all  premiums 
due  down  to  and  including  June  19,  1906  was  averred. 
It  is  further  alleged  that,  on  June  19, 1906,  during  the 
lifetime  of  Peter  Kern,  and  three  years'  full  premiums 
having  been  paid  on  said  policy  and  the  same  being  still 
in  full  force  and  effect,  said  Peter  Kern  tendered  the 
said  policies,  and  each  and  all  of  them,  to  the  defend- 
ant Company,  and  *^  elected  to  surrender  the  same  and 
receive  therefor  extended  life  insurance  for  the  face 
value  of  said  contract,  or  policy,  for  the  number  of 
years  and  months  specified  in  the  table  therein  con- 
tained, to-wit,  for  the  full  time  of  1  year  and  360  days ;" 
that  within  said  period  of  one  year  and  three  hundred 
and  sixty  days,  to  wit,  on  October  28,  1907,  said  Peter 
Kern  died  at  Knoxville,  Tennessee,  at  the  age  of  seven- 
ty-two years ;  that  proof  of  death  was  furnished  in  due 
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time  to  the  defendant  Company  and  suit  brought  with- 
in one  year  from  his  death;  and  that  Peter  Kern  dur- 
ing his  lifetime  performed  and  complied  with,  and 
plaintiffs  since  his  death  have  performed  and  fulfilled, 
each  and  all  of  the  conditions,  promises  and  stipula- 
tions in  said  policies  and  the  agreement  contained ;  yet 
the  defendant  has  refused  to  pay  said  sum  of  $4,000, 
or  any  part  thereof,  to  the  damage  of  plaintiffs  of 
$4,000,  etc. 

In  the  additional  count  it  was  alleged,  in  substance, 
that  before  the  making  of  the  promises  by  the  defend- 
ant hereinafter  set  forth,  the  said  I.  0.  0.  F.  Society 
of  Pennsylvania  did  insure  the  life  of  said  Peter  Kern, 
and  by  its  policy  did  provide  for  extended  insurance 
in  case  of  lapse  after  the  payment  of  three  full  years' 
premiums ;  and  that  before  the  making  of  said  promises 
by  the  defendant,  the  said  last  mentioned  policy  was 
assumed  by  said  Mutual  Insurance  Company  of  Penn- 
sylvania; and  that  thereupon,  in  consideration  of  the 
premises  and  that  said  Kern  should  make  a  certain 
premium  payment  to  the  defendant  on  said  last  men- 
tioned policy,  the  defendant,  then  doing  business  as 
the  Knights  Templars,  etc..  Company,  entered  into 
a  certain  agreement  with  said  Kern,  for  the  benefit 
of  plaintiffs  which  is  the  instrument  set  out  above. 
And  it  is  further  alleged  that  said  premium  payment 
was  made  and  the  defendant's  general  manager  ac- 
knowledged said  payment  by  his  receipt ;  and  that  said 
insurance  was  made  payable  to  plaintiffs  as  beneficia- 
ries; and  that  said  Knights  Templars,  etc..  Company 
afterwards  changed  its  name,  etc. ;  and  that  said  Peter 
Kern  paid  all  premiums  on  or  before  the  20th  day  of 
each  calendar  month  *^  until  and  including  the  19th  day 
of  June,  1906;"  and  that  on  said  June  19,  1906,  said 
Peter  Kem,  having  paid  three  full  years'  premiums 
on  said  policies,  tendered  the  policies  to  defendant 
and  elected  to  have  said  extended  insurance  for  said 
term  of  one  year  and  three  hundred  and  sixty  days; 
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and  that  on  October  28, 1907,  and  within  said  extended 
insurance  term,  said  Peter  Kern  died  at  Knoxville, 
Tennessee ;  and  that  proofs  of  death  were  in  due  time 
made,  and  that  Peter  Kern  and  the  plaintiffs  had  at 
all  times  performed  all  the  conditions  of  the  policies, 
etc;  to  the  damage  of  plaintiflfs  of  $4,000,  etc. 

A  general  and  special  demurrer  to  the  amended  and 
additional  counts  were  filed  by  defendant  June  4, 1909, 
but  on  October  11,  1909,  by  stipulation,  it  was  ordered 
that  said  demurrer  be  withdrawn,  and  defendant  filed 
a  plea  of  the  general  issue  to  said  counts,  and  also  a 
plea  to  the  effect  that  it  was  beyond  the  powers  of 
defendant  to  grant  said  Peter  Kern  the  extended  in- 
surance for  the  number  of  years  and  months  in  said 
counts  mentioned.  To  this  plea  of  ultra  vires  plain- 
tiflfs filed  a  replication,  to  which  defendant  demurred. 
On  April  30,  1910,  the  court  carried  the  demurrer  back 
to  defendant's  plea  of  vltra  vires  and  sustained  the 
demurrer  to  said  plea.  Subsequently  defendant  with- 
drew its  plea  of  general  issue  and  filed  an  amended 
plea  of  ultra  vires,  to  which  plaintiffs  replied ;  defend- 
ant demurred  to  the  replication ;  and  on  July  27,  1911, 
said  demurrer  was  again  carried  back  and  sustained 
to  the  plea.  Subsequently  defendant  filed  another 
amended  plea  of  uitra  vires,  to  which  plaintiffs  de- 
murred, and  on  May  28,  1912,  this  demurrer  was  sus- 
tained. Subsequently  defendant,  having  obtained 
leave,  filed  a  plea  of  general  issue  to  plaintiffs'  decla- 
ration and  each  count  thereof. 

By  leave  of  court  the  plaintiffs  on  February  25, 
1913,  amended  their  * ^ additional' '  count  by  inserting, 
immediately  following  the  allegation  that  Peter  Kern 
paid  all  premiums  **  until  and  including  the  19th  day 
of  June,  1906,"  the  following: 

*^  Except  for  the  month  of  May,  1906,  and  the  pay- 
ment for  that  month  was  delayed  a  few  days  owing 
to  confusion  and  doubt  as  to  the  person  to  whom,  and 
tlie  place  where,  said  premium  should  be  paid,  and  the 
time  when  it  should  be  paid,  resulting  from  an  attempt 
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on  the  part  of  the  defendant  company  to  re-insure  said 
Peter  Kern  in  another  company,  and  also  owing  to 
conflicting  notices  regarding  the  payment  of  such  pre- 
miums. Said  premium  was  tendered  to  the  defendant 
company  on,  to-wit:  May  30th,  1906,  and  again  on  the 
4th  day  of  June,  1906— but  although  the  defendant 
was  in  duty  bound  to  accept  said  premiums  when  pre- 
sented in  spite  of  said  delay,  yet  it  refused  so  to  do. 

"And  afterwards,  on  the  19th  day  of  June,  1906, 
the  said  insured  again  tendered  in  legal  tender  said 
May  premium  as  aforesaid,  and  as  an  alternative  of- 
fered to  surrender  said  policy  for  the  purpose  of 
having  issued  to  him  extended  insurance  for  the  period 
of  one  year  and  three  hundred  sixty  days,  in  lieu  there- 
of— ^both  of  which  offers  or  tenders  were  refused  by 
the  defendant  company,  which  assigned  as  the  only 
reason  for  said  refusal  that  said  insurance  had  been 
forfeited  for  non-payment  of  said  premium  promptly 
on  the  20th  day  of  May,  1906." 

The  cause  came  on  for  trial  April  8,  1913,  before  a 
jury,  and  it  was  ordered  that  defendant's  plea  of  the 
general  issue,  theretofore  filed,  stand  as  its  plea  to 
said  additional  count  as  amended.  The  jury  returned 
a  verdict  April  10,  1913,  finding  the  issues  against  de- 
fendant and  assessing  plaintiflFs'  damages  at  the  sum 
of  $1,141.04.  On  May  7,  1913,  the  court  overruled 
defendant's  motions  for  a  new  trial  and  in  arrest  of 
judgment,  and  entered  judgment  upon  the  verdict, 
which  judgment  defendant  by  this  appeal  seeks  to  re- 
verse. 

The  evidence  disclosed  the  following  facts:  Under 
date  of  May  10,  1899,  said  I.  0.  0.  F.  Society  issued 
a  policy  of  life  insurance.  No.  14,897,  to  Peter  Kern. 
This  policy  was  not  introduced  in  evidence.  On  Octo- 
ber 20, 1900,  the  policy  was  surrendered  and  exchanged 
for  a  new  policy.  No.  21,732,  in  the  same  society.  This 
policy  was  introduced  in  evidence.  By  it  the  society, 
in  consideration  of  the  payment  of  a  premium  of  $10.68 
on  or  before  the  20th  day  of  each  calendar  month  and 
subject  to  many  conditions  specified,  agrees  to  pay 
upon  the  death  of  Peter  Kern  to  Henrietta  Kem^ 
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wife,  if  living,  and  if  not  living,  to  the  insured's  admin- 
istrators or  assigns,  within  ninety  days  after  the  re- 
ceipt and  approval  of  proofs  of  death,  etc.,  a  ''gross 
amounf  of  $4,000.  By  the  seventh  clause  of  the 
printed  conditions  of  the  policy,  however,  it  is  provided 
that  this  contract  is  made  as  a  reinsurance  of  the  risk 
under  policy  No.  14,897 ;  that  the  insured  may  pay  as 
a  premium  $10.^8 ;  that  should  such  premium  amount 
to  less  than  would  be  required  by  the  ''table  of  pre- 
mium rates,"  for  the  attained  age  of  the  insured,  for 
the  "gross  amount*'  of  insurance  expressed,  he  may 
elect  to  pay  premiums  in  conformity  with  such  table, 
and  that  should  such  election  not  be  made,  the  liability 
of  the  society ' '  shall  not  exceed  such  sum  as  the  amount 
paid  by  the  insured  will  purchase  according  to  the 
premiums  prescribed  by  said  table  of  premium  rates." 
Under  a  heading,  "Annual  and  Monthly  Installment 
Premiums  for  each  $100  Insurance  payable  according 
to  the  present  attained  age  of  the  insured,"  the  month- 
ly instalment  premium  at  the  age  of  sixty-four  years 
was  fixed  at  97  cents.  Peter  Kern  was  bom  on  October 
31, 1835,  and  he  was  sixty-four  years  of  age  at  the  date 
of  the  insurance  of  the  policy,  and,  as  the  monthly 
premium  was  $10.68,  the  amount  of  insurance  this 
premium  would  purchase  at  the  age  of  sixty-four  is 
$1,101.03.  By  the  ninth  clause  it  is  provided  that  if 
this  policy  shall  become  void  by  the  violation  of  any 
stipulation  all  payments  shall  be  retained  by  the  soci- 
ety, except  that,  if  after  three  full  years'  premiums 
shall  have  been  paid  it  shall  become  void  solely  by  the 
nonpayment  of  any  premium  when  due,  the  owner  will 
be  entitled,  on  legal  surrender  of  this  policy  within 
thirty  days  thereafter,  (1)  to  receive  a  certificate  for 
extending  this  insurance  for  the  face  value  of  this 
policy  for  the  number  of  years  and  months  specified 
in  a  "table  of  surrender  values,"  upon  the  third  page 
of  the  policy,  provided  that  if  death  occurs  during  the 
term  covered  by  such  extended  insurance,  there  shall 
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be  deducted  from  the  amount  payable  the  amount  of 
premiums  which  would  have  been  paid  had  there  been 
no  lapse;  or  (2)  to  receive  a  paid  up  life  policy  for  the 
amount  specified  in  said  table;  or  (3)  to  receive  the 
amount  specified  in  said  table  as  the  cash  value  of  this 
policy.  In  said  table  on  said  third  page  it  appeared 
that  at  the  end  of  the  fifth  year  the  period  of  extended 
insurance  would  be  for  one  year  and  three  hundred 
and  sixty  days.  By  the  eleventh  clause  it  is  provided 
(a)  that  after  the  policy  had  been  continuously  three 
years  in  force,  any  surplus  belonging  to  it,  as  deter- 
mined by  the  society,  shall  be  credited  hereto  annu- 
ally; and  (b)  that  at  the  death  of  the  insured,  any 
surplus  then  standing  to  the  credit  of  this  policy  shall 
be  payable  hereunder  in  addition  to  the  amount  that 
would  otherwise  be  due;  and  (c)  that  providing  there 
is  no  indebtedness  standing  against  this  policy,  the 
insured  may  have  any  surplus  credited  to  this  policy 
applied  in  reduction  of  premiums  hereon.  Attached 
to  said  policy.  No.  21,732,  is  a  rider,  signed  by  the 
president  and  secretary  of  the  society,  dated  April  22, 
1901,  to  the  effect  that  in  conformity  with  an  applica- 
tion of  the  insured  the  policy  is  made  payable  to  the 
plaintiffs  (naming  them  and  describing  them  as  the 
daughters  of  the  insured). 

After  said  policy  had  been  in  force  for  a  period  of 
more  than  three  years,  it  was  exchanged  for  a  new 
policy  or  certificate,  No.  13,551,  issued  by  the  Mutual 
Life  Insurance  Company  of  Pennsylvania,  under  date 
of  October  23,  1903.  This  policy  was  introduced  in 
evidence  and  on  its  face  it  is  stated  that  said  company ^ 
in  accordance  with  the  terms  of  an  agreement  **  hereon 
endorsed,'*  insures  the  life  of  Peter  Kern  **for  tlie 
same  amount  at  death  as  was  payable  under  policy. 
No.  21,732,'*  issued  by  said  society  ''as  determined  in 
accordance  with  clause  7  of  the  privileges  and  condi- 
tions endorsed  on  said  policy.  The  *  table  of  premium 
rates'  referred  to  in  said  clause  is  the  table  headed 
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'Annual  and  Monthly  Premiums  for  each  $100  Insur- 
ance Payable  According  to  the  Present  Attained  Age 
of  the  Insured.'  The  amount  of  this  insurance,  unless 
changed  by  the  insured,  is  payable  to  the  same  bene- 
ficiaries as  are  named  in  said  policy.  The  premium 
on  this  insurance  is  $10.68,  payable  •  •  •  on  or 
before  the  20th  day  of  each  month  in  each  year  during 
the  continuance  of  this  insurance.  •  •  •  This  cer- 
tificate shall  be  referred  to  as  Policy  No.  13,551."  On 
the  face  of  this  certificate  or  policy  there  were  printed 
in  stencil  the  words:  '* Attach  this  to  your  policy." 
The  agreement  referred  to  as  being  *' hereon  endorsed*' 
was  printed  in  fine  print  on  the  back  of  the  certificate 
or  policy,  and  purports  to  be  an  agreement  between 
said  I.  0.  0.  F.  Society  and  said  Mutual  Life  Com- 
pany **and  any  member  of  the  Society  who  shall  accept 
the  terms  hereof,  hereinafter  called  Insured.''  It  is 
dated  July  29,  1903,  and  the  signatures  (printed)  of 
said  society  and  of  said  company,  by  their  respective 
secretaries,  appear.  Beneath  the  signatures  is  a  table 
or  schedule,  headed  **  Annual  and  Monthly  Premiums 
for  each  $100  Insurance  payable  according  to  the  pres- 
ent attained  age  of  the  Insured.''  In  said  table  the 
monthly  premium  at  age  of  sixty-four  years  is  fixed 
at  95  cents,  at  the  age  of  sixty-five  years  at  99  cents, 
at  the  age  of  sixty-seven  at  $1.10  and  at  the  age  of 
sixty-eight  at  $1.16.  In  the  first  clause  of  said  agree- 
ment it  is  stated  that  the  company  insures  the  life  of 
the  insured  **in  the  amount  which  the  premium  paid 
by  the  Insured  to  the  Company  will  pay  for  at  the 
attained  age  of  the  Insured  according  to  the  Premium 
Schedule  hereto  attached ;  and  hereby  promises  to  pay 

*  *     *     the  said  amounts  unto  the  beneficiary  named 

*  *  *  within  90  days  after  the  receipt  of  satis- 
factory proofs  of  death  of  the  Insured."  This  provi- 
sion is  seemingly  in  conflict  with  the  face  of  the  policy 
as  to  the  amount  of  the  insurance  to  be  paid  upon  the 
death  of  the  insured,  but  by  the  eighth  clause  of  the 
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agreement  it  is  stated  that  **if  the  premium  paid  by 
the  Insured  to  the  Company  shall  be  the  same  as  that 
now  being  paid  by  him  to  the  Society,  the  net  amount  of 
insurance  payable  hereunder  shall  not  he  less  than  the 
aynount  payable  under  the  present  contract  of  insur- 
ance with  the  Society,  as  determined  by  Section  7  of 
the  Conditions  endorsed  on  said  contracts."  In  the 
third  clause  of  said  agreement  it  is  stated  that  **  Pro- 
vided the  Insured's  policy  has  been  continuously  one 
year  in  force  in  Society,  the  Company  hereby  agrees 
upon  the  acceptance  by  the  Insured  of  this  agreement 
to  pay  to  the  Insured  one-twelfth  of  the  first  annual 
premium  payable  by  him  or  her  hereunder  to  the  Com- 
pany." It  appears  that  policy,  No.  21,732,  was  con- 
tinuously in  force  for  more  than  one  year  in  the  I.  0. 
0.  F.  Society  before  the  issuance  by  the  Company  of 
said  policy.  No.  13,551,  but  it  does  not  appear  from 
the  evidence  that  the  Company  ever  paid  to  Peter 
Kern  said  one-twelfth  of  said  first  annual  premium. 
In  the  fifth  clause  of  said  agreement  it  is  provided 
that  **The  non-payment  by  Insured  when  due  of  any 
sum  due  hereunder  shall  re^vder  this  agreement  void, 
and  shall  discharge  the  Company  from  all  liability 
hereunder  to  the  Insured,  and,  in  such  event,  all  pay- 
ments hereunder  made  by  the  Insured  shall  be  for- 
feited.^' 

The  provision,  contained  in  the  ninth  clause  of  the 
policy,  No.  21,732,  above  mentioned,  relative  to  the 
privilege  of  extended  insurance,  etc.,  in  case  of  the 
nonpayment  of  any  premium  when  due,  is  not  contained 
in  said  policy,  No.  13,551.  In  the  seventh  clause  of 
said  agreement  it  is  provided  that  *' notice  of  the 
amount  and  time  of  payment  of  any  premium  due  the 
Company  hereunder  is  given  by  the  Company  and 
accepted  by  the  Insured  by  the  payment  of  one  such 
premium  hereunder.  Any  other  notice  which  may  be 
required  by  statute,  or  otherwise,  is  expressly  ivaived, 
provided,  that  notices  may  at  its  election  be  sent  out 
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by  the  Company,  but  the  Company  shall  not  be  respon- 
sible for  the  omission  or  miscarriage  of  any  such 
notices/'  In  the  nineteenth  clause  of  said  agreement 
it  is  provided  that  proofs  of  death  must  be  furnished 
within  six  months  after  the  death  of  the  insured,  and 
that  no  suit  against  the  Company  upon  the  policy  shall 
be  brought  after  one  year  from  the  time  of  the  In- 
sured's death.  It  appears  from  the  evidence  that  on 
March  10,  1904,  said  policy,  No.  13,551,  in  said  Mutual 
Life  Insurance  Company,  was  assumed  by  the  **Life 
Insurance  Company  of  Pennsylvania"  by  written  mem- 
orandum sent  to  said  Peter  Kern  and  received  by 
him.  It  further  appears  that  Peter  Kern  accepted 
said  policy.  No.  13,551,  and  thereafter  paid  premiums 
thereon  either  to  said  Mutual  Life  Company  or  said 
Life  Company,  until  said  policy  was  assumed  by  the 
defendant  as  hereinafter  mentioned. 

On  April  20,  1905,  the  defendant  Company,  then 
doing  business  under  the  name  of  Knights  Templars 
and  Masons  Life  Indemnity  Company  (which  name 
was  afterwards  changed  to  Western  Life  Indemnity 
Company),  executed  and  delivered  to  Peter  Kern  the 
instrument  in  writing  first  above  mentioned,  a  copy 
of  which  was  filed  with  the  declaration.  The  original 
was  introduced  in  evidence.  By  this  instrument  the 
defendant  agrees  that,  when  a  premium  payment  on 
said  policy.  No.  13,551,  shall  have  been  made  to  de- 
fendant and  acknowledged  by  a  receipt  signed  by 
defendant's  general  manager,  **the  amount  which  may 
be  payable  at  the  death  of  the  insured,"  under  said 
policy.  No.  13,551,  issued  or  assumed  by  said  Life  In- 
surance Company  of  Pennsylvania,  *'will  be  assumed" 
by  the  defendant.  It  appears  from  the  evidence  that 
a  premium  payment  was  made  by  Peter  Kern  to  de- 
fendant and  a  receipt  issued  therefor  signed  by  def end- 
ant 's  general  manager.  It  further  appears  that  all 
subsequent  premiums,  up  to  and  including  the  pre- 
miums payable  on  or  before  April  20,  1906,  were  paid 
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by  Peter  Kern  to  defendant,  but  that  the  next  premium, 
due  May  20,  1906,  was  not  paid  when  due,  and  that 
during  the  month  of  April  and  May,  Peter  Kern  was 
not  in  good  health,  and  that  his  son,  John  P.  Kern,  was 
looking  after  his  business  affairs,  including  his  insur- 
ance matters,  at  Knoxville,  Tennessee,  where  both 
father  and  son  then  resided.  It  further  appears  that 
said  instrument  in  writing,  bearing  date  April  20, 
1905,  was  forwarded  to  Peter  Kern  about  two  months 
before  its  date.  It  was  inclosed  in  a  letter  to  him, 
signed  by  the  general  manager  of  defendant  and  dated 
February  18,  1905,  in  part  as  follows:  ** Kindly  at- 
tach the  inclosed  rider  to  your  policy.  By  this  agree- 
ment, this  Company  assumes  liability  upon  your  policy 
upon  receipt  from  you  of  your  premium,  which  will  be 
due  as  shown  by  the  inclosed  premium  notice."  Miss 
M.  D.  Kern,  one  of  the  plaintiffs  and  one  of  the  bene- 
ficiaries named  in  the  policy,  testified  that  she  was  the 
sister  of  the  other  plaintiffs  and  beneficiaries,  and  that 
her  father  '* commenced  paying  money"  to  defendant 
about  March  15,  1905.  Attached  to  her  deposition  was 
the  following  receipt  (which  was  introduced  in  evi- 
dence), signed  by  the  general  manager  of  defendant: 
**  3-15-1905.  Keceived  from  Peter  Kern,  as  premium 
on  Policy  No.  13,551  to  Apl.  20, 1905,  $10.68.  Paid  Apr. 
7-05.  Your  next  premium  will  be  due  and  payable 
on  or  before  April  20,  1905."  Inasmuch  as  premiums 
were  payable  monthly  on  or  before  the  20th  day  of 
each  month,  it  thus  appears  that  the  premium  due 
March  20,  1905,  was  not  actually  paid  until  April  7, 

1905,  but  that  the  defendant  accepted  it.  On  March 
6,  1906,  the  defendant  Company,  by  George  M.  Moul- 
ton,  its  president,  wrote  Peter  Kern  asking  for  his 
proxy  to  vote  at  a  meeting  of  policy  holders  to  be  held 
March  19th,  on  the  subject  of  the  proposed  reinsurance 
in,  or  transfer  of  the  policies  to,  the  American  Mutual 
Life  Insurance  Company  of  Chicago,  and  on  April  30, 

1906,  defendant  sent  to  Peter  Keni  a  copy  of  the  pro- 
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posed  contract  of  transfer,  with  a  letter,  signed  by  the 
American  Company  and  addressed  to  the  policy  hold- 
ers or  members  of  the  defendant  Company,  giving  ten 
days  grace  for  payment  of  first  premiums,  due  May 
1,  1906,-  and  stating  that  *' premium  notice  will  be  sent 
to  each  member  prior  to  May  1,  1906.''  It  appears 
that  this  reinsurance  contract  with  said  American  Com- 
pany was  not  consumated,  and  on  May  30,  1906,  John 
P.  Kern  found  in  his  father's  mail  a  printed  letter, 
dated  Chicago,  May  3,  1906,  and  signed  by  said  George 
M.  Moulton,  president  of  defendant,  on  the  letter  head 
of  defendant,  stating  that  the  **  notice  sent  you  under 
date  of  April  30th  by  the  American  Mutual  Life  In- 
surance Company  of  Chicago  is  void  for  the  reason 
that  said  American  Company  did  not  qualify,"  re- 
questing that  Peter  Kern  **  destroy  the  copy  of  rein- 
surance contract  *  *  *  as  the  contract  is  nonef- 
fective, ' '  and  further  stating :  '  *  Continue  your  present 
Policy  with  the  Western  Life  Indemnity  Company  by 
payment  of  assessments  and  dues,  of  which  you  will  re- 
ceive timely  notice,  as  heretofore.  Notice  of  May 
assessments  enclosed  herewith.  Cash  credits  on  de- 
posit with  the  Company  from  members  will  be  applied 
as  heretofore  for  payment  of  assessments  and  dues  as 
the  same  mature.  •  •  *  Remittances  must  be  in  ne- 
gotiable funds  at  par  value  in  Chicago.  If  you  use 
your  personal  check  add  ten  cents  for  collection  as 
required  by  bank  regulations."  On  the  same  day.  May 
30,  1906,  John  P.  Kern  mailed  to  defendant  a  check  of 
the  Peter  Kern  Company,  payable  to  the  order  of 
defendant,  for  $10.78,  being  for  the  amount  of  the 
May  premium,  $10.68  plus  10  cents  for  cost  of 
exchange.  John  P.  Kern  testified  that  in  the  months 
of  April  and  May,  1906,  he  was  looking  after  the  pay- 
ment of  premiums  on  his  father's  insurance  in  the  de- 
fendant Company,  and  further  testified,  in  response 
to  the  question  how  it  happened  that  he  overlooked 
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sending  a  check  for  said  May,  1906,  premium,  that  ''on 
account  of  the  confusing  and  conflicting  notices  re- 
ceived about  the  changes  which  were  going  into  effect, 
I  did  not  know  when  to  send  them  nor  to  whom.*' 

On  June  2,  1906,  the  defendant,  in  a  letter  signed  by 
said  Moulton  and  addressed  to  Peter  Kern,  returned 
said  check  ^'for  the  reason  that  your  policy,  No.  13,551, 
is  forfeited  for  the  nonpayment  of  the  May  premium 
which  was  due  on  May  20th."  On  June  4,  1906,  John 
P.  Kem  wrote  George  M.  Moulton,  president  of  de- 
fendant, in  part  as  follows :  ''I  am  surprised  to  learn 
that  the  policy  is  forfeited  as  you  state.  I  appeal  as 
a  Templar  and  32°  S.  R.  Mason  to  you  *  *  *  to 
reconsider  this  decision.  In  Father's  absence  I  over- 
looked the  notice  and  it  did  not  come  to  hand  until 
Thursday  last,  and  mailed  the  check  at  once.  I  can 
assure  you  it  was  an  oversight.  •  *  *  i  beg  of 
you  that  you  will  accept  the  enclosed  checks,  one  dated 
May  18th  for  $11.93,  which  is  a  dollar  for  interest  for 
the  ten  days,  and  another  check  for  June  for  $10.93, 
this  includes  25  cents  for  bank  collections."  On  June 
7,  1906,  Mr.  Moulton,  president,  returned  the  checks 
in  a  letter  addressed  to  John  P.  Kern,  saying  in  part : 
**Said  checks  are  herewith  returned  for  the  reason 
that  said  policy  is  forfeited  for  the  non-payment  of 
premium  due  on  the  20th  day  of  May.  Your  father  is 
beyond  the  age  at  which  re-instatement  of  his  policy 
can  be  considered  under  the  rules  of  this  Company." 
Thereupon  John  P.  Kern  consulted  an  attorney, 
Charles  H.  Brown,  in  Knoxville,  Tennessee;  and  sub- 
sequently Brown  was  employed  to  make  a  trip  to  Chi- 
cago and  interview  the  officers  of  defendant.  On  June 
19,  1906,  Brown  called  on  defendant  and  first  made  a 
legal  tender  of  the  amount  of  the  premiums  for  May 
and  June.  The  defendant  declined  to  receive  the 
money  or  to  reinstate  Peter  Kern  as  a  member,  and 
solely  for  the  reason  that  he  had  failed  to  pay  the  May 
premiums  on  May  20th,    Then  Brown,  in  the  altema- 
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tive,  tendered  the  policies,  and  all  riders  and  papers 
connected  therewith,  and  requested  that  defendant 
allow  Peter  Kern  extended  insurance,  as  provided  in 
the  ninth  clause  of  policy,  No.  21,732,  issued  by  the 
I.  0.  0.  F.  Society,  above  mentioned.  This  the  defend- 
ant also  refused  to  do, — Moulton,  president,  at  that 
time  saying:  '*We  did  not  assume  any  policy  on  the 
life  of  Peter  Kern  which  provided  for  extended  insur- 
ance,'*— and  Brown  left,  taking  the  policies  and  papers 
away  with  him.  Moulton,  and  a  clerk  in  the  oflSce  of 
defendant,  testified  that  Moulton 's  said  letter  to  Peter 
Kern,  dated  May  3,  1906,  was  mailed  on  the  day  of  its 
date,  as  well  as  several  thousand  similar  letters  ad- 
dressed to  other  policy  holders.  A  mailing  clerk  of 
defendant  also  testified  that  she  caused  to  be  mailed 
to  Peter  Kern  a  notice  to  pay  the  May  premium,  said 
notice  being  dated  May  7,  1906. 

On  October  28,  1907,  Peter  Kern  died  at  Knoxville. 
Plaintiffs,  as  beneficiaries,  in  apt  time  made  proofs  of 
death  to  defendant  and  claimed  the  insurance.  De- 
fendant denied  liability  and  refused  to  pay  plaintiffs 
anything  and  plaintiffs,  within  one  year  from  the  date 
of  Peter  Kern's  death,  on  September  14,  1908,  com- 
menced the  present  suit. 

Counsel  for  plaintiffs,  in  his  brief  and  argument, 
stated  that  the  amount  of  the  jury's  verdict  was  not  in 
dispute  and  that  the  same  was  arrived  at  as  follows: 
'*  Premium,  $10.68,  divided  by  97,  equals 
(principal)  $1,101.03 

Less  18  premiums  unpaid,  till  death  192.24 


908.79 
Add  interest  from  proof  of  death,  5%        232.25 


Amount  of  verdict  $1,141.04 ' ' 

The  court  refused  defendant's  motions,  made  at  the 

close  of  plaintiffs'  case,  and  again  at  the  close  of  all 

the  evidence,  to  instruct  the  jury  to  find  the  issues  for 

the  defendant,  and  defendant  excepted. 
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The  court  instnictfed  the  jury  orally,  iu  the  course 
of  which  charge  the  jury  were  told  that  ** policy  No, 
13,551,  and  the  contract  of  insurance  assumed  by  the 
defendant  on  the  life  of  Peter  Kern  from  the  Life  In- 
surance Company  of  Pennsylvania,  did  not  contain 
nor  include  any  provision  for  extended  insurance,  such 
as  is  sued  upon  in  said  declaration,  and  that,  therefore, 
the  plaintiffs  cannot  recover  in  this  action  against  the 
defendant  upon  any  theory  of  extended  insurance/' 

The  court  also  instructed  the  jury  as  follows : 

**If  you  find  from  the  evidence  that  after  the  issu- 
ance of  the  policy  in  question  and  its  assumption  by 
the  defendant  company,  said  defendant  promised  the 
insured  that  he  would  receive  timely  notice  of  assess- 
ments and  dues,  then  in  such  event  the  insured  is  en- 
titled to  a  reasonable  time  after  the  receipt  of  such 
notice,  if  any,  of  assessments  or  dues,  within  which  to 
pay  the  same  and  payment  or  tender  of  such  payment, 
if  there  is  such,  within  a  reasonable  time  after  receipt 
of  such  notice,  if  any,  is  in  apt  time  and  valid  and  suffi- 
cient to  keep  in  force  the  insurance  in  question.'' 

**  You  are  instructed  that  if  at  the  time  of  the  alleged 
lapse  or  forfeiture  of  the  policy  in  question  the  defend- 
ant company  had  in  its  hands  any  funds  of  the  insured, 
not  reserve  funds,  or  was  indebted  to  the  insured  in 
any  sum  apart  from  the  reserve  fund,  if  there  was  any, 
it  could  not  lawfully  forfeit  the  policy  of  insurance 
without  first  applying  such  funds,  if  there  were  any,  or 
moneys,  if  there  were  any,  in  payment  of  the  premiums, 
if  any  were  due." 

The  defendant,  by  its  counsel,  objected  to  the  giving 
of  these  last  mentioned  instructions  on  the  ground  that 
there  was  no  basis,  either  in  the  issues  formed  by  the 
pleadings  or  in  the  evidence  for  either  instruction.     ^ 

From  a  judgment  for  plaintiffs  for  $1,141.04,  de- 
fendant appeals, 

Thomas  J.  Graydon,  for  appellant. 

Charles  Hudson,  for  appellees. 
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Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Insurance,  §  313* — when  delay  in  payment  of  premium  not 
ground  for  forfeiture  of  policy.  In  an  action  on  a  life  insurance 
policy  which  provides  that  the  policy  shall  be  forfeited  if  the  pre- 
miums are  not  paid  when  due,  where  there  is  evidence  tending  to 
show  that  the  nonpayment  of  a  premium  when  due  was  owing  to 
the  receipt  by  insured's  agent  of  conflicting  notices  as  to  when 
and  to  whom  such  payment  should  be  made;  that  the  insurer  had 
promised  to  send  timely  notice  of  the  premium  and  that  imme- 
diately upon  the  receipt  of  a  definite  notice  to  whom  and  where 
such  premium  was  to  be  paid,  insured,  through  his  agent,  tendered 
the  amount  of  the  premium  which  was  refused,  the  evidence  is 
sufficient  to  support  a  finding  that  the  delay  was  excusable  and 
that  defendant  was  estopped  to  claim  a  forfeiture. 

2.  INSUBANCE,  §  315* — when  funds  of  insured  in  hands  of  in- 
surer to  he  applied  on  premium.  In  an  action  on  a  policy  of  life 
insurance,  where  the  evidence  tends  to  show  that  at  the  time  the 
Insurer  claimed  the  right  to  forfeit  the  policy  for  the  nonpayment 
of  premiums  it  had,  or  should  have  had,  in  its  possession  moneys 
due  the  insured  in  the  amount  of  the  premium,  such  moneys  should 
be  applied  to  the  payment  of  the  premium  before  declaring  a 
forfeiture. 

3.  Insurance,  §  690* — when  instructions  not  prejudicial  in  ac- 
tion on  insurance  policy.  Evidence  in  action  on  life  Insurance 
policy  examined  and  held  to  warrant  the  giving  of  instructions  as 
to  diligence  in  payment  of  premiums  and  duty  of  insurer  to  apply 
funds  of  insured  to  payment  of  premium. 

4.  Witnesses,  §  77* — when  agent  of  insured  competent  in  ac- 
tion on  life  policy.  In  an  action  on  a  policy  of  life  insurance, 
an  agent  of  the  insured  who  looked  after  the  latter's  insurance 
matters  is  a  competent  witness  to  prove  the  existence  of  his  agency. 

•See  niinois  Notes  Digest,  Vols.  XI  to  XV,  Mid  ComnUtiTe  Quarterly,  same 
topic  and  section  number. 
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Walenty  J.  Kasperski,  Appellee,  y.  Stanley  Karaskie- 
wicz,  Defendant,  and  Cicero  State  Bank,  Garnishee. 
Frank  0.  Hajieek,  Interyening  Petitioner,  Appel- 
lant. 

Gen.  No.  19,910.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Benja- 
min W.  Pope,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  March 
23,  1915.    Rehearing  denied  April  8,  1915. 

Statement  of  the  Case. 

Action  in  attachment  by  Walenty  J.  Kasperski, 
plaintiff,  against  Stanley  Karaskiewicz,  defendant,  to 
recover  the  sum  of  six  hundred  and  fifty  dollars,  the 
Cicero  State  Bank  being  served  as  garnishee  and  Frank 
G.  Hajieek  filing  an  intervening  petition. 

The  evidence  shows  that  defendant  obtained  from 
plaintiff  a  loan  of  six  hundred  and  fifty  dollars,  for 
the  purpose  of  making  a  deposit  on  a  bid  which  defend- 
ant was  making  on  a  contract  to  be  awarded  by 
the  school  district.  Plaintiff  deposited  the  amount  in 
the  Cicero  State  Bank  in  defendant's  name,  whereupon 
he  drew  a  check  for  the  amount,  dated  August  10, 1911, 
payable  'Ho  the  order  of  Otto  F.  Heller,  Sec'y  School 
Dist.  No.  99,'*  which  was  certified  by  the  bank  and 
delivered  by  defendant  to  Heller  for  the  purpose  of 
deposit  on  the  bid.  On  the  failure  of  defendant  to  se- 
cure the  bid,  the  check  was  returned  to  him  by  Heller 
without  indorsement,  on  August  25,  1911.  The  gar- 
nishee in  this  action  was  served  on  the  same  day,  but 
before  the  return  of  the  check  to  defendant.  On  the 
following  day,  defendant  and  two  others  indorsed  it 
and  the  check  was  cashed  by  the  intervening  petition- 
er's cashier,  who  testified  that  he  knew  and  relied  upon 
the  additional  indorsers  and  made  no  inquiry  as  to  the 
lack  of  Heller's  indorsement 

Vol.  cucxxxn  s 
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Heller  entered  appearance  and  filed  an  aflBdavit 
stating  the  facts  relative  to  lis  receiving  and  return- 
ing the  check  and  that  neither  he  nor  the  board  of 
education  had  any  interest  in  the  check. 

Prom  a  judgment  for  plaintiff  for  six  hundred  and 
fifty  dollars,  the  intervening  petitioner  appeals. 

Smbjkal,  Klbnha  &  Keasa  and  Chables  A.  Chubak, 
for  appellant. 

Boss  C.  Hall,  Wiley  W.  Mills  and  William  H. 
Holly,  for  appellee. 

Mb,  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Banks  and  banking,  9  126* — when  title  to  funds  not  passed 
hy  drawing  and  certification  of  check.  The  mere  drawing  by  a  de- 
positor of  a  check  payable  to  the  order  of  a  third  person  and  its 
certification  by  the  drawee  bank  do  not  pass  the  title  to  the  fund, 
from  the  depositor  to  the  payee  where  there  is  merely  a  condi- 
tional delivery  of  the  check  to  the  payee  and  the  check  is  returned 
by  the  payee  to  the  depositor. 

2.  Banks  and  banking,  §  142* — who  not  a  holder  of  check  in 
due  course.  After  the  drawee  bank  had  been  served  with  garnishee 
summons  against  the  drawer  of  a  check  payable  to  a  third  person, 
which  it  had  certified,  the  drawer  of  the  check  and  two  others 
Indorsed  it  and,  without  having  the  payee's  Indorsement,  a  third 
person  relying  on  the  additional  indorsements,  cashed  it  Held, 
that  such  third  person  was  not  a  holder  in  due  course  and  that  his 
equity  was  not  superior  to  that  of  the  plaintiff. 

3.  Gabnishmbnt,  §  76* — who  not  necessary  party.  Where  the 
payee  of  a  check  drawn  on  a  fund  which  it  is  sought  to  garnishee 
has  returned  the  check  to  the  drawer  unindorsed  and  enters  an  ap- 
pearance and  files  an  affidavit  denying  any  interest  in  or  title  to 
the  check,  it  is  not  necessary  that  he  be  served  with  garnishee 
summons. 

•Sm  nilnols  NotM  Dlxett,  Vols.  XI  to  XV.  Mid  ComolaUve  Qiuurtorlj.  Mun* 
ftopto  ABd  McUoii  mimber. 
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Pauline  Polak,  Administratrix,  Appellee,  y.  Chicago 
&  Alton  Railroad  Company,  Appellant. 

Oen.  No.  19,972.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samuel 
C.  Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  with  finding  of  fact  Opinion 
filed  March  23,  1915.    Rehearing  denied  April  8,  1915. 

Statement  of  the  Case. 

Action  by  Pauline  Polak,  administratrix  of  the  es- 
tate of  Vojteck  David,  deceased,  plaintiff,  against  Chi- 
cago and  Alton  Eailroad  Company,  defendant,  to 
recover  damages  for  the  alleged  wrongful  killing  of 
plaintiff  *8  intestate. 

The  accident  occurred  on  Kedzie  avenue,  a  north 
and  south  street,  in  the  city  of  Chicago,  where  five 
tracks  of  the  defendant's  railroad,  running  east  and 
west,  crossed  the  street  at  grade  and  approximately 
at  right  angles,  and  happened  Sunday  afternoon,  Octo- 
ber 27,  1907,  a  clear,  bright  day,  about  two  o'clock. 
Commencing  at  the  south  the  first  two  tracks  were 
switch  tracks,  the  next  was  a  main  track  used  by  trains 
approaching  Kedzie  avenue  from  tlie  west,  the  fourth 
was  a  main  track  used  by  trains  approaching  from 
the  east,  and  the  fifth  was  a  **lead''  track.  The  usual 
air- valve  gates  were  on  both  sides  of  the  crossing,  the 
distance  between  the  south  gates  and  the  north  gates 
being  seventy-five  or  eighty  feet.  A  man  in  a  tower, 
situated  about  two  hundred  feet  east  of  Kedzie  avenue 
and  on  the  south  side  of  defendant's  right  of  way,  oper- 
ated both  gates  simultaneously,  two  arms  crossing  the 
entire  street  when  the  gates  were  down,  another  arm 
crossing  the  east  sidewalk  and  another  the  west  side- 
walk.    Empty  coal  cars  were  being  switched  on  the 
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most  northerly  track  just  before  the  accident  and  the 
train  was  moving  back  and  forth  across  Kedzie  avenue, 
blocking  the  street.  The  locomotive,  which  was  at  the 
front  of  the  train,  was  west  of  Kedzie  avenue  and  was 
headed  east.  The  engineer  who  was  in  the  cab  on  the 
right  side,  had  an  uninterrupted  view  to  the  south  and 
east. 

The  first  count  of  the  declaration,  which  was  in  three 
counts,  alleged,  in  substance,  that  the  defendant,  by 
its  servants,  was  driving  a  certain  locomotive,  and 
certain  passenger  coaches  attached  thereto,  along  said 
railroad  at  or  near  Kedzie  avenue,  and,  while  plain- 
tiff's intestate  with  all  due  care  was  rightfully  walking 
on  Kedzie  avenue  across  said  tracks,  the  defendant 
so  negligently  manned  and  controlled  its  road,  guarded 
the  crossing  and  managed  said  train,  that  the  train 
struck  plaintiff's  intestate,  and  without  fault  on  his 
part  he  was  so  seriously  injured  that  he  died  the  same 
day,  leaving  him  surviving  his  widow  and  next  of  kin, 
etc.  The  second  count  charged  negligence  in  driving 
a  *  locomotive  engine  and  train  of  passenger  cars  back- 
wards across  Kedzie  avenue"  and  at  **such  a  high  and 
dangerous  rate  of  speed''  that  the  train  struck  plain- 
tiff's intestate,  who  was  then  and  there  with  all  due 
care  rightfully  upon  said  street  and  tracks  for  the 
purpose  of  crossing  the  tracks.  The  third  count 
charged  negligence  in  driving  a  ** locomotive  engine'* 
across  Kedzie  avenue  without  ringing  a  bell  or  sound- 
ing a  whistle,  contrary  to  the  statute,  and  that  in  con- 
sequence said  locomotive  struck  plaintiff's  intestate, 
who  was  then  and  there  with  all  due  care  rightfully 
upon  said  street  and  tracks. 

There  was  no  count  charging  wilful  or  wanton  negli- 
gence. Deceased  approached  the  crossing  from  the 
south,  walking  on  the  east  sidewalk  of  Kedzie  avenue. 
There  were  no  cars  standing  on  the  two  switch  tracks 
east  of  Kedzie  avenue,  and  there  were  no  buildings 
south  of  said  tracks  and  immediately  east  of  Kedzie 
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avenue.  A  train  approaching  from  the  east  on  said 
fonrth  track  could  be  seen  a  half  a  mile  away.  The 
testimony  is  somewhat  conflicting  as  to  whether,  when 
deceased  reached  the  crossing,  the  south  gates  were 
up  or  down,  a  witness  for  plaintiff  testifying  that  she 
was  standing  on  the  east  sidewalk  of  Kedzie  avenue 
south  of  the  crossing;  that  deceased  passed  her  and 
started  to  cross  the  tracks ;  that  at  that  time  the  south 
gates  were  open,  and  that  later  she  saw  him  struck  by 
the  train.  Six  witnesses  for  defendant  testified  that 
this  witness  had  a  bad  reputation  for  truth  and  verac- 
ity in  the  community  in  which  she  lived.  Plaintiff's 
witness,  a  boy  nine  years  old  at  the  time  of  the  acci- 
dent, testified  that  he  was  playing  about  sixty-five  feet 
north  of  the  tracks ;  that  he  noticed  deceased  crossing 
the  tracks,  and  that  the  gates  were  open.  He  also 
testified  that  he  saw  a  freight  train  strike  deceased. 
Six  witnesses  for  defendant  testified  that  at  the  time 
of  the  accident  and  for  several  minutes  prior  thereto 
the  gates  were  down. 

Deceased  passed  the  south  gates  and  continued  to 
walk  north  on  east  sidewalk,  looking  straight  ahead 
and  not  at  any  time  looking  towards  the  east.  The 
engineer  of  the  freight  train  on  said  fifth  track  testi- 
fied that  he  first  observed  deceased  when  deceased  was 
just  inside  the  south  gates,  which  were  down;  that 
deceased  walked  north;  that  when  he  reached  the 
freight  train  he  ** bumped  into"  one  of  the  cars,  and 
then  stood  facing  the  train  in  the  space  between  the 
train  and  the  next  track  to  the  south,  the  fourth  track, 
and  made  no  effort  to  get  off  the  tracks ;  and  that  there 
was  nothing  to  obstruct  his  view  of  the  train  approach- 
ing Kedzie  avenue  on  said  fourth  track  from  the  time 
he  left  the  south  gates  until  he  was  struck.  In  the 
meantime  a  train  of  empty  passenger  coaches  was 
approaching  from  the  estst  on  this  fourth  track.  This 
train  was  backing  west,  coaches  first,  and  was  running 
about  eight  or  nine  miles  per  hour.    The  automatic 
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bell  on  the  engine  in  the  rear  was  rinj2:ing.  The  pilot 
had  such  control  of  the  train  that  he  could  stop  it  with- 
out the  assistance  of  the  engineer.  The  pilot  was 
standing  on  the  west  platform  of  the  car  farthest  from 
the  engine,  in  the  same  position  as  a  motorman  on  a 
street  car,  with  his  hand  on  the  air  brake.  He  testified 
that  he  sounded  the  air  whistle  at  frequent  intervals 
as  the  train  approached  Kedzie  avenue  and  that  he 
noticed  three  men  standing  at  different  places  imme- 
diately south  of  said  freight  train  between  the  train 
and  the  fourth  track.  He  further  testified:  ''There 
was  room  enough  between  that  freight  train  and  my 
train  to  permit  a  man  to  stand  in  between.  That  was 
done  right  along.  I  passed  two  of  the  switchmen  and 
I  supposed  he  was  the  third.  The  space  between  the 
south  edge  of  freight  cars  and  north  edge  of  my  cars 
was  probably  six  feet.  *  *  *  He  was  looking  at 
the  cars  in  the  clear  of  me.  As  I  come  in  about  15  or 
20  feet  of  him,  he  stepped  back.  I  whistled  and  hol- 
lered. •  •  •  But  he  stepped  back  two  steps  and 
comer  of  car  hit  him  in  the  side  and  knocked  him  down. 
Car  struck  back  of  his  hes4.  At  that  time  I  had  re- 
duced speed  of  my  train  considerable.  It  was  not 
going  over  two  or  three  miles  ax>]iour  when  it  hit  him. 
It  ran  probably  half  a  car  leng"^  before  stopping. 
•  *  *  Then  I  jumped  off.  *  *\  *  No  part  of 
my  train  ran  over  him.  *  *  *  If  l\had  stood  still 
he  would  not  have  been  struck."  The  t\igineer  of  the 
freight  train  also  testified  that  shortly  be^^re  deceased 
was  struck  he  leaned  out  of  the  cab  wina^w  and  en- 
deavored to  direct  deceased's  attention  to  t^ oncom- 
ing train  but  was  unsuccessful.  ^ 

From  a  judgment  for  plaintiff  for  five  thousand 
dollars,  defendant  appeals.  * 

Winston,  Payne,  Strawn  &  Shaw,  for  appelliOit; 
EdVabd  W.  Everett  and  James  H.  Winston,  of  coUB- 
sel. 
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QuiK  O'Brien,  for  appellee;  Munson  T.  Case,  of 
counsel. 

Mb.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Railroads,  8  738* — tohen  pedestrian  at  street  crossing  guilty  of 
contributory  negligence.  Evidence  in  action  to  recover  damages 
for  alleged  wrongful  killing  of  pedestrian  at  street  crossing  exam- 
ined and  held  to  show  that  deceased  was  guilty  of  contributory 
negUgence. 


Morris  Feldman  et  al.,  trading  as  Feldman  Brothers, 
Defendants  in  £rror,  y.  David  Bernstein,  Plaintiff 
in  Error. 

Gen.  No.  20,092.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chablks  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  March  23,  1915. 

Statement  of  the  Case. 

Action  by  Morris  Feldman,  Abraham  Feldman, 
Nathan  Feldman  and  Hyman  Feldman,  trading  as 
Feldman  Brothers,  plaintiffs,  against  David  Bern- 
stein, defendant. 

Defendant  by  a  written  contract  of  guaranty,  di- 
rected plaintiffs  to  deliver  to  J.  Kier  such  goods  as 
Kier  might  want  from  time  to  time,  agreeing  to  be- 
come fully  responsible  to  plaintiffs  for  any  balance, 
either  upon  open  account  or  promissory  notes,  which 
Kier  might  from  time  to  time  owe  plaintiffs,  not  ex- 

•Se€  llllnolfl  Note*  Dlsest,  VoU.  XI  to  XV,  mod  Cumulative  Quarterly, 
topic  and  ftection  number. 
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ceeding  the  sum  of  $400  for  such  purchases.  All  notice 
necessary  to  charge  him  as  guarantor  in  case  plaintiffs 
should  call  upon  him  to  pay  any  deficiency  was  ac- 
knowledged by  defendant  in  the  writing,  and  he  agreed 
that  said  writing  should  be  construed  as  a  continuing 
guaranty.  In  plaintiffs'  statement  of  the  claim,  to 
which  a  copy  of  the  guaranty  was  attached,  it  was 
alleged,  in  substance,  that  plaintiffs'  open  account 
against  said  Kier  amounted  to  the  total  sum  of  $384.86, 
for  merchandise  delivered  to  him,  and  that  defendant 
owed  plaintiffs  said  sum. 

The  only  defense  set  out  in  defendant's  affidavit 
of  merits  was  that  defendant  had  never  guarantied 
the  payment  of  any  account  of  plaintiffs  against  J. 
Kier  for  merchandise  delivered  by  plaintiffs  to  said 
Kier.  The  defendant,  however,  admitted  that  he  signed 
the  instrument  in  writing  sued  upon,  but  claimed  that 
he  signed  it  for  '*1.  Kier"  and  not  for  '*  J.  Kier." 

To  reverse  a  judgment  for  plaintiffs  for  $384.86,  de- 
fendant prosecutes  this  writ  of  error. 

Aabon  Soble,  for  plaintiff  in  error. 

No  appearance  for  defendants  in  error. 

Mr.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Guaranty,  §  1* — when  evidence  sufficient  to  establish.  Evidence 
examined  and  held  to  be  sufficient  to  establish  the  making  of  a 
contract  of  guaranty. 

•8ee  IliluoU  Notes  Digest,  VoU.  XI  to  XV,  and  ComolaUve  Quarterly,  Mune 
topic  and  iiectlon  number. 
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Theodore  Wolf,  (Plaintiflf)  and  Overland  Motor  Com- 
pany, (Garnishee),  Defendants  in  Error,  y.  J.  F.  Tim- 
mons,  Plaintiff  in  Error. 

Gen.  No.  20,192.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  IC 
pRixDrviLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  March  23,  1915. 
Rehearing  denied  April  8,  1915. 

Statement  of  the  Case. 

Action  of  the  fourth  class  in  contract  by  Theodore 
"Wolf,  plaintiff,  against  J.  F.  Timmons,  defendant.  On 
November  10,  1913,  the  day  on  which  the  action  was 
commenced  and  summons  issued,  plaintiff  filed  an  afli- 
davit  and  bond  for  an  attachment  in  aid,  and  an 
attachment  writ  was  issued,  directing  the  bailiff  to 
summon  the  Overland  Motor  Company  as  garnishoo. 
Plaintiff  alleged  in  his  affidavit  for  attachment  that 
the  defendant  **is  about  fraudulently  to  conceal,  as- 
sign or  otherwise  dispose  of  his  property  or  effects, 
so  as  to  hinder  and  delay  his  creditors, '^  and  that  **the 
debt  sued  for  was  fraudulently  contracted  on  the  part 
of  the  debtor,"  and  that  the  defendant  wrote  and 
signed  the  statements  which  constituted  the  fraud. 
The  summons  was  returned  by  the  bailiff  on  November 
15th  with  the  indorsement  that  the  defendant  was  **not 
found  in  the  City  of  Chicago."  The  attachment  writ 
was  returned  with  the  indorsement  that  he  had  served 
the  same  on  the  garnishee,  on  November  14th.  The 
garnishee  answered  to  the  effect  that  it  was  indebted 
to  defendant  in  the  sum  of  $225. 

Defendant  entered  his  special  appearance  December 
3rd  for  the  sole  and  only  purpose  of  moving  **to  quash 
the  writ  of  attachment,"  and  of  moving  '*to  dismiss 
the  above  entitled  cause  for  want  of  jurisdiction," 
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and  filed  his  so-called  written  **plea  to  the  jurisdic- 
tion," which  was  signed  by  defendant  personally,  and 
was  verified  by  his  affidavit,  sworn  to  before  a  notary 
public  of  Cook  county  on  December  1st.  This  plea 
alleged,  in  substance,  that  defendant,  at  the  time  of 
the  commencement  of  the  action,  was  and  had  been  for 
thirty-six  years  a  resident  of  Seneca,  in  the  county 
of  LaSalle  and  State  of  Illinois;  that  he  was  not  and 
had  never  been  a  nonresident  of  the  State  of  Illinois ; 
that  no  part  of  plaintiff's  alleged  claim  against  him 
**was  contracted  or  caused  through  fraud  or  fraudu- 
lent intent  by  him;''  and  that  the  action  is  improperly 
brought,  etc.  It  appears  from  the  transcript  that  on 
the  same  day  the  court  overruled  defendant's  motion. 
It  further  appears  that  on  the  following  day  the  de- 
fendant moved  that  plaintiff  file  an  amended  state- 
ment of  claim  instanter.  The  court  granted  the  motion 
and  extended  the  time  within  which  defendant  might 
file  his  affidavit  of  merits  until  December  9th.  Plain- 
tiff, on  December  4th,  filed  an  amended  statement  of 
claim  alleging  that  plaintiff's  claim  *'is  for  the  differ- 
ence in  price  of  one  automobile  sold  to  defendant  for 
$819,  which  he  refused  to  keep  after  purchasing  same, 
and  the  price  at  which  it  was  sold,  to-wit:  $700,  on 
or  about  September  20,  1913,  less  the  expense  of  han- 
dling and  selling  same  amounting  to  $31."  In  plain- 
tiff's affidavit  of  claim  it  was  stated  that  $150  was 
due  plaintiff  from  defendant. 

The  defendant  did  not  file  an  affidavit  of  merits  to 
plaintiff's  amended  statement  of  claim  within  the  time 
mentioned  in  the  court's  order  of  December  4th,  and 
did  not  traverse  that  portion  of  plaintiff's  affidavit 
for  attachment  in  aid,  which  alleged  that  defendant 
is  about  fraudulently  to  conceal,  assign  or  otherwise 
dispose  of  his  property  or  effects  as  so  to  liinder  and 
delay  his  creditors,  and  on  December  10th  the  court 
defaulted  defendant  in  the  original  suit  for  want  of 
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an  affidavit  of  merits,  and  after  a  hearing,  before  the 
court  without  a  jury,  assessed  plaintiff's  damages  at 
the  sum  of  $150,  and  also  sustained  the  attachment. 
And  thereupon  the  court  entered  judgment  in  the 
original  suit  in  favor  of  plaintiff  and  against  the  de- 
fendant for  $150  and  costs,  and  also  entered  judgment 
against  the  garnishee.  Overland  Motor  Company,  on 
its  answer  for  the  sum  of  $225,  for  the  use  of  plain- 
tiff as  to  $156.10,  being  the  amount  of  the  original 
judgment  and  costs,  and  the  residue  for  the  use  of  the 
defendant. 

On  the  following  day,  December  11th,  the  defendant 
moved  to  set  aside  and  vacate  the  judgment  against 
the  defendant  and  also  the  judgment  against  the  gar- 
nishee, and  the  motion  was  set  for  hearing  on  January 
2,  1914,  at  which  time  the  attorney  for  defendant  pre- 
sented and  read  his  own  affidavit,  subscribed  and  sworn 
to  on  December  11th,  in  support  of  the  motion,  where- 
in it  was  alleged  that  affiant  procured  a  copy  of 
plaintiff's  amended  statement  of  claim,  filed  December 
4th,  on  December  5th ;  that  on  account  of  his  attending 
court  on  a  motion  for  a  new  trial  **he  had  no  time 
to  draw  an  affidavit  of  merits"  until  Monday,  Decem- 
ber 8th ;  that  said  affidavit  of  merits  was  written  up  by 
his  stenographer  on  Tuesday,  December  9th,  where- 
upon he  immediately  mailed  the  same  to  defendant 
at  Seneca,  Illinois,  but  had  not  had  time  to  receive 
it  back;  that  on  December  9th  he  '* called  up"  plain- 
tiff's attorney  and  asked  for  further  time  within  which 
to  file  an  affidavit  of  merits  and  that  said  attorney 
**led  this  affiant  to  believe"  that  he  would  allow  further 
time;  that  affiant  believes  that  defendant  has  a  good 
defense  to  the  merits  to  the  whole  of  plaintiff's  de- 
mand ''in  that  he  never  contracted  to  buy  the  automo- 
bile mentioned  in  plaintiff's  statement  of  claim."  The 
court  overruled  defendant's  motion  to  vacate  and  set 
aside  said  judgments,  and  defendant  sued  out  this 
writ  of  error. 
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To  reverse  the  judgment  of  the  court  overruling 
defendant's  motion  to  set  aside  and  vacate  said  judg- 
ments, defendant  sues  out  this  writ  of  error. 

Marshall  Solbebg,  for  plaintiff  in  error. 

Walter  H.  Eckert,  for  defendants  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Afpeabance,  §  10* — when  making  motion  amounts  to.  A  de- 
fendant in  an  action  on  a  contract  in  which  an  attachment  in 
aid  had  been  issued,  entered  a  special  appearance  for  the  sole  pur- 
pose of  moving  to  quash  the  writ  of  attachment  and  of  moving  to 
dismiss  the  cause  for  want  of  Jurisdiction  and  filed  a  so-called 
plea  to  the  Jurisdiction.  After  the  denial  of  his  motion  to  quash 
the  writ  and  dismiss  the  cause,  he  moved  that  plaintift  file  an 
amended  statement  of  claim.  It  was  held  that  the  latter  motion 
amounted  to  entering  a  general  appearance  and  that  the  court 
thereby  obtained  Jurisdiction  of  his  person. 

2.  Municipal  CJourt  of  Chicago,  §  8* — when  jurisdiction  of  de- 
fendant and  garnishee  acquired  by  appearance  of  defendant.  Where 
a  defendant  in  an  action  in  which  an  attachment  in  aid  has  been 
issued  enters  a  general  appearance  and  the  garnishee  is  found 
and  served  in  the  district,  the  Municipal  Court  of  Chicago  acquires 
Jurisdiction  of  both  the  defendant  and  the  garnishee. 

3.  Judgment,  §  142* — what  essential  on  motion  to  vaccUe  de- 
fault.  The  affidavit  in  support  of  a  motion  to  vacate  and  set  aside 
a  Judgment  by  default  must  show  diligence  as  well  as  a  meritorious 
defense. 

•Se«  Illinois  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Qoarterlj,  same 
topio  and  section  number. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror^ T.  Margaret  Fitzpatrick,  Plaintiif  in  Error. 

Gen.  No.  20,333.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  H. 
Bowles,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.     Opinion  filed  March  23,  1915. 


Statement  of  the  Case. 

Prosecution  by  The  People  of  tlie  State  of  Illinois, 
plaintiff,  against  Margaret  Fitzpatrick,  defendant. 

On  January  9,  1914,  an  information,  signed  by 
Thomas  H.  Sweeney  and  verified  by  his  affidavit,  was 
filed  in  the  Municipal  Court  of  Chicago,  charging  that 
Margaret  Fitzpatrick,  **is  an  idle  and  dissolute  person, 
is  a  common  night  walker  and  goes  about  the  public 
streets  soliciting  men  for  the  purpose  of  prostitu- 
tion; is  lewd,  wanton  and  lascivious  in  speech,  person 
and  behavior ;  is  idle  and  neglectful  of  all  lawful  busi- 
ness and  did  habitually  mis-spend  her  time  by  fre- 
quenting houses  of  ill-fame  and  tippling  shops."  By 
order  of  the  chief  justice  of  the  Municipal  Court  the 
cause  was  set  for  trial  before  the  lion.  Charles  H. 
Bowles,  a  judge  of  the  City  Court  of  Chicago  Heights, 
Cook  County,  Illinois,  who  was  holding  a  branch  of 
the  Municipal  Court  at  the  request  of  the  judges  of 
said  Municipal  Court. 

Defendant  pleaded  not  guilty  and  demanded  a  jury 
trial,  and  the  jury  having  found  her  guilty  and  a  sen- 
tence of  six  months'  imprisonment  in  tlie  House  of 
Correction  having  been  imposed,  defendant  prosecutes 
this  writ  of  error. 
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Eugene  A.  Moran,  for  plaintiff  in  error;  Eankin 
&  MoRAN^  of  counsel. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson  and  James  C.  Dooley,  of  counsel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Municipal  Coubt  of  Chicago,  §  35* — tohen  information  hy 
another  than  Attorney  General  or  State's  Attorney  sufficient.  Crim- 
inal cases  in  the  Municipal  Court  of  Chicago  in  which  the  punish- 
ment is  by  fine  or  imprisonment  otherwise  than  in  the  penitentiary 
may  be  prosecuted  by  the  Information  of  another  than  the  Attoi^ 
ney  General  or  State's  Attorney,  but  in  such  cases  the  information 
must  be  verified  by  the  affidavit  of  such  other  person. 

2.  Municipal  Coubt  of  Chicago,  §  A* — when  judge  of  court  of 
another  city  may  sit.  Under  section  13  of  the  Municipal  Court 
Act  (J.  &  A.  If  3325)  a  Judge  of  the  City  Court  of  Chicago  Heights 
who  has  been  requested  by  the  judges  of  the  Municipal  Court  of 
Chicago  to  hold  a  branch  of  the  latter  court  has  Jurisdiction  to 
try  causes  brought  in  such  branch. 

3.  Criminal  law,  §  162* — when  evidence  sufficient  to  show  de- 
fendant to  he  a  vagabond.  Where  on  an  information  under  Illinois 
R.  S.,  ch.  38,  sec.  270  (J.  ft  A.  H  3962)  the  testimony  of  the  six 
witnesses  for  the  People  is  to  the  effect  that  defendant  was  a  com- 
mon night  walker  and  prostitute,  was  dissolute,  neglectful  of  all 
lawful  business  and  habitually  misspent  her  time  frequenting 
tippling  shops,  while  defendant,  who  is  the  only  witness  for  the 
defense,  denies  the  charges  and  states  that  she  is  engaged  in  doing 
housework  for  her  employer,  receiving  therefor  five  dollars  a  week 
and  her  room  and  board  and  that  she  also  receives  ten  dollars  a 
week  from  her  husband  who  lives  in  California,  the  evidence  is 
sufficient  to  support  a  verdict  finding  her  guilty. 

*See  IlUnolB  Note*  Digest,  Vols.  XI  to  XV,  and  Cumolative  Qnarterlj,  Mun« 
topic  and  «eciloii  number. 
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Samuel  Burns,  Defendant  in  Error,  t.  William  A.  Sul- 
livan.  Plaintiff  in  Error. 

Gen.  No.  20,266.    (Not  to  be  reported  in  fall.) 

£rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNET,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  with  finding  of  facts.  Opin- 
ion filed  March  23,  1915.    Rehearing  denied  April  8,  1915. 

Statement  of  the  Case. 

Action  by  Samuel  Bums,  plaintiff,  against  William 
A.  Sullivan,  defendant,  to  recover  commissions  for 
plaintiff's  services  as  broker  in  procuring  the  sale  of 
defendant's  house  and  lot. 

The  material  facts  are,  in  substance,  as  follows: 
Defendant  listed  certain  property  for  sale  at  seventy- 
three  hundred  dollars  with  plaintiff  and  with  several 
other  real  estate  brokers  early  in  1913,  informing  them 
that  he  would  pay  commissions  to  the  broker  making 
the  sale.  Plaintiff  mentioned  the  property  to  one 
Beilley,  who  wished  to  purchase  a  house  in  that  vicin- 
ity, and  about  March  18,  1913,  plaintiff  showed  Eeilley 
the  premises  and  house.  Eeilley  made  an  offer  of 
seven  thousand  dollars,  which  defendant  refused. 
Subsequently  plaintiff  got  Eeilley  to  make  an  offer  of 
seventy-one  hundred  dollars,  but  defendant  also  re- 
fused this  offer  and  plaintiff  so  told  Eeilley.  There- 
upon plaintiff  ceased  his  negotiations  with  Eeilley, 
and,  according  to  Eeilley 's  testimony,  he  (Eeilley) 
gave  up  the  idea  of  buying  the  house  and  commenced 
looking  for  another  house.  Subsequently  one  Takken, 
another  real  estate  broker,  who  had  been  trying  to  sell 
Eeilley  a  house  in  a  different  location  upon  being  in- 
formed by  Eeilley  that  he  (Eeilley)  had  previously 
looked  at  defendant's  property  but  had  given  up  the 
idea  of  purchasing  it  because  of  the  price,  entered  ne- 
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gotiations  with  Reilley  and  defendant  and  shortly  pro- 
cured from  Reilley  an  offer  of  seventy-two  hundred 
dollars,  (two-thousand  dollars  down  and  balance  in 
deferred  payments)  for  the  property  which  he  finally 
succeeded  in  getting  defendant  to  accept.  The  con- 
tract of  sale  was  presented  to  both  parties  by  Takken 
and  signed  by  them,  and  defendant  paid  Takken  one 
hundred  and  eighty  dollars  as  commissions. 

To  reverse  a  judgment  for  plaintiff  for  one  hundred 
and  eighty  dollars,  defendant  prosecutes  this  writ  of 
error. 

SoNNENSCHEiN,  Bebkson  &  FisHELL,  for  plaintiff  in 
error. 

Charles  A.  Williams  and  Melville  R.  Adams,  for 
defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Brokers,  §  88* — when  evidence  insufficient  to  establish  right  to 
commission.  Evidence  in  action  to  recover  commission  for  services 
as  broker  in  sale  of  real  estate  examined  and  held  to  establish  that 
another  than  plaintiff  was  the  procuring  cause  of  the  sale. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, V.  Franlt  H.  Avery,  PlaintiflT  in  Error. 

Gen.  No.  20,670.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
March  23,  1915. 


«8e«  Illinois  Notes  Divest,  VoU.  XI  to  XV,  and  CamuUtlvo  Qnartorly, 
ivjfic  and  section  number. 
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Statement  of  the  Case. 

Prosecution  by  The  People  of  the  State  of  Illinois, 
plaintiff,  against  Frank  H.  Avery,  defendant,  on  an 
information  signed  by  David  Neuman  and  verified 
by  his  affidavit. 

Section  93  of  the  Criminal  Code  (J.  &  A.  1[  3647)  on 
which  the  information  is  based  is,  in  part,  as  follows : 

**  Whoever,  either  verbally,  or  by  written  or  printed 
commnnication,  maliciously  threatens  to  accuse  another 
of  a  crime  or  misdemeanor  •  •  •  with  intent  to 
extort  money,  goods,  chattels  or  other  valuable  thing, 
or  threatens  *  *  *  to  accuse  another  of  a  crime 
or  misdemeanor,  •  •  *  though  no  money,  goods, 
chattels  or  valuable  thing  be  demanded,  shall  be  fined 
in  a  sum  not  exceeding  $500,  and  imprisoned  not  ex- 
ceeding six  months.'* 

The  information  is  in  the  following  language : 

**  David  Neuman  •  •  *  gives  the  Court  to  be 
informed  and  understand  that  F.  H.  Averv,  heretofore 
to-wit:  on  the  6th  day  of  July,  A.  D.  1914,  at  the 
City  of  Chicago  aforesaid,  did  then  and  there  demand 
money  to  the  amount  of  one  hundred  dollars  ($100) 
from  the  affiant  with  menaces  and  without  reason  and 
probable  cause  and  thereby  did  threaten  the  affiant 
that  unless  the  affiant  delivered  to  him,  the  said  F. 
H.  Avery,  the  aforesaid  sum  he  would  cause  the  affiant 
to  he  placed  in  prison  with  a  view  thereby  and  intent 
then  and  there  to  extort  and  gain  money,  contrary  to 
the  form  of  the  Statute  in  such  case  made  and  pro- 
vided," etc. 

Defendant  having  been  found  guilty  and  a  fine  of 
five  hundred  dollars  and  costs  of  nine  dollars  having 
been  imposed,  he  prosecutes  this  writ  of  error  to  re- 
verse the  judgment. 

W.  E.  Cloybs  and  John  J.  Whiteside,  for  plaintiff 
in  error. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wn^ON  and  Ernest  Langtby,  of  counsel. 

Vol.  CLXXXXII  9 
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Schlottke  v.  Schlottke,  192  111.  App.  130. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court 

Abstraet  of  the  Decision. 

ExTOSTioN,  S  3* — when  information  insufficient.  An  information 
which  charges,  In  Bubetanoe,  that  defendant  threatened  one  N.  that 
unless  N.  delivered  to  defendant  the  sum  of  one  hundred  dollars, 
defendant  would  cause  N.  "to  be  placed  in  prison/'  is  not  sufficient 
to  charge  an  offense  under  Criminal  Code,  sec.  93,  (J.  &  A.  7  3647), 
which  provides  that  one  who  "threatens  to  accuse  another  of  a 
crime  or  misdemeanor  •  •  •  with  intent  to  extort  money"  shall 
'be  punished  by  fine  and  imprisonment 


Emma  L.  Schlottke^  Appellant,  y.  Frederick  K.  Sehlott- 
ke.  Appellee. 

Oen.  No.  19,841.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Mabcus 
A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  Biarch 
23,  1915. 

Statement  of  the  Case. 

Bill  for  separate  maintenance  filed  by  Emma  L. 
Schlottke,  complainant,  against  Frederick  K.  Schlottke, 
defendant. 

The  evidence  shows  that  complainant  and  defend- 
ant, who  had  been  married  and  living  together 
more  than  twenty-six  years,  were  living  in  Indiana, 
together  with  their  daughter  and  son-in-law.  The  de- 
fendant and  his  son-in-law  were  jointly  operating  a 
farm.  A  controversy  arose,  which  provoked  and  ex- 
cited the  defendant,  and  in  which  the  son-in-law  struck 
the  defendant  in  the  face,  knocking  him  down.  De- 
fendant's glasses  were  knocked  off  his  nose  by  the 

•See  nilnols  Note*  Digest,  Yol«.  XI  to  XY,  and  Cumnlftttve  Cloarterlx.  mum 
topic  and  fectUm  number. 
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blow  and  broken  and  the  pieces  of  glass  cut  his  face 
to  some  extent.  The  daughter  made  some  unpleasant 
remarks  to  him,  and  thereupon  the  father  slapped  her 
in  the  face  with  the  back  of  his  hand.  The  son-inJaw 
then  gave  defendant  a  severe  beating,  whereupon  the 
defendant  packed  up  his  clothing  and  asked  his  wife 
to  come  to  Chicago,  telling  her  that  it  was  a  shame  for 
a  man  to  be  beaten  by  his  son-in-law.  The  complain- 
ant took  the  part  of  the  son-in-law  and  daughter  and 
in  response  to  uncomplimentary  remarks  by  defendant 
called  the  defendant  disagreeable  names  and  refused 
to  go  with  him  to  Chicago.  Two  weeks  later,  after  he 
had  requested  her  to  go  to  Chicago  with  him,  without 
writing  him  or  naaking  any  demand  on  him  for  sup- 
port and  maintenance,  filed  her  bill  in  this  cause. 

In  his  answer  the  defendant  offered  to  take  his  wife 
back  and  support  her.  The  defendant  came  to  Chicago 
and  secured  employment  and  remained  in  Chicago. 

The  complainant  was  always  intrusted  by  the  de- 
fendant with  the  family  purse,  and,  as  far  as  the  record 
shows,  had  been  treated  up  to  the  time  of  the  occur- 
rence above  mentioned  with  great  consideration  by  the 
defendant,  and  there  had  been  no  quarrel  or  contro- 
versy between  them.  At  the  hearing  the  defendant 
offered  to  receive  the  complainant  as  his  wife,  to  live 
with  her,  provide  for  her  and  give  her  a  home  as  soon 
as  he  could  remove  or  get  rid  of  one  of  his  tenants  so 
that  they  could  occupy  one  of  the  flats  which  they 
owned.  The  complainant  refused,  however,  to  have 
anything  to  do  with  defendant,  and  insisted  upon  living 
apart  from  him. 

From  a  decree  denying  the  relief  sought,  complain- 
ant appeals. 

John  Stelk,  for  appellant 

William  T.  Payne,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

Husband  and  wife,  $  264* — when  evidence  insufficient  to  ivarrant 
decree  for  separate  maintenance.  Evidence  examined  and  held 
Insufficient  to  warrant  a  decree  for  separate  maintenance. 


Chicago  Title  &  Trust  Company,  t.  Alexander  B.  Mac- 
Donald,  Appellee.    William  Allen,  Appellant. 

Gen.  No.  19,931.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Marcus 
A.  Kayanaoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  March 
23,  1915. 

Statement  of  the  Case. 

Bill  of  interpleader  by  the  Chicago  Title  &  Trust 
Company,  complainant,  against  Alexander  E.  Mac- 
Donald  and  William  Allen,  defendants. 

The  bill  sets  up  that  complainant  had  $1,400  and  a 
contract  held  subject  to  the  joint  order  of  defendants 
and  that  they  refused  to  give  such  order  and  each 
claimed  the  money. 

Each  defendant  answered  setting  up  his  claim. 

The  pleadings  and  evidence  show  that  on  February 
15,  1912,  Allen  and  MacDonald  entered  into  a  written 
agreement  whereby  Allen  was  to  sell  and  convey  to 
MacDonald  by  warranty  deed  certain  property  in  Chi- 
cago subject  to  a  first  mortgage  of  $10,000,  with  five 
per  cent,  interest,  and  to  a  $6,000  mortgage  bearing 
interest  at  five  and  one-half  per  cent. 

MacDonald  was  to  sell  and  convey  to  Allen  by  war- 
ranty deed  certain  property  in  Texas  and  pay  Allen 
$2,000  in  cash,  of  which  sum  $400  was  to  be  deposited 

•See  nilnoto  Notes  Digest,  Vols.  XI  to  HY,  and  CumiilaUTe  Qnarterljr,  same 
topic  and  section  number. 
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in  escrow  with  complainant.  MacDonald  was  to  fur- 
nish to  Allen,  within  ten  days,  proper  abstracts  of  title 
to  the  Texas  land,  showing  a  good  title  to  the  same  in 
MacDonald.  Allen  was  to  furnish  a  guaranty  policy 
showing  title  in  vendor  subject  to  the  above  mentioned 
incumbrances.  Deeds  were  to  be  passed  and  the 
transaction  closed  within  ten  days.  It  was  provided 
that  time  was  of  the  essence  of  the  agreement. 

On  the  same  day  an  escrow  agreement  was  signed 
by  the  parties  providing  that  the  contract,  money  and 
escrow  agreement  were  to  be  deposited  with  complain- 
ant, to  be  delivered  by  it  only  upon  their  joint  order, 
and  the  papers  and  money  were  deposited  in  accord- 
ance therewith. 

The  evidence  shows  that  in  the  afternoon  of  the  same 
day,  Allen  recalled  that  the  interest  on  the  first  mort- 
gage was  five  and  one-half  per  cent,  instead  of  5  per 
cent,  as  mentioned  in  the  contract.  He  thereupon 
'called  up  the  oflBce  of  MacDonald 's  agent  who  had 
initiated  the  trade  and  left  word  about  it.  The  next  day 
he  told  the  agent  of  the  error  in  the  rate  of  interest, 
and  requested  him  to  see  MacDonald  and  inform  him 
of  the  interest  error,  and  if  that  made  any  difference 
the  trade  would  be  dropped  immediately.  Subsequent- 
ly Allen  asked  the  agent  if  he  had  seen  MacDonald  in 
regard  to  the  difference  in  the  rate  of  interest,  and 
the  agent  stated  that  it  was  all  right,  that  MacDonald 
would  understand  it. 

A  few  days  after  the  contract  was  signed,  Allen 
procured  a  guaranty  policy  for  $16,000,  and  submitted 
it  to  MacDonald,  who  then  for  the  first  time  was  in- 
formed as  to  the  difference  in  the  rate  of  interest  on 
the  mortgage  from  the  guaranty  policy.  After  his 
attention  was  called  to  the  difference  in  the  rate  of 
interest  between  the  mortgage  and  the  contract,  he 
always  insisted  that  Allen  would  have  to  allow  him 
$250  on  his  purchase  price  in  order  to  provide  for  the 
difference  in  the  rate  of  interest     MacDonald  also 
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insisted  that  the  guaranty  policy  furnished  by  Allen 
should  cover  the  value  of  the  property  instead  of 
merely  the  amount  of  the  incumbrances  thereon,  and 
refused  to  complete  the  transaction  unless  these  con- 
ditions were  complied  with. 

The  master  found  and  the  decree  of  the  court  finds 
that  at  no  time  during  the  negotiations  did  Allen  offer 
or  agree  with  MacDonald  to  adjust  these  differences, 
nor  was  any  tender  of  the  money  and  policy  made  by 
Allen  to  MacDonald. 

The  contract  had  been  extended  by  mutual  agree- 
ment to  March  16,  1912,  and  on  that  date  the  parties 
met  for  the  purpose  of  closing  the  contract.  At  this 
meeting,  according  to  the  testimony,  these  matters 
were  discussed  and  MacDonald  proposed  that  Allen 
make  good  the  difference  in  the  rate  of  interest  and 
carry  out  the  contract,  and  that  Allen  declined  to 
accede  to  MacDonald 's  request  and  left  the  meeting. 

Subsequently  the  abstracts  to  be  furnished  by  Mac- 
Donald were  placed  in  the  hands  of  Allen's  attorney 
for  examination.  Several  objections  were  raised  by 
the  attorney  to  the  title  to  the  Texas  lands,  some  of 
which  were  afterwards  waived,  but  one  objection  was 
not  cured. 

It  appeared  from  the  evidence  that  the  title  to  the 
Chicago  property  was  not  in  Allen's  name,  but  was 
in  the  name  of  a  person  by  the  name  of  Stinson,  to 
whom  the  guaranty  policy  ran.  The  answer  of  Allen 
asks  for  a  specific  performance  of  the  contract.  The 
answer  of  MacDonald  demands  the  surrender  of  the 
contract  and  the  return  of  the  money  which  he  had 
deposited. 

The  bill  of  complainant  was  sustained  and  a  decree 
entered  ordering  complainant  to  pay  the  money  into 
court,  and  complainant,  having  done  so,  was  dismissed 
out  of  court  with  its  costs. 

The  cause  having  been  referred  to  a  master,  he  took 
proofs  and  reported  that  MacDonald  was  entitled  to 


Chicago — First  Distbict — March,  1915.  135 

Chicago  Title  ft  Trust  Co.  v.  MacDonald,  192  111.  App.  132. 

the  money  and  contract.  Allen  objected  to  the  master's 
findings  but  his  objections  were  overruled.  The  ob- 
jections were  ordered  to  stand  as  exceptions.  On  a 
hearing  before  the  court,  the  exceptions  were  over- 
ruled, the  report  approved  and  a  decree  entered  in 
accordance  with  the  findings.  To  reverse  the  decree, 
Allen  appeals. 

Vail  &  Vettb,  for  appellant  William  Allen. 

Lee  &  Lee,  for  appellee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court 

Abstract  of  the  Decision. 

1.  Specific  performance,  {  11* — token  performance  of  contract 
for  exchange  of  real  estate  not  compelled.  Where  a  contract  for 
the  exchange  of  real  estate  provides  that  the  first  party  will  sell 
and  convey  to  the  second  by  warranty  deed  certain  property  and 
the  evidence  shows  that  the  title  to  the  land  is  in  a  third  person 
who  is  not  a  party  to  the  bill,  there  is  such  a  lack  of  mutuality 
in  the  contract  as  will  prevent  the  first  party  from  obtaining  a 
decree  of  specific  performance. 

2.  Vendor  and  purchaser,  §  152* — when  tender  of  warranty  deed 
requisite.  A  party  to  a  contract  for  a  conveyance  by  warranty 
deed  cannot  tender,  as  a  compliance  therewith,  a  deed  executed  by 
a  third  person. 

•See  lUlDols  Notes  Dtseet,  VoU.  XI  to  XV,  and  Cttmulatlve  QuarterlT,  Mime 
tople  aod  Mctton  nmnber. 
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Frank  Handtoffski,  Appellee,  t.  Chicago  Consolidated 
Traction  Company,  Appellant. 

Gen.  No.  19,988. 

1.  Cabbiebs,  §  478* — what  basis  for  measure  of  damages  in  action 
for  breach  of  contract  to  carry  passenger  safely.  In  an  action  of 
assumpsit  against  a  carrier  for  breach  of  an  Implied  contract  to 
carry  a  passenger  safely,  the  Injury  to  the  person  Is  the  basis  for 
determining  the  measure  of  damages  for  the  breach. 

2.  Limitation  of  actions,  S  12* — what  provision  applicable  to 
assumpsit  for  breach  of  contract  to  carry  safely.  An  action  of 
assumpsit  against  a  carrier  for  breach  of  an  Implied  contract  to 
carry  a  passenger  safely  falls  within  the  provisions  of  section  15 
of  the  Limitation  Act  (J.  &  A.  1[  7210),  and  Is  not  governed  by 
section  14  of  that  Act  (J.  &  A.  H  7209). 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDonald,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Affirmed.  Opinion  filed  March 
23,  1915.    Rehearing  denied  April  8,  1915. 

Weymouth  Kikkland  and  Alfred  B.  Davis,  for  ap- 
pellant; John  E.  Guilliams  and  Frank  L.  Kriete,  of 
counsel. 

Kmery  S.  Walker  and  Julius  Limbach,  for  appel- 
lee. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Appellee,  plaintiff  in  the  trial  court  and  herein 
designated  as  plaintiff,  recovered  a  judgment  in  the 
Superior  Court  against  appellant,  Chicago  Consoli- 
dated Traction  Company,  defendant  in  tlie  trial  court 
and  designated  defendant  herein,  in  the  sum  of  ninety- 
two  hundred  dollars,  in  an  action  of  assumpsit  for 
damages  for  breach  of  contract  to  convey  plaintiff 

*8ee  Illinois  Not«s  Dlfrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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safely.  To  reverse  the  judgment  this  appeal  is  prose- 
cuted. 

The  action  as  originally  brought  was  in  case  against 
the  receivers  of  the  defendant.  On  September  23, 
1910,  more  than  two  years  after  the  injury  occurred, 
as  shown  by  the  evidence,  on  motion  of  the  plaintiff 
it  was  ordered  that  the  form  of  action  be  changed  from 
case  to  assumpsit,  and  an  amended  declaration  in  as- 
sumpsit was  thereafter  filed,  consisting  of  three  counts 
against  Sampsell,  receiver,  and  the  Traction  Company 
as  defendants.  June  18,  1913,  the  suit  was  dismissed 
as  to  the  receiver  and  all  papers  and  files  in  the  case 
were  amended  accordingly,  thus  leaving  appellant  the 
sole  defendant.  No  point  is  made  as  to  the  regularity 
of  these  amendment  proceedings,  and  hence  it  is  un- 
necessary to  state  them  with  more  particularity. 

Defendant  filed  a  plea  of  the  general  issue  of  not 
guilty,  also  a  plea  of  nonassumpsit  and  a  plea  of  the 
Two- Year  Statute  of  Limitations. 

A  general  demurrer  was  interposed  by  plaintiff  to 
defendant's  plea  of  the  statute  of  limitations  which 
was  sustained  by  the  court  on  April  12,  1911.  Later, 
on  June  2, 1913,  the  demurrer  was  again  called  up  for 
argument  and  was  again  sustained  by  the  court,  and 
the  defendant  elected  to  stand  by  its  plea. 

The  trial  of  the  cause  resulted  in  a  verdict  for  the 
plaintiff,  assessing  plaintiff's  damages  at  ninety-two 
hundred  dollars,  and  a  judgment  thereon. 

On  this  appeal  no  question  is  raised  as  to  defend- 
ant's liability  if  the  cause  of  action  is  not  barred  by 
the  statute  of  limitation's,  or  as  to  the  amount  of  dam- 
ages. The  only  point  here  urged  by  defendant  is  that 
the  cause  of  action  set  forth  in  the  amended  declaration 
is  barred  by  the  Two-Year  Statute  of  Limitations. 
Upon  this  question  it  is  contended  that  the  action  falls 
within  section  14  of  the  Limitation  Act  (J.  &  A.  U  7209) 
and  is  barred  in  two  years,  and  that  section  15  of  the 
Act  (J.  &  A.  If  7210)  does  not  apply.    It  is  contended 
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that  section  14  includes  within  the  scope  of  its  lan- 
guage any  action  at  law  for  damages  for  injury  to  tlie 
person;  and  that  this  provision  applies  whether  it 
operates  either  as  an  exception  to  section  15  with  ref- 
erence to  actions  on  implied  contracts,  or  cuts  down 
or  narrows  the  meaning  of  the  term  ' 'implied  con- 
tracts" as  used  in  section  15,  so  as  to  exclude  from  the 
purview  of  the  latter  section  actions  of  assumpsit  on 
the  implied  contract  of  carriage  for  damages  for  injury 
to  the  person. 

This  action  is  assumpsit  for  a  breach  of  an  implied 
contract  to  carry  the  plaintiff  safely.  It  is  not  an 
action  to  recover  damages  for  injury  to  the  person, 
for  the  tort  is  waived.  The  injury  to  the  person  is 
the  basis  for  determining  the  measure  of  damages  for 
the  breach  of  contract.    Howard  v.  Ritchie,  9  Kan.  102. 

In  the  above  case  Mr.  Justice  Brewer  said:  ''The 
fact  that  the  breach  of  the  contract  resulted  in  injury 
to  the  specific  personal  property  would  not  reduce  the 
time  within  which  an  action  might  be  brought  below 
that  which  a  party  would  have  in  case  of  any  other 
breach  of  contract." 

In  Kansas  Pac.  Ry,  Co.  v.  Kunkel,  17  Kan.  145,  the 
same  learned  Justice,  speaking  for  the  court,  said: 
* '  The  plaintiff  has  his  election  upon  the  same  state  of 
facts,  whether  to  bring  an  action  ex  contractu  or  one 
ex  delicto.  Here  the  pleader  alleges  that  the  defend- 
ant was  a  common  carrier,  that  it  made  a  certain  con- 
tract of  carriage  and  received  its  pay  therefor,  and 
then  alleges  that  defendant  broke  said  contract  and 
how  it  broke  it.  True,  in  showing  how  defendant  broke 
the  contract  it  discloses  wrongful  acts  done  by  defend- 
ant; but  still  the  manifest  gist  of  the  action  is  the 
breach  of  the  contract,  and  the  tortious  acts  are  simply 
the  manner  of  the  breach.  The  case  was  tried  in  the 
district  court  upon  the  theory  that  it  was  an  action  ex 
contractu,  and  the  first  briefs  of  the  learned  counsel 
were  prepared  upon  the  same  understanding;  and  this 
was  correct." 
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In  Bates  v.  Bates  Machine  Co.,  230  111.  619,  the  Court 
said  (p.  622) :  '**  *  *  and  it  is  generally  held  in 
those  States  where,  as  in  Illinois,  the  common  law 
^orms  of  action  remain  in  use,  that  the  statute  does 
not  fix  the  bar  by  the  cause  of  action  but  by  the  form 
of  the  action.  19  Am.  &  Eng.  Ency.  of  Law  (2nd  ed.)  p. 
268.'' 

We  think  this  action  falls  within  the  provisions  of 
section  15,  and  it  is  not  governed  by  section  14.  The 
language  of  these  sections  is  clear  and  explicit.  We 
perceive  no  obscurity  or  contradiction  in  the  provisions 
of  the  sections.  There  is  no  room  for  construction, 
and  we  need  not  discuss,  therefore,  whether  or  not  the 
provision  for  actions  for  damages  for  injury  to  the 
person  in  section  14  constitutes  or  operates  as  an  ex- 
ception to  section  15,  or  affects  in  any  way  the  mean- 
ing of  the  terms  used  in  section  15.  We  think  the 
argument  on  behalf  of  defendant  in  support  of  such  a 
theory  is  obviously  untenable. 

The  trial  court  did  not  err  in  sustaining  the  plain- 
tiff's demurrer  to  the  defendant's  plea  of  the  statute 
of  hmitations.    The  judgment  is  affirmed. 

Affirmed. 


Wie  People  of  the  State  of  Illinois,  Defendant  In 
Error,  v.  Charles  F.  Hille,  Plaintiff  in  Error, 

Gen,  No.  20,521. 

.*  Contempt,  {  69* — what  evidence  necessary  to  establish  direct 
^irifxi  contempt.  On  a  proceeding  for  criminal  contempt,  where 
®  ^^t    of  contempt  charged  is  the  making  by  defendant  to  the 

^^5^  On  the  call  for  trial  of  certain  criminal  prosecutions  in 
^^^    <3efendant  represented  the  complaining  witnesses,  represen- 

latiotx^  ^^^^  ^^^  complaining  witnesses  had  left  the  State  and  that 

^,/v.T^   llllnolfl  Notes  Disent,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
v>P»^  auu  »«ctioa  number. 
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before  leaving  they  stated  to  him  that  they  did  not  wish  to  have 
anything  further  to  do  with  the  prosecutions  and  would  not  return 
to  the  State,  in  order  to  show  that  the  making  of  the  representa- 
tions by  the  defendant  on  the  occasion  and  in  the  circumstances 
was  a  contempt,  it  must  appear  beyond  a  reasonable  doubt  from 
the  personal  knowledge  of  the  court,  or  by  admissions  of  the  de- 
fendant himself  in  open  court  and  in  the  presence  of  the  court, 
and  from  no  other  source,  that  the  representations  were  false  when 
made,  that  defendant  knew  of  their  falsity  when  he  made  them  and 
that  he  made  them  knowing  their  falsity  and  with  a  wilful  and 
malevolent  intention  of  assailing  the  dignity  of  the  court,  or  of 
Interfering  with  its  procedure  and  the  due  administration  of  Justice. 

2.  CJoNTEMPT,  §  68* — when  evidence  inadmissible  to  support 
charge  of  direct  criminal  contempt.  On  a  proceeding  for  criminal 
contempt  charged  to  have  been  committed  by  making  false  rep- 
resentations to  the  court,  as  to  the  absence  of  complaining  wit- 
nesses in  criminal  cases  called  for  trial,  where  the  court  had  no  per- 
sonal knowledge  of  the  falsity  of  the  representations  nor  of  the 
intention  or  motives  of  defendant  In  making  them,  and  defendant, 
under  oath,  stated  that  he  believed  at  the  time  of  making  the  rep- 
resentations that  they  were  true,  from  what  the  witnesses  them- 
selves had  told  him  and  what  he  had  learned  from  other  sources; 
that  he  would  not  have  made  them  had  he  known  them  to  be 
untrue;  that  he  had  no  intention  of  deceiving  or  misleading  the 
court  and  had  no  Interest  in  the  disposition  of  the  cases  in  which 
they  were  made,  the  testimony  of  witnesses  brought  before  the 
court  in  other  proceedings  to  which  defendant  was  not  a  party, 
and  reports  and  rumors  brought  to  its  notice  in  private,  are  in- 
sufficient to  support  the  charge,  even  though  such  reports  and  ru- 
mors are  subsequently  made  a  part  of  the  record. 

3.  Contempt,  §  61* — what  sufficient  to  purge.  A  Joint  operation 
of  act  and  criminal  intent  being  necessary  to  support  a  charge  of 
criminal  contempt,  a  person  may  purge  himself  of  contempt  by  show- 
ing that  he  acted  innocently  or  through  ignorance  and  without  any 
intention  wrongfully  to  mislead  or  deceive  the  court 

4.  Contempt,  S  61* — when  testimony  under  oath  sufficient  to 
purge.  In  purging  of  contempt,  the  contemnor's  testimony  under 
oath  is  the  equivalent  of  a  sworn  answer. 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  George 
Kersten,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Reversed.    Opinion  filed  March  23,  1915. 

•8e«  nilnols  Notes  Dt^Mt,  Vols.  XI  to  XV,  and  ComuUtlve  Quarterly,  ■amo 
topic  and  Mvtion  nnmbor. 
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William  A.  Morrow,  for  plaintiff  in  error. 

Maclay  Hoynb  and  Marvin  E.  Barnhart,  for  de- 
fendant in  error ;  Francis  E.  Hinckley,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

.  This  writ  of  error  to  the  Criminal  Court  of  Cook 
county  brings  before  us  the  record  of  a  certain  pro- 
ceeding in  that  court,  which  resulted  in  the  plaintiff 
in  error,  Hille,  being  adjudged  guilty  of  direct  crim- 
inal contempt  of  court  and  being  sentenced  to  confine- 
ment in  the  county  jail  of  Cook  county  for  a  period  of 
one  hundred  and  twenty  days. 

It  appears  that  on  April  13,  1914,  the  case  of  The 
People  V.  Flannery  et  cU.,  charged  with  robbery,  and 
the  case  of  The  People  v.  Flannery,  charged  with  as- 
sault, with  attempt  to  commit  murder,  were  called  for 
trial  before  his  Honor,  Judge  Kersten,  in  the  Criminal 
Court,  and  that  upon  alleged  representations  made  by 
the  defendant,  Charles  F.  Hille,  plaintiff  in  error,  that 
the  complaining  witnesses  were  absent,  the  cases,  by 
order  of  the  court,  at  the  suggestion  of  the  State's 
Attorney  and  with  the  acquiescence  of  the  defendants, 
were  stricken  off  the  docket  with  leave  to  reinstate. 

It  further  appears  from  a  statement  of  the  Court 
that  on  the  following  morning,  April  14,  1914,  reports 
were  brought  to  the  Judge  that  undue,  influence  had 
been  resorted  to  by  someone  for  the  purpose  of  caus- 
ing the  complaining  witness  in  the  Flannery  cases  to 
absent  themselves  so  that  there  would  be  no  prosecu- 
tion of  the  cases;  that  collections  were  made  and  that 
money  was  raised,  and  that  some  money  was  paid  over 
to  the  prosecuting  witnesses,  and  for  that  reason  they 
did  not  appear. 

It  further  appears  from  the  record  that  the  Judge, 
upon  receiving  this  report,  deemed  it  advisable  to  call 
together  in  his  chambers  for  a  conference  Hille,  plain- 
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tiff  in  error,  the  assistant  State's  Attorney  and  others, 
and  this  was  accordingly  done  on  the  afternoon  of 
April  14,  1914.  At  this  conference  Judge  Kersten 
introduced  the  subject  of  the  hearing  by  saying  that 
he  wanted  the  record  to  show  what  proceedings  were 
had  in  court  the  day  before,  and  then  proceeded  to 
state  that  the  Flannery  cases  were  called;  that  Cant- 
well  appeared  for  the  defendants,  McKay  for  the  State 
and  Hille  as  representing  the  complaining  witnesses, 
and  that  this  record  showed  that  '^Mr.  Hille  in  court 
stated  that  he  represented  the  complaining  witnesses 
and  that  they  had  left  the  State,  and  before  leaving 
they  had  stated  to  him  that  they  would  not  prosecute 
the  defendants;  also  that  the  complaining  witnesses 
would  not  return  to  the  State;  that  the  state's  attor- 
ney then  suggested  that  the  cases  be  stricken  off,  which 
was  accordingly  done  with  the  acquiescence  of  the  de- 
fendants." One  Briggs  was  then  called  upon  to  give 
such  information  as  he  might  have  on  the  subject,  and 
in  response  stated  that  his  information  was  based  on 
hearsay;  that  Smith  of  the  ** Daily  News"  was  the  man 
who  could  tell  what  evidence  his  paper  had;  that  he 
had  heard  from  him  that  these  Flannerys  had  been 
making  boasts;  that  they  were  collecting  money  and 
that  they  were  going  to  use  it  to  settle  the  case.  At 
this  point  the  presiding  Judge  reminded  those  present 
that  it  is  also  claimed  that  the  State's  Attorney  was 
to  receive  a  part  of  the  money  that  was  raised.  Hille, 
plaintiff  in  error,  was  then  called  upon  for  such  infor- 
mation as  he  might  have  on  the  subject,  and,  in  re- 
sponse, stated  that  he  had  been  in  the  cases  since  the 
Flannerys  were  arrested,  nearly  two  years  before; 
that  he  had  been  in  communication  with  the  Chinese 
involved  in  the  assault  and  robbery  more  or  less  since 
the  occasion  thereof,  until  the  time  the  prosecuting 
witness,  Pon  Lee,  left  for  Indianapolis,  approximately 
a  year  prior  to  the  date  of  that  conference;  that  he 
saw  Pon  Lee  before  he  left  and  that  he,  Pon  Lee,  then 
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stated  that  he  was  not  coming  back  if  the  cases  were 
ever  tried.  Hille  further  stated  that  the  other  two 
complaining  witnesses,  Sam  You  Sieu  and  Lee  Wing, 
had  been  at  his  office  many  times;  that  they  had  ex- 
pressed themselves  as  being  tired  and  disgusted  with 
the  cases,  and  that  they  did  not  want  anything  more 
to  do  with  them  and  particularly  were  they  of  this 
frame  of  mind  following  the  acquittal  of  Ward,  one 
of  the  defendants  in  the  assault  and  robbery  case, 
apon  his  second  trial.  It  was  further  stated  by  plain- 
tiff in  error,  Hille,  that  he  last  saw  Lee  Wing  just 
before  the  officer  in  the  case  left  for  his  trip  abroad, 
.which  was  some  time  in  November,  1913,  and  that  Wing 
had  told  Hille  at  that  time  that  he  was  going  to  leave 
Chicago  and  was  going  to  Tennessee;  that  Sam  You 
Sieu,  when  seen  by  Hille  about  two  weeks  before  the 
conference,  declared  that  he  was  going  to  leave  Chicago 
and  that  he  did  not  want  anything  more  to  do  with 
the  cases,  and  wanted  Hille  to  so  represent  to  the  court 
when  the  cases  were  called  for  trial.  Hille  further 
stated  that  the  Flannerys  and  Sullivan  were  nothing 
to  him  and  that  there  was  no  attempt  on  their  part  or 
on  the  part  of  anyone  else,  so  far  as  he  was  advised,  to 
make  arrangements  to  settle  or  dispose  of  the  cases. 
Hille  further  stated  to  the  court  when  the  Flannery 
cases  were. called  that  it  was  immaterial  to  him  what 
disposition  was  made  of  the  cases. 

After'  the  conference  in  chambers  was  concluded, 
court  was  convened  and  on  motion  of  the  assistant 
State's  Attorney,  the  Flannery  cases  previously 
stricken  off  were  reinstated. 

On  April  16th,  pursuant  to  the  order  of  court,  a 
writ  of  attachment  for  contempt  of  court  was  issued 
for  Sam  You  Sieu,  one  of  the  complaining 'witnesses 
in  the  Flannery  cases.  Under  the  attachment  he  was 
arrested  and  brought  before  the  court  and  his  bail 
fixed  at  $5,000,  and,  in  default  thereof,  he  was 
sent  to  jail.    On  the  same  day  a  subpoena  was  issued 
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and  served  on  plaintiff  in  error,  Hille,  requiring  him 
to  appear  as  a  witness  on  April  23rd,  to  testify  in  the 
matter  of  The  People  v,  Sam  You  Sieu,  charged  with 
contempt.  From  a  writ  of  attachment  and  not  other- 
wise it  appears  that  the  nature  of  the  contempt  of 
Sam  You  Sieu  consisted  in  his  failure  to  appear  as  a 
witness  in  the  Flannery  cases. 

On  April  23,  1914,  the  contempt  case  against  Sam 
You  Sieu  was  called  for  hearing.  Various  witnesses 
were  heard.  Among  others,  the  plaintiff  in  error, 
Hille,  testified  that  he  had  seen  Sam  You  Sieu  in  Feb- 
ruary and  that  Sam  You  Sieu  had  then  told  him  that 
Pon  Lee  was  in  Indianapolis  or  Minneapolis,  the  wit- 
ness not  remembering  which,  and  that  Lee  Wing  was 
also  away,  and  that  Sam  You  Sieu,  when  told  that 
the  Flannery  cases  would  soon  be  up  for  trial,  stated 
that  he  did  not  want  anything  to  do  with  them.  Hille 
further  testified  that  he  did  not  see  Sam  You  Sieu 
again  until  a  little  over  a  week  before  the  Flannery 
cases  were  called  for  trial,  and  that  on  that  occasion 
Sam  You  Sieu  again  declared  that  he  did  not  want 
anything  further  to  do  with  them,  and  made  the  re- 
quest of  Hille  that  he  appear  when  the  cases  were 
called  for  trial  and  express  to  the  court  his,  Sam  You 
Sieu's,  attitude  towards  the  matter.  He  further  stated 
that  inasmuch  as  the  other  witnesses  were  away,  he 
was  going  away  himself  and  that  he  was  going  South 
where  Lee  Wing  was. 

Sam  You  Sieu,  in  his  testimony,  substantially  cor- 
roborated Hille 's  testimony  regarding  the  witness'  at- 
titude towards  the  cases  and  his  intention  of  leaving 
the  State. 

Thereupon  several  other  witnesses  were  called  in 
that  proceeding  and  the  record  shows  that  at  the  close 
of  the  taking  of  the  testimony  on  that  day  the  assistant 
State's  Attorney  in  charge  suggested  that,  in  view  of 
the  contradictory  statements  of  the  witnesses,  a  rule 
be  entered  against  plaintiff  in  error,  Hille,  to  show 
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cause  why  he  should  not  be  held  for  contempt.  To 
this  suggestion  the  Court  replied  that  he  thought  it 
would  be  better  **not  to  act  hastily  but  to  wait  and 
try  to  get  all  the  light  possible  into  the  case,"  and  that 
he  would  not  order  an  attachment  unless  he  felt  it 
was  absolutely  justifiable  upon  further  developments 
in  the  case.  That  case  was  then  continued  until  May 
1, 1914.  The  record  then  shows  that  on  April  24,  1914, 
an  order  for  an  attachment  for  contempt  was  issued 
against  Lee  Wing,  another  one  of  the  complaining  wit- 
nesses in  the  Flannery  cases,  and  that  he  was  arrested 
thereunder  and  brought  before  the  court  and  his  bail 
fixed  at  $1,000,  and,  in  default  thereof,  he  was  sent  to 
jail. 

On  May  1st,  pursuant  to  the  adjournment  of  court, 
there  appeared  Sam  You  Sieu,  the  plaintiff  in  error, 
Hille,  and  Lee  Wing.  Lee  Wing  was  put  on  the  stand 
by  the  State  and  testified  to  the  effect  that  he  had  not 
been  out  of  the  city  of  Chicago ;  that  he  was  in  the  city 
on  the  day  the  Flannery  cases  were  called,  but  had 
no  knowledge  of  the  cases  being  called,  and  that  he  was 
at  all  times  ready  and  willing  to  appear  as  a  witness 
and  prosecute  the  cases. 

Stewart,  who  was  the  officer  in  the  Flannery  cases, 
was  called  as  a  witness  and  in  his  testimony  impeached 
the  testimony  of  Lee  Wing  in  important  particulars. 

At  the  close  of  the  testimony  that  day  the  court  ad- 
journed hearing  until  May  7th,  on  which  day  plaintiff 
in  error,  Hille,  took  the  witness  stand,  and,  under  oath, 
testified  that  on  the  morning  the  Flannery  cases  were 
called  for  trial,  he  in  a  general  way  and,  in  substance, 
stated  to  the  court  that  the  complaining  witnesses  had 
left  the  State  and  before  leaving  had  stated  to  him 
that  they  would  not  prosecute  the  defendants,  and  that 
they  would  not  return  to  the  State ;  and  that  he  then 
detailed  to  the  court  the  information  he  had  of  the 
whereabouts  of  the  complaining  witnesses  by  stating 
to  the  court  that  one  of  them,  meaning  Pon  Lee,  was 
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in  Indianapolis,  and  that  he  saw  him  before  he  left 
the  State,  and  that  Pon  Lee  told  him,  Hille,  that  he 
was  going  to  Indianapolis;  that  he  did  not  expect  to 
return  and  that  he  did  not  want  anything  further  to 
do  with  the  cases ;  that  another  of  the  witnesses,  mean- 
ing Lee  Wing,  was  in  Tennessee  and  that  he  had 
stated  before  leaving  Chicago  that  he  did  not  expect 
to  return  and  did  not  want  anything  further  to  do  with 
the  prosecution  of  the  cases ;  that  the  other  complain- 
ing witness,  Sam  You  Sieu,  whom  defendant  had  seen 
recently,  made  similar  statements  and  had  expressed 
his  intention  of  going  where  Lee  Wing  was.  . 

Plaintiff  in  error,  Hille,  further  testified  that  the 
statement  made  to  the  court  on  the  occasion  in  ques- 
tion regarding  the  complaining  witnesses  was  based 
upon  information  given  him  by  all  three  of  the  prose- 
cuting witnesses,  and  on  further  information  given 
hiTP  by  three  or  four  different  persons  of  whom  he  had 
made  inquiries  concerning  the  whereabouts  of  the  pros- 
ecuting witnesses;  that  he  believed  at  the  time  he 
made  the  statement  to  Judge  Kersten  on  April  13, 
1914,  that  these  witnesses  were  out  of  the  State  of 
Illinois,  and  that  he  would  not  have  made  the  state- 
ments had  he  not  believed  this  to  be  a  fact;  that  he 
did  not  know  that  the  witnesses  or  any  of  them  were 
within  the  State  of  Illinois  or  the  city  of  Chicago  at 
the  time  he  made  the  representations  to  the  court,  but 
believed  to  the  contrary;  that  he  had  no  intention  of 
deceiving  or  misleading  the  court,  nor  any  purpose  for 
80  doing;  that  he  had  no  interest  in  the  disposition  of 
the  Flannery  cases  and  that  he  came  to  the  court  that 
day  because  the  witness,  Sam  You  Sieu,  had  asked 
him  to  appear  in  court  when  the  case  was  called,  and 
express  to  the  court  his  attitude  and  the  attitude  of  the 
other  witnesses  towards  the  further  prosecution  of 
the  Flannery  cases,  and  that  he  had  no  other  object 
in  making  the  said  representations  as  to  the  where- 
abouts and  attitude  of  these  witnesses  other  than  to 
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give  the  court  the  facts  as  he  believed  and  understood 
them  to  be. 

Thereupon,  after  arguments  of  counsel  were  made, 
the  proceedings  were  continued  until  the  following  day 
at  ten  o'clock,  at  which  time  the  court  entered  an  order 
finding  the  plaintiff  in  error  guilty  of  contempt  in 
stating  to  the  court  on  the  hearing  of  the  Flannery 
cases  that  the  prosecuting  witnesses  were  out  of  the 
State,  and  that  they  did  not  want  to  prosecute  the 
said  cases,  and  fixed  his  punishment  at  one  hundred 
and  twenty  days  in  the  county  jail. 

The  act  of  contempt  charged  in  this  case  consists 
in  the  making  by  the  plaintiff  in  error  to  the  court,  on 
the  occasion  of  the  call  for  trial  of  the  Flannery  cases, 
the  representations,  in  substance,  that  the  complaining 
witnesses  in  the  cases  had  left  the  State  of  Illinois, 
and  that  before  leaving  it  they  stated  to  the  plaintiff 
in  error  that  they  did  not  want  anything  further  to  do 
with  the  cases,  and  that  they  would  not  return  to  this 
State.  Before  it  can  be  successfully  maintained  that 
the  making  of  the  representations  on  the  occasion  and 
under  the  circumstances  in  question  was  a  contempt 
of  the  court,  it  must  appear  beyond  a  reasonable  doubt 
from  the  personal  knowledge  of  the  court,  or  by  admis- 
sions from  the  lips  of  the  defendant  himself  in  open 
court,  and  in  the  presence  of  the  court,  and  from  no 
other  source  whatsoever,  that  (1)  the  representations 
so  made  were  false  and  untrue  when  made;  (2)  that 
the  defendant  knew  of  their  falsity  ♦when  he  made 
them;  and  (3)  that  he  made  them  knowing  their  fals- 
ity and  with  a  wilful  and  malevolent  intention  of  assail- 
ing the  dignity  of  the  court,  or  of  interfering  with  its 
procedure  and  the  due  administration  of  justice. 
From  what  occurred  in  court  on  the  day  the  Flannery 
cases  were  called  for  trial,  and  from  the  proceedings 
contained  in  this  record,  it  must  be  conceded  that  the 
court  had  no  personal  knowledge  of  the  falsity  of  the 
representations  made  by  plaintiff  in  error,  nor  of  the 
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intention  or  motives  of  the  plaintiff  in  error  in  making 
them.  The  record  does  not  show  that  the  plaintiff  in 
error  admitted  that  he  knew  that  the  representations 
made  by  him  were  false  at  the  time  that  he  made  them. 
On  the  contrary,  the  plaintiff  in  error,  under  oath, 
stated  that  he  believed  at  the  time  of  making  the  rep- 
resentations that  they  were  true  from  what  the  wit- 
nesses had  told  him  themselves,  and  from  what  he  had 
learned  from  other  sources;  that  he  would  not  have 
made  the  statements  had  he  known  them  to  be  untrue ; 
and  that  he  had  no  intention  whatever  of  deceiving  or 
misleading  the  court,  and  that  he  had  no  interest  in 
the  disposition  of  the  Flannery  cases.  It  was  wholly 
improper  for  the  court  to  consider  in  reaching  its 
finding  the  testimony  of  witnesses  brought  before  him 
and  the  reports  and  rumors  brought  to  his  notice  in 
private,  although  such  reports  and  rumors  were  made 
subsequently  to  appear  in  the  record.  Where  the  con- 
tempt charged  is  criminal  in  its  nature,  as  in  this  case, 
the  contomnor  may  answer  the  charge  under  oath 
either  orally  or  in  writing,  as  he  choses,  and  his  answer 
must  be  accepted  as  true  except  in  so  far  as  it  may 
contradict  the  records  of  the  court,  or  the  facts  that 
transpired  in  the  presence  of  the  court,  and  if  by  his 
answer  he  purges  himself  of  the  contempt  charged 
against  him,  he  must  be  acquitted  thereof.  **The  de- 
fendant determines,  by  his  own  answer,  under  oath, 
whether  he  is  guilty  of  that  which  is  charged  against 
him  as  a  contempt  of  court,  and  if  he  fail  thereby  to 
purge  himself,  the  court  may,  at  once,  impose  the 
punishment.''  Storey  v.  People,  79  111.  45,  52.  It  was 
therefore  improper  and  erroneous  for  the  court  to  re- 
ceive or  consider  any  evidence  or  facts  in  determining 
the  guilt  of  the  accused  outside  of  his  sworn  answer, 
and  what  occurred  in  court  when  the  cases  were 
stricken  off.  Early  v.  People,  117  111.  App.  608,  617; 
People  V.  Cochran,  149  111.  App.  369 ;  Oster  v.  People, 
192  111.  473. 
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Before  a  person  can  be  found  guilty  of  contempt  of 
court  it  must  clearly  appear  that  in  committing  the 
oflFense  complained  of  he  was  actuated  by  some  malev- 
olent intention  to  assail  the  dignity  of  the  court,  or 
to  wilfully  and  knowingly  interfere  with  its  procedure 
or  due  administration  of  justice.  There  must  be  a 
union  or  joint  operation  of  act  and  criminal  intention. 
Consequently  a  person  may  purge  himself  of  contempt 
by  showing  that  he  acted  innocently  or  through  ignor- 
ance and  without  any  intention  to  wrongfully  mislead 
or  deceive  the  court.  Powers  v.  People,  114  111.  App. 
323;  Kamier  v.  Clerk  of  Circuit  Court,  108  111,  App. 
287,  305. 

It  is  evident  that  the  court  reached  its  conclusion 
as  to  the  falsity  of  plaintiff  in  error's  statement,  not 
from  the  defendant,  but  from  the  testimony  of  other 
witnesses  heard  during  the  proceedings  aforesaid.  The 
first  essential  element  necessary  to  be  established  be- 
fore the  guilt  of  plaintiff  in  error  could  be  maintained 
was  not  established,  therefore,  through  recourse  to 
the  court's  own  personal  knowledge,  nor  to  the  record, 
nor  to  admissions  made  by  defendant,  but  rather  to 
the  testimony  of  the  witnesses  called  in  the  contempt 
cases  against  Sam  You  Sieu  and  Lee  Wing.  The  court 
in  a  direct  proceeding  for  contempt  could  not  resort 
to  such  testimony  nor  to  testimony  taken  in  other  pro- 
ceedings to  which  plaintiff  in  error  was  not  a  party. 

As  to  the  second  and  third  necessary  elements  to 
be  established  in  order  to  hold  defendant  guilty  of 
contempt,  namely,  knowledge  on  the  part  of  the  plain- 
tiff in  error  as  to  the  falsity  of  the  representations 
made  by  him  regarding  the  whereabouts  of  the  com- 
plaining witnesses,  and  as  to  his  purpose  in  making 
the  representations,  the  court,  in  its  order  adjudging 
defendant  guilty  of  contempt,  recites  that  it  finds  from 
admissions  made  by  the  plaintiff  in  error  to  the  court 
at  the  time  the  Flannery  cases  were  called  for  trial, 
that  the  said  representations  so  made  were  false  and 
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that  the  plaintiff  in  error  knew  they  were  false  at  the 
time  he  made  them,  and  that  he  had  no  reasonable 
grounds  to  believe  otherwise,  and  that  he  made  the 
representations  for  the  purpose  of  impeding  justice. 
As  we  read  the  testimony  of  the  plaintiff  in  error,  it 
was  impossible  to  reach  any  such  conclusion  or  find- 
ing from  anything  that  the  plaintiff  in  error  said  or 
testified  to  during  the  course  of  the  proceedings  in 
question.  There  is  nothing  in  the  testimony  of  the 
plaintiff  in  error  upon  which  a  finding  could  be  predi- 
cated that  at  the  time  he  made  the  statements  to  the 
court  he  knew  that  the  prosecuting  witnesses  were  in 
the  city.  It  seems  to  us  apparent  that  the  court  con- 
sidered other  testimony  than  that  of  the  sworn  testi- 
mony of  the  plaintiff  in  error  in  coining  to  its 
conclusion  of  guilt  as  to  plaintiff  in  error.  When  the 
assistant  State's  Attorney  suggested  to  the  court  that 
a  charge  of  contempt  be  preferred  against  the  plaintiff 
in  error  and  that  a  rule  be  entered  against  him  to  .show 
cause,  the  court  used  the  language  quoted  above.  This 
was  after  the  plaintiff  in  error  had  made  a  statement 
to  the  court  of  the  facts  and  of  his  sources  of  infor- 
mation. The  court  clearly  did  not  regard  the  plaintiff 
in  error  guilty  from  the  plaintiff  in  error's  own  state- 
ment of  the  facts,  for  it  clearly  appears  from  what  was 
said  that  the  court  was  still  seeking  further  evidence 
to  establish  a  case  against  the  plaintiff  in  error. 

As  said  in  Powers  v.  People,  supra,  '*  There  must  be 
an  intention  to  do  wrong." 

If  the  representations  made  by  the  plaintiff  in  error 
were  false  but  were  made  by  him  in  the  belief  that  they 
were  true  and  without  any  wilful  intent  to  deceive  or 
mislead  the  court,  the  plaintiff  in  error  should  have 
been  acquitted  of  the  charge  of  contempt  preferred 
against  him.  From  the  sworn  testimony  of  the  plain 
tiff  in  error  no  inference  can  be  drawn,  we  think, 
that  he  made  the  statement  to  tlio  court  with  any  intent 
to  do  wrong.    From  his  testimony  it  appears- clearly 
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that  he  beUeved  the  witnesses  were  out  of  the  State 
and  that,  therefore,  the  misrepresentations  to  the  court 
were  not  wilful,  but  were  based  upon  the  belief  that 
the  prosecuting  witnesses  in  the  Flannery  eases  had 
left  the  city  with  the  intention  of  not  returning.  Plain- 
tiflf  in  error  in  his  testimony,  which  was  equivalent 
to  a  sworn  answer,  specifically  denied  the  facts  upon 
which  the  charge  against  him  was  founded,  and  he 
should  have  been  discharged,  for  his  answer  presented 
an  issue  of  fact  which  could  not  be  tried  by  the  court 
in  a  proceeding  of  this  character. 

In  our  opinion  the  judgment  is  erroneous  and  must 
be  reversed. 

Reversed. 


Margerete  Hengen^  Appellee^  y.  Gustavo  B.  Hengen, 

Appellant. 

Gen.  No.  20,981.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  McGooRTT,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed.  Opinion  filed  March 
23,  1915.    Rehearing  denied  April  8,  1915. 

Statement  of  the  Case. 

Proceeding  by  Margerete  Hengen,  plaintiff,  against 
Gustave  B.  Hengen,  defendant,  to  compel  the  pajTnent 
of  a  money  decree  for  the  payment  of  alimony. 

The  evidence  and  pleadings  disclose  that  in  a  sepa- 
rate maintenance  proceeding  brought  by  plaintiff 
against  defendant,  an  order  was  entered  July  14,  1911, 
requiring  the  appellant  to  pay  the  sum  of  $150  a  month 
temporary  alimony  and  $200  Solicitor's  fees.     From 
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that  order  an  appeal  was  taken  by  the  defendant  to 
this  court  and  an  appeal  bond  was  given  in  the  sum  of 
$2,000.  The  order  was  affirmed  by  another  branch 
of  this  court  at  the  October  Term  1913  (182  111.  App. 
25).  On  November  11,  1913,  the  affirmance  of  the  Ap- 
pellate Court  was  filed  in  the  Circuit  Court  and  on  the 
same  day  notice  was  given  to  tlie  appellant's  solicitor 
and  an  affidavit  of  complaint  filed  showing  that  none  of 
the  instalments  of  alimony  nor  solicitor's  fees  had  been 
f)aid,  and  that  there  was  due  under  the  order  of  July 
14, 1911,  $4,250.  On  November  17, 1913,  it  was  ordered 
that  the  defendant  should  show  cause  why  he  should 
not  be  punished  for  contempt  for  failure  to  make  pay- 
ment of  alimony  and  solicitor's  fees.  On  April  27, 
1914,  the  defendant  was  brought  before  the  bar  of  the 
court,  and  he  was  again  ruled  to  show  cause  forthwith 
why  he  should  not  be  committed  to  the  jail  of  Cook 
county  for  contempt  of  court  in  failing  to  pay  alimony 
in  the  sum  of  $4,250,  as  required  by  the  order  of  July 
14,  1911.  Thereupon  the  defendant  was  placed  upon 
the  witness  stand  and  examined  in  the  presence  of  the 
court  and  cross-examined  by  counsel  for  complainant 
and  by  the  court. 

The  appellant  testified  that  he  was  not  in  a  posi- 
tion to  pay  the  alimony  awarded  and  had  not  been  at 
any  ti&e  since  the  order  was  entered ;  that  he  had  had 
various  amounts  of  money  since  the  order  was  made, 
sometimes  up  to  $1,500  possibly,  but  he  had  used  the 
money  to  pay  living  expenses,  office  expenses  and  pay 
interest  on  his  indebtedness,  which  amounted  to 
$90,000.  He  further  testified  that  he  had  no  income 
from  any  source ;  that  he  was  not  employed  on  salary ; 
that  he  was  a  promoter ;  that  no  interest  had  been  paid 
on  any  of  the  securities  which  he  owned.  The  appel- 
lant further  testified  that  on  that  day  he  was  in  posi- 
tion to  pay  $700  or  $750  on  the  alimony  decree  and  not 
fail  on  other  indebtedness  which  he  owed  and  which 
was  due. 
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He  further  testified  that  the  complainant  had  $1,600 
in  money  which  he  had  given  her  and  she  had  loaned 
the  money;  that  she  also  had  $50,000  of  stock  which  lie 
had  given  her  and  which  could  be  sold  readily  for 
$15,000.  Appellant  was  adjudged  in  contempt  and 
ordered  to  be  committed  to  jail  for  six  months  or  until 
he  shall  have  paid  the  sum  of  $4,250  to  complainant 
or  be  released  by  due  process  of  law.  To  reverse  the 
judgment,  defendant  prosecutes  this  appeal. 

E.  G.  Lancaster,  for  appellant. 

Manierre  &  Pratt,  for  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstntct  of  the  Decision. 

Divorce,   {   121* — tchen  commitment  for  failure  to  pay  alimony 
def    *^^^^*^^^'^'*  /^^*  improper.     Where  the  evidence  shows  that  a 
.     ^^^iant  against   whom   temporary   alimony   and   soUcitor's    fees 
^ye  be&n  awarded  In  a  proceeding  for  separate  maintenance  has 
'^lled    ^^  pay  them  from  pecuniary  inability  and  not  from  wilful- 
ness,   ^^   order  adjudging  him  in  contempt  and  committing  him  to 
Jail  until  the  amounts  decreed  shall  have  been  paid  will  be  reversed. 

GBxr>i^^^  J.,  dissenting. 


*M|ie    ^^'!'"<*^  Notes  Dlffe«t,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
'      *»«^<*.   MCtioa  number. 
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William  Eekert,  Defendant  in  Error,  t.  Edward  H. 
Marhoefer  et  al.,  PlaintiiTs  in  Error 

Gen.  No.  19,094.  (Not  to  be  reported  in  full.) 

Error  to  the  County  Court  of  Cook  county;  the  Hon.  David  T. 
Smilet,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Reversed  and  remanded.    Opinion  filed  March  29,  1915. 

Statement  of  the  Case. 

Action  by  "William  Eckert,  plaintiflf,  against  Edward 
H.  Marhoefer,  Wellington  T.  Stewart  and  William  A. 
Thompson,  defendants. 

The  action  involves  collaterally  the  contract  between 
Wellington  T.  Stewart,  William  A.  Thompson  and  Ed- 
ward H.  Marhoefer,  described  in  the  opinion  in  Hoff- 
man V.  Steivart,  184  111.  App.  66,  and  in  the  opinion  in 
Cross  d  Banta  Show  Printing  Co.  v.  Marhoefer,  185 
111.  App.  360. 

The  contract  on  which  the  action  is  founded  was 
entered  into  in  July,  1911,  and  was  completed  before 
September  1st. 

The  only  contract  of  partnership  between  defendant 
and  the  persons  who  claimed  to  have  incurred  the  lia- 
bility as  partners  introduced  in  evidence  was  dated 
September  1,  1911. 

To  reverse  a  judgment  for  plaintiff,  defendants  pros- 
ecute this  writ  of  error. 

BuNGB,  Harbour  &  Chadwiok,  for  plaintiffs  in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court 
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Abstract  of  the  Decision. 

1.  Pabtkebship,  S  1144* — when  partner  not  liable  for  antecedent 
indebtedness  of  other  member.  Where  the  only  evidence  showing 
the  formation  of  a  partnership  on  an  alleged  indebtedness  of  which 
it  is  sought  to  hold  defendants  liable  as  partners  shows  that  the 
alleged  partnership  was  entered  into  on  September  1,  1911,  while 
the  contract  on  which  plaintiffs  claim  is  based  is  shown  to  have 
been  entered  into  in  July,  1911,  and  to  ha^e  been  entirely  or  substan- 
tially completed  before  September  1,  1911,  defendants  are  not  liable. 

2.  Payment,  S  6* — when  action  vHll  not  lie  by  original  holder 
after  negotiation  of  note.  One  who  takes  a  note  of  his  debtor  in 
payment  and  disposes  of  it  to  a  presumably  innocent  purchaser 
cannot,  while  the  note  is  outstanding,  recover  a  Judgment  against 
the  maker  on  the  original  indebtedness. 


Edson  Keith  &  Company,  Defendant  in  Error,  y.  N.  J, 
Elsendrath',  Plaintiff  in  Error. 

Gen.  No.  19,990.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Weixs,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.     Opinion  filed  March  29,  1915. 


Statement  of  the  Case. 

Action  by  Edson  Keith  &  Company,  a  corporation, 
plaintiff,  against  N.  J.  Eisendrath,  defendant,  to  re- 
cover the  purchase  price  of  certain  goods  sold  defend- 
ant. 

The  defense  was  that  the  order  for  the  goods  was 
not  an  absolute,  unconditional  order,  but  was  an  **open 
or  conditional  order"  setting  aside  certain  goods  for 
later  selection  and  later  shipping  instructions  to  be 
given  by  defendant's  department  buyers. 

•8ee  lUinois  Notes  Digest,  Vols.  XI  to  XT,  and  CumiflatiTe  Qaarterly,  muiio 
topic  and  lectlon  nnmber. 
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To  reverse  a  judgment  for  plaintiff  for  $422.50,  de- 
fendant prosecutes  this  writ  of  error. 

David  S.  Eisendrath,  for  plaintiff  in  error. 

Eastman  &  White,  for  defendant  in  error;  Ralph 
E.  Hawxhurst,  of  counsel. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Sales,  |  329* — when  evidence  sufficient  to  show  order  for 
goods  absolute  and  not  conditional.  Evidence  examined  and  held 
to  support  a  finding  that  an  order  for  goods  was  absolute  and  not 
an  open  or  conditional  order. 

2.  Trial,  §  45* — when  conduct  of  court  not  an  interference  toith 
functions  of  jury.  Rulings  and  conduct  of  trial  court  examined  and 
held  not  to  have  been  a  usurpation  of  the  functions  of  the  Jury. 

3.  EviDEjscE,  §  69* — when  pi  oof  of  other  and  independent  trans- 
actions inadmisslMe.  In  an  action  for  the  purchase  price  of  goods 
which  defendant  claimed  were  sold  conditionally,  evidence  of  other 
and  independent  transactions  where  orders  were  cancelled  and  the 
cancellation  accepted  are  not  admissible. 

4.  Trial,  §  164* — when  rulings  on  admission  and  exclusion  of 
evidence  not  error.  Evidence  examined  and  held  that  rulings  as  to 
admission  and  exclusion  were  not  erroneous. 

5.  Appeal  and  ebbob,  §  590* — when  exception  to  oral  charge  to 
he  made.  An  exception  to  an  oral  charge  should,  before  the  jury 
leave  the  box,  point  out  specifically  the  portion  of  the  charge  ob- 
jected to.  Semhle,  that  it  is  sufi^cient  if  such  objections  be  made 
in  chambers  in  the  presence  of  both  counsel  and  the  court  be  given 
thereby  opportunity  to  correct  and  amend  the  instructions  which 
he  intends  to  give. 

6.  Instructions,  §  118* — when  not  erroneous.  Instructions  ex- 
amined and  held  not  erroneous  as  applied  to  the  facts. 

*8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumulattTo  Qaarterly.  t^m-a 
topic  and  section  number. 
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Guy  B.  Beynolds,  Administrator^  Defendant  in  Error, 
Y.  John  Brod  Chemleal  Company  and  John  Brod, 
Plaintiffs  in  Error. 

Gen.  No.  20,003. 

1.  Negligence,  {  23* — what  sufficient  to  constitute  person  on 
premises  an  invitee.  Where  the  evidence  shows  that  a  practitioner, 
by  arrangement  with  a  drug  company;*  used  the  company's  store 
as  a  waiting  room  for  patients  desiring  to  see  him,  a  patient  using 
the  store  for  such  a  purpose  is  an  invitee  hoth  as  to  the  drug  com- 
pany and  the  practitioner  and  is  on  the  same  footing  as  though 
he  were  there  for  a  purpose  connected  with  the  drug  company's 
business. 

2.  Negligeitce,  S  24* — what  care  owed  to  invitee.  Where  by  an 
arrangement  between  a  practitioner  and  a  drug  company,  the  com- 
pany's store  was  used  as  a  waiting  room  for  the  practitioner's  pa- 
tients, the  drug  company  and  the  practitioner  are  required  to  exer- 
cise reasonable  care  for  a  patient's  safety,  not  only  while  she  is  wait- 
ing in  the  drug  store,  but  also  while  she  is  going  to  the  toilet  con- 
nected with  the  premises. 

3.  Negligence,  S  198* — when  contributory  negligence  a  question 
for  jury.  In  an  action  for  personal  injuries  there  was  evidence 
that  a  drug  store  owned  by  a  drug  company,  one  of  the  defendants, 
was  used  under  an  arrangement  with  a  practitioner,  the  other  de- 
fendant, as  a  waiting  room  for  the  latter's  patients;  that  plaintiff, 
a  patient,  while  waiting  to  see  the  practitioner,  desired  to 
use  the  toilet;  that  she  asked  one  of  the  clerks  if  there 
was  a  toilet  there  and  he  responded  affirmatively  and  indicated 
the  way;  that,  following  his  direction,  she  went  out  into  an  area- 
way  from  which  the  toilet  door  opened;  that  the  area  way  was 
nnlighted  and  that  the  door  of  the  toilet  room,  which  contained  a 
light,  was  closed;  that,  being  unable  to  open  the  toilet  door,  she 
turned  in  the  opposite  direction  and  fell  down  a  stairway  and  re- 
ceived the  injuries  complained  of.  It  was  held  that  the  question 
of  plaintiffs  contributory  negligence  was  for  the  jury. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MILL,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.     Affirmed.     Opinion  filed  March  29,  1915. 

•S«e  Illinois  Notes  Dlicest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly. 
topic  aod  section  number. 
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Edwin  H.  ^Cassels,  Francis  Adams,  Jr.,  and  Ken- 
neth B.  Hawkins,  for  plaintiffs  in  error. 

Charles  O'Donnell,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  brought  to  reverse  a  judgment 
of  one  thousand  dollars  rendered  September  20,  1913, 
by  the  Municipal  Court  of  Chicago  in  favor  of  Mary 
E.  V.  Cunningham  and  against  the  John  Brod  Chem- 
ical Company,  a  corporation,  and  John  Brod. 

After  the  defendants  sued  out  this  writ  of  error 
Mary  E.  V.  Cunningham  died  and  the  administrator 
of  her  estate  has  been  duly  substituted  as  the  defend- 
ant in  error. 

The  judgment  was  rendered  on  the  verdict  of  a  jury. 
The  action  was  one  for  personal  injuries. 

The  facts  which  the  evidence  for  the  plaintiff  tended 
to  prove  were  these :  The  John  Brod  Chemical  Com- 
pany occupied  the  ground  floor  at  1758  West  North 
avenue  as  a  retail  drug  store.  It  also  occupied  the 
ground  floor  of  No.  1754  (which  was  next  east)  as  an 
office.  Above  the  office  at  1754  on  the  second  floor, 
John  Brod,  who  was  president  of  the  John  Brod  Chem- 
ical Company,  had  a  suite  of  offices.  Whether  or  not 
on  October  9,  1912  (which,  although  there  is  a  little 
uncertainty  in  the  evidence  about  it,  appears  to  have 
been  the  date  of  the  accident),  he  had  a  waiting  room 
on  the  second  floor  connected  with  his  offices  is  left 
somewhat  doubtful  by  his  own  testimony.  He  said 
that  he  had  such  a  waiting  room  on  the  second  floor 
when  he  was  testifying,  which  was  September  11, 1913, 
but  on  cross-examination  he  said  that  whether  he  had 
a  waiting  room  on  October  9,  1912,  he  did  not  know, 
he  could  not  remember. 
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It  is,  in  our  opinion,  immaterial.  The  evidence 
showed  without  dispute  that  it  was  customary  for  per- 
sons  who  wished  to  see  Mr.  Brod  for  treatment  to  come 
to  the  drug  store  and  ask  for  him ;  that  it  was  customary 
for  them  to  be  told  by  the  attendants  of  the  drug  store 
to  wait  there  until  he  was  ready  for  them ;  that  he  had 
a  buzzer  connecting  with  the  drug  store  or  so  arranged 
that  it  could  be  heard  in  the  drug  store ;  that  he  sounded 
this  buzzer  when  he  was  ready  for  a  patient  waiting 
in  the  drug  store  and  that  the  patient  would  then  be 
sent  up  to  him  by  the  attendant  in  the  drug  store.  This 
arrangement  made  the  drug  store  of  the  John  Brod 
Chemical  Company  the  waiting  room  of  John  Brod 
for  his  patients,  and  as  it  was  one  which  to  exist  must 
have  been  acquiesced  in  and  carried  out  by  both  par- 
ties, it  made,  in  our  opinion,  both  parties  inviters  of 
those  members  of  the  public  who  had  business  as 
patients  with  Mr.  Brod  to  occupy  the  drug  store  tem- 
porarily, and  imposed  upon  both  such  duties  towards 
such  visitors  as  one  in  occupancy  or  control  of  prem- 
ises owes  to  persons  present  by  his  implied  invitation, 
— that  is,  such  duties  as  he  owes  to  one  who  is  **  there 
for  a  purpose  connected  with  the  business  in  which  the 
owner  of  the  premises  is  engaged  or  which  he  permits 
to  be  carried  on,''  to  quote  the  language  of  the  Supreme 
Court  of  Illinois.  Pauckner  v.  Wakem,  231  111.  276, 
279;  Purtell  v.  Philadelphia  &  R.  Coal  d  Iron  Co.,  256 
ni.  110, 114. 

On  or  about  October  9,  1912,  between  nine  and  ten 
o'clock  in  the  forenoon,  Mrs.  Cunningham,  the  plain- 
tiff, called  at  the  drug  store  for  the  purpose  of  being 
treated  by  Brod.  When  she  came  into  the  store  she 
asked  the  clerk  in  charge  for  **Dr.  Brod;"  he  told  her 
that  Dr.  Brod  was  in  and  told  her  to  take  a  seat,  which 
she  did.  After  she  had  been  there  for  a  considerable 
time  she  asked  the  clerk  if  there  was  a  **  dressing" 
room  or  ''toilet"  room  there.  He  told  her  there  was 
and  indicated  the  way  to  it.    Mrs.  Cunningham  testi- 
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fied  be  said,  **Yes,  just  go  around  the  corner."  She 
went  in  the  direction  indicated  through  a  door  in  the 
east  side  of  the  drug  store  leading  on  to  an  areaway 
or  landing  three  and  a  half  feet  square.  Opposite  the 
entrance  door  was  a  blank  wall,  to  the  left  was  a  second 
door  leading  to  a  toilet  room.  There  was  no  light  on 
the  landing  or  areaway,  but  a  gas  jet  burning  in 
the  toilet  room.  To  the  right  was  an  opening  leading 
down  a  stairway.'  There  is  some  conflict  in  the  testi- 
mony as  to  the  degree  of  light  on  the  landing  place, 
and  some  evidence  for  the  defendant  that  the  toilet 
room  door  was  not  closed,  as  plaintiff  testified.  But 
tliere  was  evidence  proper  for  the  jury  to  consider, 
and  which  it  was  at  liberty  to  believe,  that  the  toilet 
room  door  was  closed,  that  the  small  areaway  was 
dark  and  that  the  stairway  leading  from  the  opening 
at  the  right  to  the  basement  was  steep.  The  plaintiff 
did  not  get  into  the  toilet  room.  After  going  through 
the  entrance  door  to  the  landing,  she  says  she  could 
not  open  **the  second  door."  She  turned  and  fell 
down  the  stairs  to  the  right,  opposite  the  toilet  room 
door,  and  was  severely  injured,  so  that  she  was  many 
weeks  in  hospitals.  She  sued  the  defendants  and  re- 
covered the  judgment  before  described.  The  defend- 
ants maintain  that  this  judgment  and  the  verdict  on 
which  it  is  founded  were  unwarranted,  first,  because 
the  plaintiff  was  a  mere  licensee  in  the  drug  store.  She 
was  not,  they  say,  the  invited  guest  of  either  of  them — 
still  less  of  both.  We  have  already  indicated  that  we 
do  not  agree  with  the  defendants'  contention  on  this 
point. 

The  defendants  say,  secondly,  that  even  if  the  plain- 
tiff could  be  considered  invited  by  the  defendants  to 
use  the  main  drug  store,  she  could  not  be  so  considered 
invited  to  use  the  toilet  distinct  and  apart  from  the 
main  store;  that  as  to  the  landing  or  areaway  from 
which  she  fell  she  must  be  deemed  a  mere  licensee. 

Counsel  have  noted  cases  from  other  jurisdictions 
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to  sustain  this  view,  and  have  ingeniously  endeavored 
to  distinguish  certain  cases  in  this  State  which  have 
been  cited  against  it.  We  think,  however,  that  they 
have  not  succeeded,  and  that  following  the  reasoning 
and  the  decision  in  John  Spry  Lumber  Co.  v.  Duggan, 
182  m.  218,  as  the  Branch  Appellate  Court  did  in  the 
opinion  in  Wakem  v.  Pauckner  .(not  reported),  No. 
13,176,  filed  June  14,  1907,  and  as  the  Supreme  Court 
did  in  aflBrming  that  decision  {Pauckner  v,  Wakem,  231 
111.  276),  we  must  hold  that  the  defendants  were  obli- 
gated to  exercise  reasonable  care  for  plaintiflf 's  safety 
while  upon  the  premises  which  they  used  under  their 
joint  arrangement,  even  though  the  precise  part  of  the 
premises  were  only  used  by  the  plaintiff  because  of 
**a  call  of  nature.'' 

Finally,  the  defendants  contend  that  no  negligence 
on  their  part  was  shown  whether  plaintiff  be  regarded 
as  a  person  invited  to  their  premises  or  not,  and  that 
she  was  at  least  guilty  of  contributory  negligence  which 
resulted  in  her  fall.  The  question  raised  by  these 
propositions  we  think  were  for  the  jury. 

There  was  evidence,  in  our  opinion  proper  for  the 
jury  to  consider,  sufficient  to  warrant  their  verdict. 

We  do  not  think  that  the  trial  judge's  oral  instruc- 
tions are  subject  to  the  criticism-  made  of  them  even 
if  the  defendants  were  in  a  position  to  object  to  them, 
which  we  do  not  think  they  are. 

The  judgment  of  the  Municipal  Court  of  Chicago 
is  affirmed. 

Affirmed. 
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Bartholomae  &  Boesing  Brewing  &  Malting  Company, 
Appellant,  y.  Helen  Modzelewski  and  Bran  Modzel- 
ewski.  Appellees. 

Gen.  No.  30,389. 

iNjUNcnoiT,  I  210* — when  reversal  of  interlocutory  order  and 
award  of  damages  to  defendant  proper.  The  rulings  made  in  Bar- 
tholmae  d  Roesing  Brewing  d  Malting  Co.  v.  Modzelewski,  183  111. 
App.  352,  reversing  an  order  for  an  Interlocutory  injunction  pen- 
dente lite  adhered  to  and  an  award  of  damages  for  the  wrongful 
suing  out  of  the  injunction,  affirmed. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
M.  O'CoNNOB,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  March  29,  1915. 

Winston,  Payne,  Strawn  &  Shaw,  for  appellant; 
George  A.  Kelly,  of  counsel. 

No  appearance  for  appellees. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

In  this  cause  an  interlocutory  order  for  an  injunc- 
tion pendente  lite  was  reversed  by  this  court  on  Decem- 
ber 12,  1913.  183  111.  App.  352.  There  was  a  formal 
order  dissolving  the  injunction  also  in  the  court  be- 
low, and  on  a  suggestion  of  damages  an  award  of 
$250  as  and  for  damages  of  the  defendants  for  the 
wrongful  suing  out  of  said  injunction  was  assessed 
against  the  complainant.  As  the  other  questions  in  the 
case  had  been  apparently  disposed  of  by  the  Appellate 
Court  in  the  decision  referred  to,  the  bill  was  theu 
dismissed  for  want  of  equity. 

An  appeal  was  thereupon  taken  from  the  final  de- 
cree, which  included  the  assessment  of  damages,  to  the 
Appellate  Court,  and  is  now  before  us  for  disposition, 

«See  minolfl  Notes  Digest,  Vol*.  XI  to  XV,  and  CnmolatlTe  Qnarterlj,  Mkm 
toplo  and  aeetlon  number. 
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Apart  from  the  question  of  the  propriety  of  the  judg- 
ment for  $250  for  damages  for  the  wrongful  suing  out 
of  the  injunction,  which  upon  consideration  of  the  rec- 
ord we  see  no  error  in,  there  is  nothing  in  the  cause 
to  be  considered  by  us  additional  to  or  different  from 
the  questions  which  were  presented  to  us  in  the  former 
appeal.  We  therefore  affirm  the  judgment  of  the  Su- 
perior Court,  and  refer  to  our  opinion  in  the  former 
appeal,  reported,  as  before  stated,  in  183  111.  App.  352. 
We  still  think  the  distinctions  which  we  made  in  that 
opinion  correct  and  are  still  of  the  opinion  that  no  case 
in  this  State  has  gone  so  far  as  to  sustain  the  conten- 
tion of  the  complainant  in  its  full  extent.  The  estab- 
lishment of  that  contention,  as  we  said  before,  would 
turn  over  to  courts  of  equity  and  to  their  summary 
processes  for  the  enforcement  of  their  orders,  includ- 
ing fine  and  imprisonment,  the  practical  supervision 
of  the  specific  performance  of  any  personal  contract 
for  the  future  purchase  or  sale  of  commodities  or  the 
rendition  of  services  in  the  future,  if  only  there  were 
added  to  the  affirmative  agreement  a  supplementary 
negative  one  that  the  intending  purchaser  would  not 
buy  the  commodity  from,  or  the  intending  employee 
would  not  perform  the  services  for,  any  other  person 
than  the  contractee. 

Affirmed. 
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Anguste  Wende,  Administratrix,  Appellee,  v.  Chicago 
€ity  Railway  Company,  Appellant. 

Gen.  No.  20,307.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Kick- 
ham  ScANLAN,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  March  29,  1915. 

Statement  of  tke  Case. 

Action  by  Auguste  Wende,  administratrix  of  the 
estate  of  Ella  Wende,  deceased,  against  Chicago  City 
Eailway  Company,  a  corporation,  defendant. 

The  action  was  brought  under  the  *' Campbell  Act" 
of  the  State  of  Illinois  by  the  administratrix  of  Ella 
Wende  for  the  benefit  of  her  next  of  kin.  The  original 
declaration  in  four  counts  was  filed  August  10,  1911. 
A  demurrer  to  this  declaration  and  each  count  there- 
of having  been  sustained,  an  amended  declaration  in 
four  counts  was  filed  November  10,  1911.  In  each  of 
the  counts  of  this  amended  declaration  it  was  charged 
that  the  defendant,  the  Chicago  City  Railway  Com- 
pany, on  May  14,  1911,  by  its  negligence  caused  the 
death  of  Ella  Wende,  a  girl  of  the  age  of  nine  years, 
while  she  was  attempting  to  cross  the  tracks  of  the 
defendant  at  or  near  the  intersection  of  Sixty-Ninth 
and  Justine  streets  in  the  city  of  Chicago. 

The  first  count  charged  that  the  defendant  *'by  its 
servants  so  carelessly,  negligently  and  improperly 
drove,  managed  and  propelled  a  certain  trolley  car 
that  it  ran  down  and  killed  Ella  Wende. 

The  second  count  specified  the  alleged  negligence  in 
managing  the  car  to  be  "that  the  servants  in  charge 
of  said  car  in  approaching  the  said  crossing  known  as 
Justine  street  failed  to  ring  the  gong  or  give  any  warn- 
ing of  the  approach  of  said  car  at  or  near  the  said 
crossing";  that  the  motorman  of  said  car  **failed  to 
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give  warning  of  the  approach  of  said  ear  to  those  who 
were  then  and  there  about  to  cross  said  tracks  at  or 
near  Jus'tine  street." 

The  third  connt  alleged  ''that  the  said  defendant  by 
its  servants  were  then  and  there  driving  in  an  easterly- 
direction  a  certain  trolley  car  along  the  said  West  69th 
street  •  *  *  and  while  the  said  deceased,  Ella 
Wende  *  *  •  with  the  due  care  and  diligence  of  a 
child  of  nine  years  of  age  was  •  •  •  attempting 
to  cross  the  tracks  of  the  said  defendant,  said  Ella 
Wende  fell  directly  in  front  of  the  fender  in  front  of 
the  said  car,"  and  *'that  at  the  time  aforesaid  there 
was  a  valid  existing  ordinance  of  the  said  City  of 
Chicago  which  made  it  the  duty  of  the  defendant  to 
provide  a  useful  and  eflScient  and  serviceable  fender, 
and  that  at  the  said  time  and  place  there  were  valid 
existing  city  ordinances,  which  ordinances  are  in  the 
words  as  follows : 

'*Sec.  1963.  Fenders.  Every  person  or  corpora- 
tion controlling,  operating  or  owning  any  street  rail- 
way in  the  City  shall  equip  and  provide  each  and  every 
car  used  on  such  street  railway  with  fenders  of  steel 
and  of  the  basket  kind,  which  said  fenders  shall  be 
substantially  attached  to  the  front  end  of  such  car  so  as 
to  guard  passengers  or  pedestrians  from  being  injured 
or  thrown  under  the  wheels  of  the  car  in  case  of  a  col- 
lision or  other  accident,  provided,  however,  that  where 
such  cars  are  operated  in  trains  or  where  such  car  is 
attached  to  a  grip  car  or  other  car  such  fender  need 
only  be  provided  upon  the  grip  car  or  front  car  of  such 
train." 
Also: 

*  *  An  Ordinance  Authorizing  the  Chicago  City  Rail- 
way Co.  to  construct,  maintain  and  operate  a  system 
of  Street  Railways  in  Streets  and  Public  Ways  of  the 
City  of  Chicago.  (Passed  by  the  City  Council  of  The 
City  of  Chicago  Feb.  11,  1907.) 

Sec.  10.  All  cars  shall  be  equipped  with  efficient  and 
serviceable  fender  devices,  headlights  and  sandboxes;" 
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and  that  *'it  became  and  was  the  duty  of  the  defendant 
to  observe  and  conform  to  the  said  City  ordinances 
and  to  have  upon  its  said  car  a  proper,  useful  and  serv- 
iceable and  efficient  fender;"  that  **if  the  said  defend- 
ant had  complied  with  the  ordinances  aforesaid  and 
had  had  such  a  fender  upon  the  car,  Ella  Wende  would 
not  have  been  killed  or  seriously  injured;  that  on  the 
contrary  such  a  fender  would  have  protected  and  saved 
the  deceased;"  but  that  the  defendant  ** failed  to  com- 
ply with  the  terms  of  the  said  city  ordinances  and  had 
then  and  there  upon  the  said  car  an  old,  defective,  use- 
less and  non-efficient  fender,"  and  **the  said  fender 
when  the  deceased  struck  it  failed  to  work  properly, 
whereby  the  body  of  plaintiff's  intestate  was  permitted 
to  get  under  the  trucks  and  other  parts  of  the  car  and 
thereby  the  plaintiff's  intestate  was  killed." 

The  fourth  count,  which  alleged  defects  in  the  road- 
bed of  the  defendant,  was,  during  the  trial,  withdrawn 
by  an  order  of  discontinuance  as  to  the  same,  made  at 
the  instance  of  the  plaintiff. 

On  April  2,  1913,  leave  was  given  to  the  plaintiff 
**to  amend  the  third  amended  count  in  the  declaration 
filed  in  said  cause"  and  a  paper  was  filed  entitled  in 
the  cause  and  headed :  *  *  Amendment  to  3rd  Amended 
Count. ' '    It  proceeded : 

*'0n  page  8,  last  paragraph  extending  on  page  9  of 
Amended  Declaration  strike  out  the  following: 

Sec.  1963.     Fenders."     (Then  follows  the  Section 
as  we  have  before  given  it) 
**and  insert  in  its  place  the  following: 

Section  2165.  Fenders:  Every  person  or  cor- 
poration controlling,  operating  or  owning  any  street 
railway  in  the  city  shall  equip  and  provide  each  and 
every  car  used  on  such  street  railway  with  fenders, 
which  shall  be  of  a  type  and  design  satisfactory  to  the 
Commissioner  of  Public  Works  and  which  shall  be 
securely  attached  to  the  front  end  of  such  car  so  as  to 
guard  passengers  or  pedestrians  from  being  injured 
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or  thrown  under  the  wheels  of  such  car  in  ease  of  a 
collision  or  other  accident." 

Defendant  filed  a  plea  of  the  statute  of  limitations 
to  **the  third  count  of  the  amended  declaration  as 
amended,*'  to  which  plea  plaintiff  filed  a  demurrer. 

An  order  overruling  plaintiff's  demurrer  to  defend- 
ant's plea  of  the  statute  of  limitations  was  entered 
September  15,  1913,  before  the  beginning  of  the  trial, 
as  follows : 

**0n  motion  for  defendant  it  is  ordered  that  the 
demurrer  of  the  plaintiff  to  the  Plea  of  the  Statute  of 
Limitations  filed  by  the  defendant  April  4  is  overruled. 
Plaintiff  objects  and  excepts  to  ruling  of  Court  and 
elects  to  stand  by  demurrer.  On  motion  of  attorney 
for  defendant  suit  dismissed  as  to  the  amendment  to 
the  third  amended  count  filed  by  plaintiff  on  April  2, 
1913,  and  issues  being  joined  herein  it  is  ordered  that 
a  jury  come,  etc." 

During  the  trial  objections  to  evidence  concerning 
fenders  were  made  by  the  defendant's  counsel  on  the 
ground  that  the  third  count  of  the  amended  declara- 
tion was  no  longer  in  the  case,  but  they  were  overruled 
by  the  trial  judge.  On  the  hearing  of  the  motion  for 
a  new  trial,  counsel  for  the  defendant  insisted  on  the 
point,  but  the  Court  replied  to  him  that  the  **  plaintiff 
tried  to  amend  the  third  count  but  did  not  amend  it. 
The  plea  of  the  statute  was  sustained  as  to  that  amend- 
ment. •  •  *  The  plaintiff  did  not  attempt  to 
draw  an  amended  third  count.  He  simply  attempted 
to  file  an  amendment  to  the  third  amended  count.  You 
already  had  a  plea  of  the  general  issue  to  the  third 
amended  count."  After  an  extended  discussion  the 
Court  said : 

**  There  is  no  question  that  the  Court  held  the  third 
amended  count  of  that  date  was  still  in  the  case.  The 
case  was  tried  on  that  theory.  *  *  *  It  was  as- 
sumed all  through  the  case  that  the  third  amended 
count  was  in  the  case." 

After  full  consideration  of  the  matter  by  the  trial 
judge  he  entered  the  following  order  October  18,  1913 ; 
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**0n  motion  of  the  attorney  for  plaintiff  the  order 
made  and  entered  September  15,  1913,  by  the  Court 
is  hereby  amended  and  corrected  so  as  to  read  as  fol- 
lows: 

On  motion  of  defendant  it  is  ordered  that  the  demur- 
rer of  the  plaintiff  filed  May  12,  1913,  to  the  plea  of 
the  statute  of  limitation  filed  April  4,  1913,  is  over- 
ruled, to  which  ruling  the  plaintiff  excepts  and  elects 
to  stand  by  his  demurrer. 

Defendant  asks  for  judgment  on  the  plea  of  the 
Statute  of  Limitation  filed  April  4,  1913,  and  that  the 
suit  be  dismissed  as  to  the  third  amended  count  filed 
November  10,  1911,  as  amended  April  2,  1913,  and  the 
Court  denies  the  motion  of  the  defendant  to  dismiss 
the  suit  as  to  third  amended  count  filed  November  10, 
1911,  as  amended  April  2,  1913,  to  which  ruling  de- 
fendant excepts  and  the  Court  dismissed  the  suit  as 
to  the  amendment  to  the  third  amended  count  filed 
April  2,  1913;  and  the  Court  further  orders  that  the 
third  amended  count  filed  November  10,  1911,  and  the 
plea  of  the  general  issue  of  defendant  thereto  and  the 
replication  of  the  plaintiff  thereto  stand,  to  which  the 
defendant  excepts  and  thereupon  the  defendant  moves 
the  Court  to  vacate  the  foregoing  order,  which  motion 
is  by  the  Court  continued.'' 

November  28,  1913,  the  motion  last  referred  to  was 
denied  in  a  '* judgment  order"  entered  on  that  day, 
which  reads  in  the  transcript  of  record  before  us  as 
follows : 

**Auguste  Wende,  Administratrix 
of  the  Estate  of  Ella  Wende,  deceased, 

vs.  Case  No.  306672. 

Chicago  City  Eailway. 

On  motion  of  attorney  for  plaintiff  motion  of  deft, 
to  vacate  order  of  Oct.  18,  1913,  denied.  Exception 
by  deft.  Motion  of  plff.  to  file  additional  count  to  con- 
form to  proof  denied.  Exception  by  plff. 

Motion  for  a  new  trial  denied.  Exception  by  defend- 
ant. Motion  in  arrest  of  judgment  by  deft,  denied. 
Exception  by  deft.  Judgment  on  verdict  $3000.  Three 
Thousand  Dollars  and  costs  of  suit.  Exception  by  deft. 
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Appeal  prayed  by  defendant  and  allowed  to  Appellate 
Court,  first  district,  bond  $3500.00  thirty  days  and  bill 
of  exceptions  in  thirty  days.  $3000." 

The  plaintiff  did  not  offer  the  ordinance  set  forth 
in  the  count  under  the  heading  *'Sec.  1963,"  but  did 
offer  that  portion  of  section  10  of  the  Franchise  Ordi- 
nance, so-called,  which  was  also  set  forth  in  that  count ; 
and  although  the  counsel  for  the  defendant  objected  to 
its  introduction  on  the  ground  that  '* count  three"  was 
**out  of  the  pleadings,"  yet  when  the  trial  judge 
promptly  signified,  not  only  that  he  considered  the 
third  .count  of  the  declaration  of  November  10,  1911, 
in  the  cause,  but  as  presenting  a  very  important  issue 
therein,  the  counsel  for  the  defendant  as  promptly 
met  that  position  with  contentions  centering  on  fen- 
ders and  the  rights  and  duties  of  the  Company  under 
the  ordinances  in  relation  thereto. 

The  counsel  for  defendant  during  the  trial  offered 
in  evidence  parts  of  the  '^franchise  ordinance,"  or 
asked  counsel  to  stipulate  that  parts  of  the  same  ordi- 
nance should  go  in  the  record  for  the  benefit  of  the  de- 
fendant, and  cross-examined  the  witnesses  of  plaintiff 
on  the  fender  question,"  and  argued  the  matter  to  the 
Jury. 

The  evidence  showed  that  the  body  of  the  child  was 
found  under  the  fender  of  the  car.  The  evidence  con- 
cerning the  fender  was  that  it  was  of  the  approved  and 
required  style.  Plaintiff  contended  that  if  it  did  not 
work  properly  it  was  the  fault  of  that  particular  fen- 
der which  rendered  it  '* unserviceable  and  inefficient;" 
that  the  car  was  just  coming  from  the  barn  and  should 
have  been  properly  equipped. 

Defendant  contended  that  the  fender  was  in  order, 
and  it  introduced  evidence  to  the  effect  that  this  auto- 
matically working  fender  had  actually  worked  as  it 
was  intended  to  when  it  had  struck  the  body  of  the 
child;  that  the  ** apron,"  that  part  which  strikes  the 
object  on  the  tracks,  had  been  thrown  back  and  had 
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caused  the  basket  part  of  the  fender,  designed  to  pick 
the  object  from  the  tracks  before  the  wheels  could 
pass  over  it,  to  be  thrown  down  and  to  lie  upon  the 
rails.  It  contended  also  that  the  probable  reason  that 
the  girl's  body  went  under  it  was  that  her  hand  or  foot 
had  fallen  into  a  depression  between  the  tracks. 

The  evidence  was  conflicting  concerning  the  fender 
and  its  situation  immediately  after  the  accident.  Wit- 
nesses for  the  plaintiff  testified  that  the  fender  was 
*'up,\'  not  ''down,"  after  the  accident,  which  amounted 
in  effect  to  saying  that  it  ''had  failed  to  work,"  which 
indeed  was  the  definite  statement  of  one  witness,. which 
statement,  however,  was  stricken  out  by  the^  court  as 
a  conclusion  and  incompetent.  The  same  witness  testi- 
fied that  he  saw  an  employee  of  the  defendant  put  the 
fender  down  after  the  accident. 

To  reverse  a  judgment  for  plaintiff  for  three  thou- 
sand dollars,  defendant  prosecutes  this  appeal. 

Busby,  Weber,  Miller  &  Robinson,  John  E.  Kehoe 
and  Arthu^  J.  Donovan,  for  appellant;  Leonard  A. 
Busby  and  J.  R.  Guilliams,  of  counsel. 

Alexander  H.  Heyman,  for  appellee. 

Mr.  PREsroiNG  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Stbeet  railroads,  §  131* — when  evidence  insufjlcient  to  show 
negligence  in  operation.  Where,  In  an  action  for  the  death  of  a 
child,  alleged  to  have  been  caused  by  defendant's  negligence  in 
operating  its  car,  in  running  it  at  an  improper  rate  of  speed  and 
not  ^ringing  its  gong,  the  weight  of  the  evidence  shows  that  the 
motorman  was  attending  properly  to  his  duties;  that  the  car 
was  not  running  at  an  improper  rate  of  speed;  that,  even  if  the 
gong  was  not  sounded,  the  circumstances  were  not  such  as  to  make 
the  omission  to  ring  it  negligence;   that  when  the  child's  danger 

•Se«  IllLnols  Notes  Digest.  Vols.  XI  to  XV,  and  CnmnlatlTO  Qosrterly,  mum 
topic  and  section  nwnber. 
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was  known  to  the  motorman,  the  motorman  tried  to  warn  her  and 
made  every  possible  effort  to  stop  the  car,  defendant  cannot  be 
held  negligent 

2.  Appeal  and  erbor,  §  1571* — tohen  irregularity  in  entry  of 
judgment  not  ground  for  reversal.  Even  though  the  form  in  which 
a  judgment  is  entered  is  deficient  and  irregular,  such  deficiency 
and  irregularity  is  not  ground  for  reversal. 

3.  Pleading,  |  223* — what  effect  of  overruling  of  demurrer  to 
count  of  amended  declaration.  Where  a  plea  of  the  statute  of  limi- 
tations filed  to  the  count  of  a  declaration  as  amended  is  demurred 
to  and  the  demurrer  is  overruled  and  plaintiff  elects  to  stand  by 
the  demurrer,  there  is,  under  the  strict  rules  of  pleading,  no  issue 
of  fact  left  on  that  count  or  any  part  of  it  for  the  jury  to  try. 

4.  Appeal  and  ebbor,  $  1590* — when  error  in  procedure  not 
ground  for  reversal.  Where  a  demurrer  is  filed  to  a  count  of  the 
original  declaration  and  the  plaintiff  amends  and  issue  is  joined, 
after  which  plaintiff  files  an  amendment  to  the  amended  count, 
whereupon  defendant  pleads  the  statute  of  limitations  to  the  "count 
of  the  amended  declaration  as  amended,"  to  which  plaintiff  demurs 
and,  upon  the  demurrer  being  overruled,  elects  to  stand  by  it,  and 
tn  the  course  of  the  trial  both  parties  and  the  court  treat  the 
ruling  of  the  court  on  the  demurrer  as  applying  only  to  the  final 
amendment  and  not  to  the  count  as  it  originally  stood  In  the  amend- 
ed declaration,  such  error  and  Irregularity  in  procedure  is  not 
Sround  for  reversal. 

5.  STREirr  RAILROADS,  S  133* — when  insu^ciency  of  fender  ques- 
tion for  jury.  In  an  action  to  recover  for  the  death  of  a  child  run 
over  by  a  street  car,  alleged  to  have  been  caused  by  defendant 
street  car  company's  failure  to  provide  a  sufficient  fender,  where 
there  is  evidence  from  which  the  jury  might,  as  reasonable  men, 
nave  concluded  that  defendant  had  failed  to  have  an  efficient  and 
serviceable  fender  at  that  time,  and  that  this  was  negligence  which 
resulted  in  the  death,  a  verdict  for  plalntiflt's  intestate  will  not 
be  disturbed. 

6.  Negligence,  §  191* — when  question  for  jury.  In  an  action  to 
recover  for  death  by  wrongful  act,  negligence  and  contributory 
negligence  are  peculiarly  questions  for  the  jury. 

7.  Negligence,  §  106* — when  negligence  cannot  he  imputed  to 
parent.  In  an  action  to  recover  for  the  death  of  a  nine-year-old 
child  run  over  by  a  street  car  in  crossing  the  track  on  an  errand 
for  her  mother,  negligence  cannot  be  imputed  to  the  father  who 
had  no  part  in  sending  the  child  upon  the  errand. 

8.  Negligence,  §  202* — when  not  imputed  to  parent  as  matter 
of  law.    It  cannot  be  held  negligence,  as  a  matter  of  law,  for  a  mother 

•See  Ullnolii  Notes  Disett,  Vol*.  XI  to  XV,  and  CumnlatlTe  Quarterly,  sam* 
topic  and  eeetlon  number. 
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to  send  a  normal  child  nine  years  of  age  a  few  blocks  through 
uncrowded  streets  on  a  necessary  household  errand. 

9.  Neguoence,  §  230* — what  instruction  proper  as  to  degree  of 
care  required  of  infan$,  la  an  action  to  recover  for  the  death  of  a 
nine-year-old  girl  run  over  by  a  street  car,  an  instruction  that 
the  due  care  and  caution  required  of  the  child  was  "that  which 
might  reasonably  be  expected  under  the  same  or  like  circumstances 
of  a  girl  of  a  given  "age,  experience  and  capacity  to  comprehend 
and  avoid  the  danger,*'  is  proper. 

10.  NsouGENCS,  i  96* — what  degree  of  care  required  of  child. 
In  an  action  to  recover  for  the  death  of  a  nine-year-old  girl  run 
over  by  a  street  car  in  crossing  the  track,  the  risk  taken  by  her 
in  allowing  herself  insufficient  time  to  escape  and  in  crossing  the 
track  elsewhere  than  at  a  street  intersection  cannot  be  judged  as 
in  the  case  of  an  adult,  but  there  must  be  taken  into  account  her 
"age,  experience,  intelligence  and  capacity." 

11.  Negugbncb,  I  201* — when  negligence  of  child  a  question  for 
jury.  In  an  action  to  recover  for  the  death  of  a  nine-year-old  child 
run  over  by  a  street  car,  where  the  evidence  is  conflicting  as  to 
whether  or  not  the  accident  was  due  to  the  negligence  of  deceased, 
the  question  is  for  the  jury. 


Benjamin  B.  Cahn,  Appellee,  y.  Northwestern  Mutual 
Life  Insurance  Company,  Appellant. 

Gen.  No.  30,353. 

1.  Appeal  and  erbob,  §  269* — when  judgment  for  portion  of 
amount  claimed  final,  A  judgment  on  an  affidavit  of  merits  of  the 
defendant  for  a  portion  of  the  amount  claimed  by  the  plaintiff 
taken  under  section  65  of  the  Practice  Act  of  1907  (J.  ft  A.  U  8592) 
is  a  final  judgment  and  appealable. 

2.  Plbadino,  I  232* — when  permission  to  file  amended  affidavit 
of  merits  in  discretion  of  court.  It  rests  within  the  discretion 
of  the  trial  court  to  allow  a  second  amended  affidavit  of  merits 
to  be  filed  after  the  original  affidavit  and  an  amended  affidavit  have 
been  stricken  on  motion  of  plaintiff. 

•H^  lUlnoU  Notes  Direct,  Vols.  XI  to  XV,  and  CumulaUve  Quarterly, 
topic  and  lectloB  number. 
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3.  Appeal  axd  ebbob,  §  966* — when  proceedings  after  appeal 
perfected  not  reviewed.  Where  an  appeal  has  been  perfected  from 
a  Judgment  on  an  affidavit  of  merits  of  the  defendant,  the  Appel- 
late Court  will  not  consider  an  order  of  the  trial  court  made  there- 
after oYerrullng  a  demurrer  to  counts  of  the  declaration. 

Appeal  ft*om  the  Circuit  Court  of  Cook  county;  the  Hon.  Rich- 
ard S.  TtTTHiLL,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.  Reversed  and  remanded.  Opinion  filed  March 
29,  1916. 


George  H.  Notes  and  Herrick,  Auubn  &  Martin, 
for  appellant. 

Silber,  Isaacs,  Silber  &  Woley,  for  appellee ;  Fred- 
erick D.  Silber,  of  counsel. 

Statement  by  the  Court.  November  15,  1913,  the 
plaintiff,  Cahn,  sued  the  defendant,  the  Northwestern 
Life  Insurance  Company,  in  an  action  of  assumpsit  in 
the  Circuit  Court  of  Cook  county.  November  21,  1913, 
he  filed  a  declaration  in  four  counts.  The  first  three 
were  special  counts  setting  up  an  alleged  liability  on 
a  certain  policy  of  life  insurance.  The  fourth  was 
* ^ indebitatus  assumpsit"  on  the  consolidated  common 
money  counts.  With  his  declaration  he  filed  an  affi- 
davit of  claim  in  which  he  swore  that  the  defendant 
was  indebted  to  him  **in  the  sum  of  $6245.50,  together 
with  interest  thereon  at  the  rate  of  five  (5)  per  cent, 
per  annum  from  December  11,  1911,  to  the  date  of 
judgment  herein  upon  a  policj^  of  life  insurance"  at- 
tached to  the  declaration  as  an  exhibit.  Such  an  ex- 
hibit was  attached. 

December  16,  1913,  a  general  and  special  demurrer 
was  filed  by  the  defendant  to  the  first,  second  and  third 
counts  of  the  declaration,  with  an  affidavit  of  an  agent 
of  the  defendant  that  the  demurrer  was  not  interposed 

•See  minolfl  Notes  Dtsest,  Vol*.  XI  to  XV,  aad  CunnUtlve  Qaarterly*  mmo 
topic  and  tectton  muuber. 
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for  delay,  and  a  certificate  of  counsel  that  in  their 
opinion  it  was  well  founded  in  law.  At  the  same  time 
a  plea  of  nonassumpsit  was  filed  by  the  defendant  to 
the  fourth  count  of  the  declaration,  together  with  an 
affidavit  of  an  agent  of  the  defendant  that  he  verily 
believed  that  the  defendant  had  **a  good  defense  upon 
the  merits  to  the  whole  of  the  plaintiff's  demand  set 
out  in  the  fourth  count  of  the  plaintiff's  declaration.'* 

December  23,  1913,  the  court  on  the  motion  of  the 
plaintiff  entered  an  order  striking  the  said  affidavit  of 
merits  from  the  files  and  ruling  the  defendant  to  file 
a  new  affidavit  of  merits  within  seven  days. 

December  29,  1913,  the  defendant  filed  an  amended 
affidavit  of  merits  made  by  its  agent,  in  which  he  sup- 
plemented the  statement  set  forth  in  his  affidavit  of 
December  16th  with  the  statement  that  '*the  nature  of 
such  defense  is  that  the  claim  of  said  plaintiff  as  shown 
by  his  affidavit  of  claim  is  upon  a  policy  of  life  in- 
surance, that  no  recovery  can  be  had  upon  such  policy 
under  said  fourth  count  and  that  defendant  is  not  in- 
debted to  said  plaintiff  as  to  said  fourth  count,  nor  was 
said  defendant  at  the  time  of  the  commencement  of 
this  suit  or  at  any  other  time  so  indebted." 

January  3,  1914,  on  motion  of  the  plaintiff,  the  court 
struck  this  amended  affidavit  of  merits  from  the  files 
and  granted  leave  to  the  defendant  to  file  a  new  affi- 
davit of  merits  within  ten  days. 

Seven  days  thereafter,  on  January  10,  1914,  the 
plaintiff  moved  the  court  **to  enter  judgment  in  his 
favor  and  against  the  defendant  upon  the  plaintiff's 
affidavit  of  claim  *  *  *  for  the  sum  of  $6245.50, 
together  with  interest  on  said  sum  at  five  per  cent 
per  annum  from  December  11,  1911,  to  the  date  of  the 
entry  of  such  judgment;  said  judgment  to  be  entered 
by  default  for  want  of  a  legal  and  sufficient  affidavit  of 
merits,"  etc.  The  motion  was  denied.  To  the  denial 
the  plaintiff  excepted. 
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January  12,  1914,  the  defendant  filed  an  afiidavit  by- 
its  same  agent,  the  material  parts  of  which  are  as  fol- 
lows: 

''FIRST:  That  affiant  verily  believes  that  the  de- 
fendant has  a  good  defense  upon  the  merits  to  the 
whole  of  the  plaintiff's  demand  set  out  in  the  fourth 
count  of  the  plaintiff's  declaration  herein;  that  the  na- 
ture of  such  defense  is,  that  the  claim  of  the  plaintiff  is 
as  shown  by  his  affidavit  of  claim  upon  a  policy  of  life 
insurance,  a  copy  of  which  is  attached  to  the  declara- 
tion herein;  that  said  policy  cannot  be  introduced  in 
evidence  by  the  plaintiff  under  said  fourth  count ;  that 
no  recovery  by  the  plaintiff  can  be  had  upon  such 
policy  under  said  fourth  count,  and  that  the  defend- 
ant is  not  indebted  to  the  plaintiff  under  said  fourth 
count,  nor  was  the  defendant  at  the  time  of  the  com- 
mencement of  this  suit  or  at  any  other  time  so  in- 
debted. 

SECOND:  Affiant  further  says  that  even  if  said 
policy  may  be  introduced  in  evidence  by  the  plaintiff 
nnder  said  fourth  count  and  any  recovery  thereon  by 
the  plaintiff  had  under  said  fourth  count,  affiant  verily 
believes  that  the  defendant  has  a  good  defense  to  this 
suit  upon  the  merits  to  all  of  said  plaintiff's  demand 
except  the  sum  of  Two  Thousand  Three  Hundred  Nine- 
ty-six and  98/100  Dollars  ($2,396.98)  and  that  the  nar 
ture  of  such  defense  is  as  follows: 

That  pursuant  to  the  terms  of  said  policy,  the  plain- 
tiff on  or  about  the  eleventh  (11th)  day  of  December, 
1911,  elected,  as  between  certain  options  given  to  the 
plaintiff  by  paragraph  ten  (10)  of  said  policy  to  with- 
draw in  cash  the  accumulated  surplus  apportioned  by 
the  defendant  to  said  policy,  leaving  said  policy  full 
paid  for  its  face;  that  the  accumulated  surplus 
was  as  provided  in  said  policy  duly  apportioned  by  the 
defendant  to  said  policy  and  that  the  amount  so  ap- 
portioned by  the  defendant  thereto  was  the  sum  of 
Two  Thousand  Three  Hundred  Ninety-six  and  98/100 
Dollars  ($2,396.98) ;  that  under  the  provisions  of  said 
policy  the  amount  and  the  only  amount  which  the  plain- 
tiff would  in  any  view  be  entitled  to  recover  on  said 
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policy  would  be  said  amount  of  Two  Thousand  Three 
Hundred  Ninety-six  and  98/100  Dollars  ($2,396.98),  so 
apportioned  to  said  policy;  that  said  amount  of  Two 
Thousand  Three  Hundred  Ninety-six  and  98/100  Dol- 
lars ($2,396.98)  was  prior  to  the  commencement  of 
this  suit  duly  tendered  by  the  defendant  to  the  plain- 
tiff, and  that  said  amount  so  tendered  to  the  plaintiff 
he  refused  to  receive. 

Affiant  further  says  that  the  defendant  never  at  any 
time  stated  or  represented  to  the  plaintiff  or  promised 
the,  plaintiff,  either  in  writing  or  otherwise,  that  the 
defendant  would  pay  to  the  plaintiff  the  tentine  sur- 
plus accruing  under  said  policy  in  the  sum  of  Six  Thou- 
sand Two  Hundred  Forty-five  and  50/100  Dollars 
($6,245.50),  or  any  other  amount  except  the  amount 
apportioned  by  the  defendant  to  said  policy,  which 
said  amount  so  apportioned  was,  as  hereinbefore 
stated,  the  said  sum  of  Two  Thousand  Three  Hundred 
Ninety-six  and  98/100  Dollars  ($2,396.98) ;  and  that 
the  defendant  never  made  any  promise  or  guaranty 
to  the  plaintiff  to  pay  any  other  sum  or  perform  any 
obligation  other  than  as  stated  in  said  policy.'' 

January  16,  1914,  on  motion  of  the  plaintiff,  the 
pleadings  standing  as  before  stated,  and  without  offer 
of  evidence  from  either  party,  the  court  entered  the 
following  order: 

*'This  cause  coming  on  to  be  heard  this  day  upon 
the  motion  of  the  plaintiff  for  judgment  against  the 
defendant  upon  the  amended  affidavit  of  merits  filed 
by  the  defendant  on  January  12,  1914 : 

And  it  appearing  to  the  Court  that  the  defendant  in 
and  by  said  amended  affidavit  of  merits  admits  that 
there  is  due  to  the  plaintiff  the  sum  of  $2,396.98,  and 
that  said  indebtedness  arose  on  December  11, 1911,  and 
is  now  due  and  owing  to  the  plaintiff; 

And  the  Court  having  heard  argument  of  counsel 
and  being  fully  advised  in  the  premises ; 

It  is  ordered  that  the  plaintiff',  Benjamin  R.  Cahn, 
do  have  and  recover  of  and  from  the  defendant.  North- 
western Mutual  Life  Insurance  Company,  a  corpora- 
tion, the  sum  of  $2,396.98,  together  with  interest  upon 
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said  sum  at  five  per  cent,  per  annum  from  December 
11,  1911,  to  this  date,  amounting  to  the  further  sum 
of  $249.70,  making  a  total  of  $2,646.68,  for  which  sum 
last  aforesaid  the  Court  does  here  and  now  enter  judg- 
ment in  favor  of  plaintiff  and  against  the  defendant 
under  Section  55,  Chapter  110,  of  the  Revised  Statutes. 

And  it  is  further  ordered  that  the  plaintiff  shall  have 
execution  for  the  said  sum  of  $2,646.68  damages. 

It  is  further  ordered  that  this  cause  shall  proceed 
as  to  that  portion  of  the  demand  of  the  plaintiff  in  dis- 
pute as  if  this  suit  had  been  brought  therefor.'^ 

Prom  this  judgment  the  defendant  appealed  to  this 
court.  The  appeal  was  perfected  by  the  filing  of  an 
appeal  bond  and  the  approval  of  the  same  February 
7,  1914. 

On  February  28,  1914,  the  Circuit  Court  overruled 
the  demurrer  that  had  been  filed  to  the  first  three 
counts  of  the  declaration  and  ordered  the  defendant 
to  plead  to  said  declaration  within  twenty  days. 

March  4,  1914,  the  appellant  filed  a  transcript  of 
record  in  this  court,  showing  only  the  proceedings  in 
said  cause  up  to  the  time  of  perfecting  its  appeal.  On 
this  transcript  the  appellant  assigned  as  error  the  ren- 
dering the  judgment,  the  allowance  of  interest,  the  al- 
lowance of  the  motion  for  judgment  on  the  amended 
affidavit  of  merits  filed  January  12,  1914,  and  the  find- 
ings that  said  amended  affidavit  of  merits  admitted 
that  $2,396.98  was  due  to  the  plaintiff  or  that  said 
indebtedness  or  any  indebtedness  arose  on  December 
11,  1911. 

The  appellee  assigned  as  cross-error  on  the  same 
transcript  that  the  Circuit  Court  erred  in  denying  the 
motion  of  appellee  on  January  10,  1914,  for  judgment 
on  the  appellee's  affidavit  of  claim,  that  it  erred  in  grant- 
ing leave  to  file  a  second  amended  affidavit  of  merits 
after  striking  the  original  affidavit  and  the  first 
amended  one  from  the  files  for  insufficiency,  and  that 
it  erred  in  entering  judgment  for  $2,396.98  and  inter- 
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est  instead  of  for  $6,245.50,  the  amount  alleged  to  be 
due  appellee  by  his  affidavit  of  claim. 

The  appellee  suggested  a  diminution  of  the  record 
and  on  March  9,  1914,  filed  a  supplemental  record, 
which  contained  the  order  of  the  Circuit  Court  of  Feb- 
ruary 28, 1914,  overruling  the  demurrer  to  the  declara- 
tion. 

March  11, 1914,  the  appellee  filed  in  this  court  a  mo- 
tion to  dismiss  the  appeal  on  the  ground  that  the  judg- 
ment appealed  from  rendered  under  section  55  of  the 
Practice  Act  of  June  3, 1907,  for  a  portion  of  the  plain- 
tiff's demand  only,  was  an  interlocutory  and  not  a  final 
and  appealable  one.  This  motion  was  reserved  by  the 
court  to  the  hearing. 

Me.  PEEsmiNG  Justice  Bbown  delivered  the  opinion 
of  the  court. 

Although  this  appeal  has  been  somewhat  elaborately 
argued  on  both  sides,  the  prefixed  statement  shows 
that  the  questions  involved  are  few  and  simple. 

The  motion  made  by  the  appellee  to  dismiss  the  ap- 
peal is  denied.  We  have  before  had  occasion  to  con- 
sider the  final  character  of  a  judgment  like  the  one  at 
bar,  taken  under  section  55  of  the  Practice  Act  of  1907, 
in  Madden  v.  Ferguson,  182  HI.  App.  210,  and  the  con- 
clusion then  reached  remains  our  opinion.  A  judg- 
ment on  an  affidavit  of  merits  of  the  defendant  for  a 
portion  of  the  amount  claimed  by  the  plaintiff  is  a 
final  judgment.  It  is  an  absolute  and  unconditional 
order  for  the  payment  of  money,  on  which  final  process 
may  issue.  It  involves  the  merits  of  the  case.  It  dis- 
joins the  portion  of  the  claim  from  which  the  judgment 
is  rendered  from  the  rest  as  finally  as  though  separate 
suits  had  been  brought.  There  is  no  doubt  that  such 
judgments,  and,  indeed,  judgments  much  less  final  in 
essence,  have  been  held  *' final"  and  appealable  by  our 
courts.  For  example,  see  Blake  v.  Blake,  80  HI.  523, 
and  Lester  v.  People,  150  111.  408. 
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We  see  no  merit  in  the  contention  made  to  support 
plaintiff  *s  assigned  cross-errors,  that  the  Circuit  Court 
erred  in  not  rendering  judgment  at  the  plaintiff's  re- 
quest on  January  10,  1914.  It  was  entirely  within  the 
discretion  of  the  court  to  allow  a  second  amended  aflS- 
davit  as  it  did.  The  answer  of  the  appellant  to  the 
appellee  in  this  particular  is  irrefragable.  The  argu- 
ment of  appellee,  as  it  is  said,  amounts  at  most  to  the 
position  that  the  couri;  might  without  error  have  de- 
nied leave  to  file  another  amended  affidavit  if  the  orig- 
inal affidavit  and  the  first  amended  one  were  justifiably 
stricken.  **  Assuming  this  to  be  true,  it  has  no  tend- 
ency to  show  that  it  was  error  for  the  Court  to  exer- 
cise its  discretion  in  favor  of  allowing  the  affidavit  to 
be  filed.'' 

The  argument  made  by  the  appellee  that  the  order  of 
the  Circuit  Court  of  February  28,  1914,  overruling  the 
demurrer  to  the  first  three  counts  of  the  declaration 
is  of  any  importance  in  this  appeal,  or  can  indeed  be 
considered,  is  manifestly  unsound.  We  can  consider 
the  matter  only  as  it  stood  on  February  7,  1914,  when 
the  appeal  was  perfected.  The  **  Supplemental  tran- 
script of  record"  is  useless  to  us. 

The  question  before  us  therefore  is  whether  the  court 
was  in  error  in  entering  on  January  16,  1914,  over  the 
objection  of  the  defendant,  a  judgment  against  it  in 
favor  of  the  plaintiff  for  $2,396.98,  with  interest  on 
said  sum  from  December  11,  1911. 

The  judgment  was  justified,  if  at  all,  only  by  the  ap- 
plication of  section  55  of  the  Practice  Act  to  the  af- 
fidavit of  merits  filed  by  the  defendant  on  January  12, 
1914. 

Were  there  no  other  objection  to  the  judgment,  the 
addition  of  the  interest  from  December  11, 1911,  would 
vitiate  it.  Even  if  the  affidavit  were  to  be  considered 
an  admission  of  any  sum  due  to  the  plaintiff  from  the 
defendant,  it  could  only  be  of  $2,396.98  without  inter- 
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est.  It  says  indeed  that  it  was  on  or  about  December 
11, 1911,  that  the  plaintiff  elected  **to  withdraw  in  cash 
the  accumulated  suri3lus  apportioned  by  the  defendant 
to  said  policy,"  but  it  says  nothing  about  the  time 
when  the  accumulated  surplus  was  '* apportioned.'' 
Nor  do  we  think  that  there  is  any  presumption  that  the 
apportionment  was  made  on  the  day  the  election  was 
made  or  before.  It  was  the  apportionment  and  not 
the  election  which  fixed  the  indebtedness. 

But  there  was  a  more  fundamental  objection  not  only 
to  the  rendering  of  a  judgment  for  the  amount  for 
which  it  was  rendered,  but  for  any  amount,  as  the 
pleadings  and  record  of  the  cause  stood  on  January 
16,  1914. 

The  declaration  was  in  four  counts.  To  three  of 
them  a  general  and  special  demurrer  was  pending, 
presenting  issues  of  law  and  rendering  it  improper 
and  unjustifiable  to  take  them  into  account  in  consider- 
ing whether  a  judgment  should  be  rendered  under  sec- 
tion 55  of  the  Practice  Act. 

To  the  fourth  count  a  plea  of  the  general  issue  was 
on  file.  The  judgment,  if  justified  at  aU,  must  be  jus- 
tified under  these  pleadings  and  the  affidavit  of  merits 
of  the  defendant  and  section  55  of  the  Practice  Act  as 
applied  to  them.    The  Practice  Act  says : 

**If  the  affidavit  of  defense  is  to  only  a  portion  of  the 
plaintiff's  demand,  the  plaintiff  shall  be  entitled  to  a 
judgment  for  the  balance  of  his  demand,  and  the  suit 
shall  thereafter  proceed  as  to  the  portion  of  tiie  plain- 
tiff's demand  in  dispute,"  etc. 

But  the  affidavit  on  which  the  judgment  in  this  case 
was  rendered  begins  first  of  all  by  stating  that  the 
affiant  'Werily  believes  that  the  defendant  has  a  good 
defense  to  the  tvhole  of  the  plaintiff's  demand  set  out 
in  the  fourth  count  of  the  plaintiff's  declaration,"  and 
it  proceeds  to  say  that  no  recovery  dan  be  had  under 
the  fourth  count  on  the  claim  of  the  defendant,  be- 
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cause  in  effect  the  claim  made  in  the  affidavit  of  claim 
is  not  one  that  can  come  under  the  statements  of  the 
fourth  count.  That  is  what  the  position  amounts  to, 
that  a  claim  on  a  policy  of  insurance  of  this  kind  can- 
not be  introduced  under  the  consolidated  money  counts. 
The  position  is  moreover  rightly  taken.  Heffron  v. 
Rochester  German  Ins.  Co.,  220  111.  514.  But  because 
the  defendant,  after  saying  in  his  affidavit  that  it  is 
not  indebted  to  the  plaintiff  under  the  fourth  count, 
goes  on  in  effect  to  say,  as  an  alternative  position,  that 
even  if  said  policy  might  be  introduced  in  evidence 
under  the  fourth  count  (which  he  has  before  denied 
that  it  could),  it  could  not  be  held  liable  for  more  than 
$2,396.98,  and  gives  its  reasons  therefor, — it  is  insisted 
by  appellee  that  the  court  could,  with  the  plea  of  the 
general  issue  and  this  affidavit  still  on  file,  treat  the 
affidavit  of  defense  as  one  *'to  only  a  portion  of  the 
plaintiff's  demand,'*  and  the  amount  of  $2,396.98  as 
not  *4n  dispute. "  We  do  not  think  this  was  a  correct  con- 
struction of  the  statute.  It  is  tantamount,  as  counsel 
for  appellant  say,  to  construing  it  as  doing  away  with 
all  requirements,  that  a  judgment  must  be  responsive 
to  the  pleadings  and  issues  in  the  case  in  which  it  is 
entered.  We  think  that  the  clause  above  quoted  was 
an  amendment  designed  only  to  abolish  the  common- 
law  rule  that  there  could  be  but  one  final  judgment 
in  common-law  action  of  assumpsit. 

It  never  was  meant  to  allow  judgment  on  the  con- 
sideration of  affidavits  by  the  court  irrespective  of  the 
state  of  the  pleadings,  or  to  turn  a  denial  of  indebted- 
ness under  the  pleadings  into  an  ** admission"  or  ** con- 
fession" of  judgment. 

The  judgment  is  reversed  and  the  cause  remanded 
to  the  Circuit  Court. 

Reversed  dnd  remanded. 
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Charles  8.  Cook^  Defendant  in  Error,  y.  Jaeob  0.  Curry 
and  Harlan  B.  Curry^  Conseryator,  Plaintiffs  in 
Error. 

Gen.  No.  30,436.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosba  W. 
Wells,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  29,  1915. 


Statement  of  the  Case. 

Action  by  Charles  S.  Cook  against  Jacob  0.  Curry 
for  $564  alleged  to  be  due  for  rent  on  a  written  lease. 
February  5,  1914,  Jacob  0.  Curry  was  adjudged  by 
the  Probate  Court  of  Cook  county  to  be  a  feeble- 
minded •person,  and  Harlan  B.  Curry  was  duly  ap- 
pointed to  be  his  conservator,  *' authorized  and  re- 
quired to  have  the  care  of  his  person  and  estate." 
Harlan  B.  Curry  duly  qualified  under  the  appointment 
and  on  February  11th  appeared  in  the  cause  under  au 
order  of  court  that  he  should  so  appear  and  defend  the 
cause  as  conservator. 

The  evidence  shows  that  on  May  11th  Jacob  0. 
Curry  at  AUston,  Massachusetts,  signed  a  document 
presented  to  him  by  a  firm  of  renting  agents  at  Alls- 
ton  consisting  of  George  F.  Taft  and  Norman  S.  Waite. 
The  document  was  headed  ''Eental  Application  and 
Agreement."  The  essential  parts  of  the  face  of  the 
document,  which  was  signed  at  the  foot  of  said  face, 
as  follows: 

** Signature  of  applicant,  J.  0.  Curry,  Lessee  (Seal) 

Accepted  by,  Taft  &  Waite,  Agents  for  the  Owners,'* 
are,  after  the  date — 

Name,  Jacob  0.  Curry  as  Lessee.  •  •  •  Family 
consists  of  4  adults,  2  children  •  •  •  Applied  for 
— Suite  1 — 36  Linden  St.,  AUston.    Owner,  Charles  S. 
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Cook,  as  Lessor.    Rent  $564  per  annum  payable  $47 
monthly.    Eent  to  begin  June  1, 1909.    •     •     • 
Rental  Agreement. 

In  making  the  foregoing  application  I  hereby  agree 
that  upon  its  acceptance  by  the  owner  (or  Taft  and 
Waite,  Agents)  I  am  to  hold  said  premises  for  the  time 
and  upon  the  conditions  specified  upon  the  back  here- 
of, the  latter  being  hereby  made  a  part  of  this  agree- 
mei^." 

The  back  of  the  paper  was  headed : 

*' Terms  and  Conditions  of  Rental  Agreement.'' 

Beneath  this  heading,  besides  conditions  usual  in  a 
lease  of  an  apartment,  were  the  following  provisions : 

**  Lessee  agrees  to  pay  rent  to  Sept.  1,  1910.  In  the 
event  that  Lessee  desires  to  vacate  premises  at  that 
date,  written  notice  must  be  given  to  the  Lessor  on  or 
before  Aug.  1,  1910.  Failing  so  to  do,  lessee  is  holden 
for  rent  until  Sept.  1, 1911.  If  Lessee  desires  to  vacate 
premises  at  last  mentioned  date,  written  notice  must 
be  given  to  Lessor  on  or  before  August  1,  1911.  Fail- 
ing so  to  do,  Lessee  is  holden  for  rent  until  thirty  days 
notice  is  given  as  above  outlined,  to  take  effect  on 
September  1,  in  any  year,  but  this  lease  shall  termi- 
nate in  any  event  in  twenty  years  from  the  date  when 
rent  commences. 

The  Lessor  may  terminate  this  agreement  upon  30 
days  written  notice,  to  take  effect  on  September  1, 
in  any  year  at  or  after  Sept.  1, 1910,  but  without  waiv- 
ing any  right  of  the  Lessor  to  terminate  for  a  breach 
of  any  of  the  other  terms  and  conditions  specified 
herein.'^ 

The  evidence  further  shows  that  after  the  execution 
of  this  document,  Jacob  0.  Curry,  whose  family  at  the 
time  consisted  of  himself,  his  wife,  his  son,  Oakley 
Curry,  his  daughter,  Elsie  Curry,  and  a  widowed 
daughter,  Mrs.  Blair,  and  her  two  children,  moved  into 
the  premises.  He  lived  there  with  the  family  before 
described  until  April  6, 1911,  when  he,  and  his  wife  and 
daughter  Elsie  Curry  left  the  premises  and  came  to 
Chicago,  bringing  their  household  goods  with  them. 
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He  left  in  the  premises  his  son  Oakley  and  his  daugh- 
ter Mrs.  Blair  with  her  children. 

Jacob  0.  Curry  when  about  to  leave  told  Mr.  Taft 
that  business  called  him  to  Chicago  and  he  and  his 
wife  were  going  there;  that  he  might  be  gone  one 
month  and  he  might  be  gone  six  months,  and  that  the 
rent  in  the  meantime  would  be  paid  by  his  son,  and  if 
it  was  not,  he  (Jacob  0.  Curry)  was  perfectly  good 
for  it. 

Jacob  0.  Curry  did  not  return  to  the  premises,  but 
his  son  and  Mrs.  Blair  and  her  children  continued  to 
occupy  the  apartments  until  September  1,  1913.  Up 
to  September  1,  1912,  the  rent  was  paid  by  the  son  or 
daughter.  Monthly  bills  were  sent  each  month  to  Ja- 
cob 0.  Curry,  suite  1 — 36  Linden  Street,  Allston,  and 
the  son,  Mr.  Taft  testified,  **used  to  drop  in  occasion- 
ally and  either  say  he  was  short  or  else  he  would  pay." 
Prom  September  1,  1912,  to  September  1,  1913,  at 
which  last  mentioned  date  Oakley  Curry  and  Mrs. 
Blair  and  family  moved  out,  no  rent  was  paid. 

In  answer  to  the  question  put  to  Mr.  Taft:  ^*Will 
you  state  the  circumstances  under  which  tlie  occupa- 
tion of  the  premises  ceased  on  September  1,  1913,  by 
Mr.  Curry's  children!"  he  answered,  *'They  simply 
moved." 

Jacob  0.  Curry  never  at  any  time  gave  a  notice  of 
his  election  to  terminate  the  lease  in  accordance  with 
its  provisions,  and  no  arrangement  was  made  by  the 
plaintiff  or  by  any  one  for  him  with  anybody  but  Jacob 
0.  Curry  regarding  the  tenancy  in  question. 

To  reverse  a  judgment  for  plaintiff  for  $564,  defend- 
ants prosecute  this  writ  of  error. 

James  L.  Clark,  for  plaintiffs  in  error. 

Adams,  Crews,  Bobb  &  Wescott,  for  defendant  in 
error. 
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Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Insane  pebsons,  §  ?♦ — when  order  to  conservator  to  appear 
and  defend  action  against  toard  proper.  Where  a  conservator  has 
been  duly  appointed  by  the  Probate  Court  of  Cook  county  to  be  the 
conservator  of  a  person  adjudged  to  be  feeble-minded  and  "au- 
thorized and  required  to  have  the  care  of  his  person  and  estate" 
and  has  duly  qualified  under  the  appointment,  an  order  of  the 
court  that  he  appear  and  defend  as  conservator,  an  action  brought 
against  his  Incompetent  in  the  Municipal  Court  of  Chicago  before 
his  appointment,  is  sufficient,  even  though  it  does  not  in  terms 
make  the  conservator  **a  party  defendant."   ' 

2.  Principal  and  agent,  §  189* — when  lease  hy  agent  ratified  by 
owner.  Where  the  owner  of  the  property  allows  one  entering  into 
a  lease  with  the  owner's  agents,  which  the  tenant  signs,  to  take 
possession  under  the  lease  and  recognizes  his  tenancy,  there  is  a 
sufficient  ratification  of  the  agents*  act,  even  though  the  lease  is 
signed  not  by  the  owner,  but  in  the  name  of  the  agents,  followed 
by  the  words  "agents  for  the  owners." 

3.  Frauds,  Statute  of,  §  77* — when  signature  of  tenant  suffi- 
cient. To  comply  with  the  Statute  of  Frauds,  it  is  not  necessary 
that  a  lease  be  signed  by  both  landlord  and  tenant,  but  the  tenant's 
signature  is  sufficient 

4.  Landlord  and  tenant,  8  449* — whc7i  liaMUty  of  tenant  con- 
tinued. A  tenancy  from  month  to  month  is  not  terminated  by  the 
departure  of  the  tenant  wh^re  members  of  his  family  left  there  by 
him  continue  to  occupy  the  premises. 

5.  Witnesses,  §  116* — when  disqualification  not  applicable  to 
plaintiff's  agents  in  action  against  defendant  as  conservator.  Where 
an  action  for  rent  is  brought  against  one  who  is  thereafter  ad- 
judged feeble-minded  and  for  whom  a  conservator  appears  and 
defends,  the  agents  who  negotiated  the  lease  for  plaintiff  and  who 
signed  it  as  his  agents  are  not  incompetent  as  witnesses  as  being 
"directly  interested." 

*8ee  Illinois  Notes  Dlir«st,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  sam« 
topic  and  section  number. 
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Ella  L.  Fisk,  Plaintiff  in  Error,  v.  L.  M.  Smith  et  al., 
trading  as  L.  M.  Smith  &  Brother,  Defendants  in 
Error, 

Gen.  No.  30,460. 

Vewdob  and  pubchabeb,  I  298* — when  vendor  not  entitled  to  earn- 
est  money  on  default  of  purchaser.  A  contract  for  the  sale  of  real 
estate  recited  that  the  purchaser  had  paid  $100  as  earnest  money 
and  provided  that  should  the  purchaser  fail  to  perform,  the  earnest 
money  should,  at  the  vendor's  option,  be  retained  as  liquidated 
damages;  that  it  should  be  held  by  her  agents  for  the  mutual  bene- 
fit of  the  parties  and  .  that  in  the  event  of  the  retention  of  the 
money,  it  should  be  such  agents'  duty  to  apply  It,  first,  to  the  pay- 
ment of  any  expenses  incurred  for  the  vendor  by  her  agents  and 
second,  to  the  payment  to  the  vendor's  broker  of  a  commission  of 
" per  cent  on  the  selling  price"  for  his  services  in  pro- 
curing the  contract,  rendering  the  overplus  to  the  vendor.  At  the 
same  time  the  vendor's  agents  and  the  purchaser  by  her  agent 
executed  a  joint  escrow  agreement  which  recited  that  "the  accom- 
panying contract  ft  $100  are  deposited"  with  a  trust  company 
"to  be  delivered  by  it  only  upon  the  joint  order  of  the  undersigned 
or  their  respective  legal  representatives  or  assigns."  On  the  same 
paper  was  a  direction  to  the  trust  company,  signed  in  the  same 
manner  as  the  escrow  agreement,  that  if  the  balance  of  the  pur- 
chase price  was  not  deposited  by  a  day  named,  the  trust  com- 
pany was  authorized  and  directed  to  pay  $50  to  the  vendor's  agents 
and  $50  to  the  purchaser's  agent.  The  purchaser  having  defaulted 
and  the  sale  not  having  been  made,  the  trust  company,  on  demand, 
paid  $50  to  the  vendor's  agents  and  $50  to  the  purchaser's  agent 
In  an  action  by  the  vendor  against  her  agents  to  recover  the  $100 
earnest  money,  it  was  held  that  a  judgment  for  defendants  was 
proper. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBut,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  29,  1915. 

Brodb  B.  Davis,  for  plaintiflf  in  error. 

P.  H.  Bishop,  for  defendants  in  error. 

*See  nilnoU  Notes  Dls««t,  Vols.  XI  to  XV,*and  CmnolatlTe  Quarterly,  mom 
topic  and  Motion  number. 
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Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  is  a  writ  of  error  brought  to  reverse  a  judg- 
ment of  nil  capiat  and  for  costs  rendered  by  the  Munic- 
ipal Court  of  Chicago  against  Ella  L.  Fisk,  the  plain- 
tiff in  that  court  and  plaintiff  in  error  here,  who 
brought  suit  against  L.  M.  Smith,  F.  M.  Smith  and  F. 
C.  Otis,  who  are  partners  doing  business  as  L.  M. 
Smith  &  Bro.  L.  M.  Smith  &  Bro.  are  real  estate 
agents.  In  April,  1913,  they  were  acting  as  agents  for 
the  plaintiff,  Ella  L.  Fisk,  in  collecting  the  rents  of 
some  real  estate  owned  by  her,  described  as  Lot  1  in 
the  Subdivision  of  Lot  29  and  the  north  25  feet  of  Lot 
30  in  Grigg's  Subdivision,  etc.,  and  known  as  3721 
Prairie  avenue,  Chicago.  She  had  requested  the  de- 
fendants to  sell  this  property  for  the  best  price  that 
they  could  obtain  for  it.  On  April  24,  1913,  therefore, 
they  negotiated  a  sale  of  it  and  received  a  written 
memorandum  of  agreement  signed  **Marvine  Canty 
By  Jesse  Binga,'^  which  was  produced  in  evidence. 
According  to  a  letter  of  L.  M.  Smith  &  Bro.,  also  put 
in  evidence,  Jesse  Binga  acted  as  the  agent  of  Marvine 
Canty,  who  was  his  sister. 

The  agreement  or  *'real  estate  contract"  (which  was 
signed  as  above  stated  and  by  no  one  else)  provided 
that  Marvine  Canty  agreed  to  purchase  at  the  price  of 
$2,700  the  described  real  estate,  and  Ella  L.  Fisk 
agreed  to  sell  at  said  price  and  to  convey,  etc.  It  re- 
cited that  the  purchaser  had  paid  $100  ''as  earnest 
money  to  be  applied  on  such  purchase  when  consum- 
mated, and  agrees  to  pay  within  five  days  after  the 
title  has  been  examined  and  found  good  or  accepted 
•  *  •  the  further  sum  of  $2,600."  It  also  contained 
these  provisions: 

''Should  said  purchaser  fail  to  perform  this  contract 
promptly  on  his  part  at  the  time  and  in  the  manner 
herein  specified,  the  earnest  money  paid  as  above  shall 
at  the  option  of  the  vendor  be  retained  by  the  vendor 
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as  liquidated  damages,  and  this  contract  shall  there- 
upon become  null  and  void.    •     •     • 

This  contract  and  the  said  earnest  money  shall  be 
held  by  L.  M.  Smith  &  Bro.  for  the  mutual  benefit  of 
the  parties  concerned,  and  after  the  consummation  of 
the  sale  they  shall  be  at  liberty  to  retain  the  cancelled 
contract  permanently ;  and  it  shall  be  the  duty  of  said 
L.  M.  Smith  &  Bro.,  in  case  said  earnest  money  be  re- 
tained as  herein  provided  to  apply  the  same,  first,  to 
the  payment  of  any  expenses  incurred  for  the  vendor 
by  his  agent  in  said  matter,  and  second,  to  the  pay- 
ment to  vendor  ^s  broker  of  a  commission  of per 

cent  on  the  selling  price  herein  mentioned,  for  his 
services  in  procuring  this  contract,  rendering  the  over- 
plus to  the  vendor." 

At  the  same  time,  however,  a  paper  headed  **  Joint 
Order  Escrow  No.  1"  was  signed  by  ''L.  M.  Smith  & 
Brother  By  E.  R.  Evans"  ( J]vans  was  a  salesman  and 
agent  of  L.  M.  Smith  &  Brother)  and  by  **Marvine 
Canty  By  Jesse  Biiiga,"  which  contained  this  recital: 

**The  accompanying  contract  &  $100  are  deposited 
with  the  Chicago  Title  &  Trust  Company  to  be  deliv- 
ered by  it  only  upon  the  joint  order  of  the  undersigned 
or  their  respective  legal  representatives  or  assigns." 

On  the  same  paper  was  the  following  direction  to  the 
Chicago  Title  &  Trust  Company,  also  signed  by  '*L. 
M.  Smith  &  Brother  By  E.  R.  Evans"  and  by  ''Mar- 
vine  Canty  By  Jesse  Binga:" 

'*If  balance  of  purchase  price  is  not  deposited  by 
10  A.  M.  May  24,  1913,  you  are  authorized  and  directed 
to  pay  the  sum  of  $50  to  L.  M.  Smith  &  Bro.  and  $50 
to  Jesse  Binga." 

The  contract,  the  $100  and  this  document,  ''Joint 
Order  Escrow  No.  1"  were  deposited  with  the  Chicago 
Title  &  Trust  Company.  The  purchaser  "failed  to 
materialize,"  to  quote  the  testimony  of  Mr.  Evans  in 
this  case.  The  sale  and  conveyance  were  not  made. 
This  was  solely  owing  to  the  default  of  the  purchaser. 
Thereupon,  on  demand  of  the  parties,  the  Chicago  Title 
&  Trust  Company  paid  over  $50  to  L.  M.  Smith  &  Bro, 
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and  $50  to  Jesse  Binga,  in  acordance  with  the  order  be- 
fore recited. 

The  plaintiff,  Ella  L.  Fisk,  thought  the  $100  should 
come  to  her  and  demanded  it  from  the  defendants,  and 
failing  to  get  it  brought  suit. 

The  trial  judge  in  the  Municipal  Court,  sitting  with- 
out a  jury,  found  for  the  defendants  and  this  writ  of 
error,  as  stated,  is  brought  to  reverse  that  judgment. 

We  think  the  judgment  was  correct.  Whatever 
remedy,  if  any,  for  breach  of  contract  against  Mar\'ine 
Canty  the  plaintiff  may  have  had,  she  had,  no  right 
to  treat  the  $100  deposited  as  *  liquidated  dam- 
ages^' and  retain  it,  except  the  right  given  to  her  by 
the  *'real  estate  contract"  and  by  the  *' Joint  Order 
Escrow  No.  1,"  executed  at  the  same  time  and  in  the 
same  matter  by  the  same  party  and  also  by  L.  M. 
Smith  &  Bro.,  which  must  be  considered  a  part  of  and 
be  construed  with  it.  Taking  the  two  documents  and 
their  various  provisions  above  recited  together,  it  is 
apparent  that  the  agreement  made  by  Marvine  Canty 
through  Jesse  Binga  was  that  if  she  did  not  complete 
the  purchase  the  $100  should  be  divided  between  her 
broker  or  agent  and  Mrs.  Fisk's  broker  or  agent  for 
commissions  and  services;  and  this  was  the  contract 
that  Mrs.  Fisk,  who  only  acted  through  L.  M.  Smith 
&  Bro,,  must  be  presumed  to  have  accepted  if  she  ac- 
cepted any. 

We  think  the  judgment  is  in  accordance  with  justice 
and  the  righte  of  the  parties,  and  it  is  affirmed. 

Affirmed. 
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Charles  H.  Oerseh^  Plaintiff  in  Error,  y.  City  of  Chl- 
eagOy  Defendant  in  Error. 

Gen.  No.  20,608. 

1.  Municipal  cobpobattons,  §  lZb*—when  pay  not  recoverable  by 
police  opcer  during  period  in  which  discharged.  An  officer  of  the 
police  force  of  the  City  of  Chicago  who  is  wrongfully  discharged 
cannot  recover  pay  for  the  period  during  which  he  stands  dlEh 
charged,  but  must  first  secure  his  reinstatement  by  appropriate 
litigation  or  otherwise. 

2.  Municipal  corporations,  §  lZ^*—^hen  officer  not  entitled  to 
pay.  The  decisions  in  Bullis  v.  City  of  Chicago,  235  111.  472,  and 
138  111.  App.  297,  and  In  Gersch  v.  City  of  Chicago,  250  111.  551 
(sustained  in  People  of  Illinois  ex  rel,  Gersch  v.  City  of  Chicago, 
226  U.  S.  451),  in  Preston  v.  City  of  Chicago,  246  111.  26,  and  in 
City  of  Chicago  v.  Condell,  224  111.  595,  held  to  be  controlling  against 
plaintiff's  claim  In  this  case  for  salary  as  a  police  officer  of  the  City 
of  Chicago. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Cav- 
EBLT,  Judge,  presiding.  Heard  in  this  court  at  the  April  term, 
1914.  Affirmed.  Opinion  filed  March  29,  1915.  Rehearing  denied 
April  12,  1915. 

A.  B.  Chilcoat,  for  plaintiflf  in  error. 

William  H.  Sexton,  for  defendant  in  error;  Joseph 
F.  Gbossman  and  John  E.  Foster,  of  counsel. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

This  writ  of  error  is  brought  to  reverse  a  judgment 
of  nil  capiat  and  for  costs  rendered  by  the  Municipal 
Court  of  Chicago  January  28,  1914,  against  Charles 
H.  Gersch,  the  plaintiff  below,  who  sued  the  City  of 
Chicago  in  that  court  for  $3,000,  which  his  statement 
of  claim  alleged  was  due  to  him  as  '* salary  already 

*Se«  lUinoto  Notes  Digest,  Volt.  XI  to  XV.  and  CumnlatlTe  Quarterly,  aamo 
tople  and  section  nombor. 
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accrued,  accruing  and  due  to  him^*  as  a  policeman 
from  the  2nd  day  of  December,  1910,  up  to  the  time  of 
beginning  the  suit,  March  6,  1913. 

It  is  conceded — indeed  it  is  stated  in  the  statement  of 
claim — that  on  December  2,  1910,  the  plaintiff  was 
discharged  from  the  service  of  the  City  of  Chicago. 

The  claim  of  the  plaintiff  in  this  suit  is  based  on  the 
position  that  he  was  wrongfully  and  illegally  dis- 
charged, and  by  reason  of  that  deprived  of  his  salary 
and  of  vested  rights  under  certain  reli.ef  and  pension 
fund  acts  for  the  benefit  of  policemen  of  the  City  of 
Chicago. 

The  statement  of  claim  asserts  that  the  City  is 
estopped  from  denying  that  the  plaintiff  is  such  a  po- 
liceman, and  also  asserts  that  he  has  been  ready  and 
willing  to  perform  his  duties  as  such  policeman,  but 
has  been  prevented  from  doing  so  by  the  action  of  the 
Superintendent  of  Police  and  the  Civil  Service  Trial 
Board  in  discharging  him.  His  salary  is  due  to  him 
as  attached  to  his  office,  the  plaintiff  contends. 

The  City  filed  an  affidavit  of  merits,  asserting: 

FiBST :  That  the  plaintiff  has  never  been  reinstated 
in  the  service  of  the  City  of  Chicago,  and  therefore 
cannot  sue  for  his  salary  during  the  period  since  the 
date  of  his  discharge. 

Seconp:  That  he  was  never  appointed  in  accord- 
ance with  law  an  officer  of  the  City  of  Chicago. 

Thied:  That  at  the  time  of  the  plaintiff's  discharge 
there  was  no  such  office  as  ''police  patrolman ''-  of  the 
City  of  Chicago.  By  this  is  meant,  we  take  it,  such 
an  office  as  carries  with  it  a  ** salary'*  as  a  right  at- 
tached to  it,  independently  of  actual  employment. 

FouBTH :  That  plaintiff  was  guilty  of  laches  in  bring- 
ing this  suit. 

Fifth  and  finally,  it  is  said  that  the  contentions  of 
the  plaintiff  have  been  already  negatived  in  prior  suits 
and  that  the  matter  is  res  adjudicata. 
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A  motion  for  a  judgment  for  the  plaintiff  on  the 
** pleadings,"  meaning  the  statement  of  claim  and  the 
affidavit  of  merits,  was  denied  and  the  cause  was  sub- 
mitted to  a  jury.  Some  evidence  was  introduced  by  the 
plaintiff,  including  certain  ordinances  relating  to  the 
organization  of  the  Police  Department  in  Chicago  and 
the  record  of  the  oath  of  office  taken  by  the  plaintiff 
as  a  ^* Police  Patrolman"  on  August  17,  1876,  at  the 
conclusion  of  which  (the  defendant  introducing  no  evi- 
dence, but  having  on  cross-examination  established  the 
identity  of  the  plaintiff  with  the  Charles  H.  Gersch 
who  was  plaintiff  in  two  suits  for  mandamus  in  the 
Circuit  and  Superior  Courts  of  Cook  County),  the 
plaintiff  moved  for  a  peremptory  instruction  in  his 
behalf.  This  motion  was  denied.  The  defendant  moved 
for  a  peremptory  instruction  in  its  favor,  and  the  mo- 
tion was  allowed.  A  verdict  in  favor  of  the  defendant 
was  accordingly  rendered  and  the  judgment  before  de- 
scribed followed. 

The  instruction  and  the  judgment  were  without  error. 

Each  of  the  defendant 's  grounds  of  defense  set  out  in 
the  affidavit  of  merits  filed  by  one  of  its  attorneys  stated 
a  good  defense  under  the  law  as  it  has  been  laid  down 
by  the  Supreme  Court  of  this  State,  and  by  the  record 
or  evidence  it  was  developed  that  each  position  was 
well  taken  in  fact  and  in  law. 

That  an  officer  of  the  police  force  wrongfully  dis- 
charged cannot  recover  hig  pay  accruing,  as  he  claims, 
after  his  discharge,  while  he  '^stands  discharged,"  but 
must  first  secure  his  reinstalment  by  appropriate  liti- 
g;  lion  or  otherwise,  is  a  proposition  directly  laid  down 
by  our  Supreme  Court  in  City  of  Chicago  v.  People  ex 
rel  Gray,  210  TU.  84. 

The  same  doctrine  as  to  policemen  and  other  officers 
has  been  laid  down  in  cases  in  other  States :  Van  Sant 
V.  Atlantic  City,  68  N.  J.  Law  449;  Lee  v.  City  of  WiU 
mington,  1  Mar\^el  (Del.)  65;'Nicholas  v.  MacLean,  101 
N.  Y.  527;  Gorley  v.  City  of  Louisville,  104  Ky.  372. 
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To  the  second  and  third  points  of  the  City^s  defense 
may  well  be  cited  the  opinion  of  the  Supreme  Court  in 
Bullis  V.  City  of  Chicago,  235  111.  472. 

It  is  not  necessary  or  desirable,  in  view  of  the  opin- 
ion we  have  already  expressed  on  the  first  point  made 
by  the  defendant,  to  enter  upon  a  discussion  of  the 
applicability  of  the  opinion  of  the  Supreme  Court  in 
the  Bullis  case,  supra,  to  the  present  litigation  further 
than  to  say  that  when  the  opinion  of  the  Supreme  Court 
is  read  in  connection  with  that  of  this  court  in  the  same 
case  (138  111.  App.  297),  and  again  with  the  opinions  of 
the  Supreme  Court  in  Gersch  v.  City  of  Chicago,  250 
111.  551,  and  Preston  v.  City  of  Chicago,  246  111.  26,  it 
will  be  seen  how  definitely  the  Supreme  Court  has  held 
the  defendant's  contention  in  this  regard  well  founded. 
As  to  the  fourth  point,  it  is  sufficient  to  refer  to  the 
reasoning  of  the  Supreme  Court  in  City  of  Chicago  v. 
Condell,  224  111.  595. 

And  finally  the  right  of  the  plaintiff  to  be  reinstated 
and  a  fortiori  his  right  to  a  salary  since  his  discharge 
has  been  negatived  by  the  decision  of  the  Supreme 
Court  in  Gersch  v.  City  of  Chicago,  250  111.  551,  an  un- 
successful attempt  to  overthrow  which  was  made  in 
People  of  Illinois  ex  rel.  Gersch  v.  City  of  Chicago,  226 
U.  S.  451. 

The  judgment  of  the  Municipal  Court  of  Chicago  is 
affirmed. 

Affirmed. 


Vol.   CLXXXXII   It 
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3.  A.  Mathews,  Defendant  in  Error,  t.  Mattie  Jackson, 
Plaintiff  in  Error. 

Gen.  No.  20,551.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wadb,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.     Opinion  filed  March  29,  1915. 

Statement  of  the  Case. 

Forcible  entry  and  detainer  by  J.  A.  Mathews,  plain- 
tiflF  against  Mattie  Jackson,  defendant. 

Although  no  written  appearance,  pleading  or  aflSdavit 
of  or  for  the  defendant  appears  in  the  transcript  of 
record  there  was  no  default  taken.  The  judgment  or- 
der, finding  the  defendant  guilty  of  unlawfully  with- 
holding possession  of  the  premises  and  giving  judg- 
ment for  possession  and  costs,  recites  that  **now  come 
the  parties  to  the  cause  and  thereupon  this  cause  comes 
on  in  regular  course  for  trial."  It  is  certified  in  the 
bill  of  exceptions  that  the  defendant  **was  not  present 
at  the  trial  of  this  cause,"  and  that  ''there  was  no  evi- 
dence offered  in  behalf  of  her  defense,  if  any  existed, 
at  said  trial."  It  also  certifies  that  to  the  ''finding  of 
the  Court  against  the  defendant  and  to  the  entry  of 
judgment  on  said  finding,"  the  defendant  duly  objected 
and  excepted,  and  recited  that  the  defendant  moved  the 
court  that  said  finding  and  judgment  be  vacated  and 
the  defendant  granted  a  new  trial,  and  excepted  to 
the  overruling  of  said  motions. 

The  bill  of  exceptions  states  that  it  contains  all  the 
evidence  offered  by  either  of  the  parties  to  the  cause 
or  heard  or  considered  by  the  court. 

The  evidence,  as  shown  by  the  bill,  consists  of  a 
warranty  deed  of  the  premises  from  one  Gustaf  Swan- 
son  and  Marie  Swanson,  dated  September  26,  1912, 
to  the  plaintiff,  Mathews,  and  a  five-day  statutory  no- 
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tice  from  Mathews  to  Jackson  demanding  twenty  dol- 
lars rent  said  to  be  due,  and  notifying  Jackson  that 
unless  it  was  paid  in  five  days  her  lease  would  be 
terminated. 

To  reverse  a  judgment  for  plaintiff,  defendant  pros- 
ecutes this  writ  of  error. 

William  Slack,  for  plaintiff  in  error. 

Benjamin  F.  J.  Odell,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

Forcible  entry  and  detainer,  $  71* — tohen  evidence  insufficient. 
On  forcible  entry  and  detainer,  where  there  is  no  evidence  of  pos- 
session on  the  part  of  the  plaintiff  or  of  the  defendant  or  of  the 
grantor  of  plaintiff,  who  holds  under  a  warranty  deed,  nothing  to 
prove  the  plaintiff  or  his  grantor  a  lessor  of  defendant  or  any 
other,  nor  to  prove  defendant  a  lessee  of  plaintiff  or  of  his  grantor 
or  of  any  one  else,  and  no  evidence  of  rent  due  nor  of  any  demand 
for  rent  except  a  recital  in  the  bill  of  the  five  days'  notice  provided 
by  statute,  the  evidence  is  insufficient  to  support  a  Judgment  for 
plaintiff. 

•See  nilnola  Notes  Digest,  VoU.  XI  to  XV,  and  CumaUtlv«  Quarterly, 
tople  and  section  number. 
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J,  A.  Mathews,  Defendant  in  Error,  y.  John  Moran, 
Plaintiff  in  Error. 

Gen.  No.  20,556.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  March  29,  1915. 

Statement  of  the  Case. 

Forcible  entry  and  detainer  by  J.  A.  Mathews,  plain- 
tiff, against  John  Moran,  defendant 

The  facts  herein  are  the  same  as  those  in  Mathews 
V.  Jackson,  ante,  p.  194,  except  that  the  premises 
involved  are  the  basement  of  5309  South  Dearborn 
street  and  that  ten  dollars  is  recited  in  the  notice  to 
be  due. 

William  Slack,  for  plaintiff  in  error. 

Benjamin  F.  J.  Odell,  for  defendant  in  error. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

FoRGiBLB  ENTBT  AND  DETAiNEB,  §  84* — tcheti  evidence  insufficient. 
The  decision  in  Mathews  v,  Jackson,  ante,  p.  194,  held  to  be  control- 
ling and  adhered  to. 

•See  nilnola  Notef  Digest,  Volt.  XI  to  XV,  and  Ciimiil»tlTe  Quarterly,  Muno 
topic  and  section  number. 
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Ernest  A.  Schmidt  et  aL,  Appellees,  y.  3.  ¥.  Schmidt 
Brothers  Company  et  al.,  on  appeal  of  John  F. 
Schmidt,  Appellant. 

Gen.  No.  19,851. 

Ernest  A.  Schmidt  et  al.,  Plaintiffs  in  Error,  y.  John 
F.  Schmidt  et  al..  Defendants  in  Error. 

Gen.  No.  20,602. 

Corporations,  fi  173* — when  majority  stockholder  cannot  transfer 
rights  and  property  of  corporation.  Where  the  property  and  good 
will  of  a  business  has  been  transferred  by  the  owner  to  a  corpora- 
tion, he  receiving  therefor  a  majority  of  the  stock  In  the  corpora- 
tion, an  agreement  between  him  and  the  other  stockholders,  as  In- 
divlduals,  to  wind  up  the  corporation  and  transfer  the  corporate 
property  and  good  will  to  the  minority  stockholders  is  Invalid, 
when  not  ratified  by  the  corporation,  and  a  bill  by  the  minority 
stockholders  for  specific  performance  and  an  injunction  cannot  be 
maintained. 

McSuREXT,  J.,  dissenting. 

Appeal  from  the  Circuit  Court  of  Cook  county;  in  case  No. 
19,851.  Error  to  the  Circuit  Court  of  Cook  county  In  case  No. 
20,602;  the  Hon.  Aoelor  J.  Petit,  Judge,  presiding.  Heard  in  this 
court  at  the  October  term,  1913.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  March  29,  1915. 

Statement  by  the  Conrt.  This  was  a  bill  for  an 
injunction  and  specific  performance  brought  by  Ern- 
est A.,  Henry  W.,  Otto  E.  and  August  T.  Schmidt 
against  their  brother,  John  F.  Schmidt,  the  J.  F. 
Schmidt  Brothers  Company,  H.  E.  Littler,  G.  W.  Gron- 
berg  and  F.  A.  McKee.  The  cause  proceeded  to  a 
hearing  on  the  pleadings  and  proofs  and  the  court  en- 
tered a  decree  dismissing  the  bill  as  to  the  J.  F.  Schmidt 
Brothers  Company  and  granting  relief  against  John 
F.  Schmidt.  From  this  decree  John  F.  Schmidt  ap- 
pealed.   The  J.  F.  Schmidt  Brothers  Company  has  as- 

•See  Illinois  Note*  Dl|i:e8t,  Vols.  XI  to  XV,  and  CumiiUtlTe  Quarterly,  muim 
topic  aad  section  number. 
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signed  cross-errors  questioning  the  dismissal  of  the  bill 
as  to  it.  Complainants  in  the  bill  have  sued  out  a 
writ  of  error  and  assigned  for  error  the  dismissal  of 
the  bill  as  to  the  J.  F.  Schmidt  Brothers  Company. 

From  the  proofs  it  appears  that  John  F.  Schmidt 
began  business  as  a  builder  and  contractor  in  1891; 
that  in  1898  or  1899  he  employed  in  his  business 
Henry  W,  and  Ernest  A.  Schmidt,  two  of  his  younger 
brothers ;  that  in  1902  the  J.  F.  Schmidt  Brothers  Com- 
pany was  organized  with  a  capital  stock  of  fifteen 
thousand  dollars  in  one  hundred  and  fifty  shares  of  one 
hundred  dollars  each,  which  was  fully  paid  by  trans- 
ferring to  the  corporation  the  property  and  good  will 
of  the  business  theretofore  carried  on  by  John  F. 
Schmidt.  The  corporation  issued  to  John  F.  Schmidt 
one  hundred  and  thirty  shares  of  the  capital  stock  and 
to  Henry  W.  and  Ernest  A.  each  ten  shares,  for 
which  they  paid  either  the  corporation  or  John  F. 
Schmidt.  Henry  W.,  Ernest  A.  and  Otto  E.  Schmidt 
were  employed  by  the  corporation  from  the  time  it 
was  organized,  and  a  few  months  later,  August  T., 
the  remaining  brother,  was  also  employed  by  the  cor- 
poration. In  1904  Henry  W.  severed  his  connection 
with  the  corporation  and  removed  from  Chicago.  Af- 
ter the  organization  of  the  corporation  its  business 
seems  to  have  been  satisfactory  and  the  brothers  of 
John  F.  Schmidt,  with  the  exception  of  Henry  W., 
were  employed  by  the  corporation  and  paid  wages 
according  to  their  experience.  In  March,  1907,  it  was 
agreed  between  John  F.  Schmidt  and  his  brothers, 
Otto  E.,  August  T.  and  Ernest  A.,  that  the  latter 
should  receive  for  the  ensuing  year  twenty  per  cent, 
of  the  profit  made  by  the  corporation.  March  7,  1908, 
an  accounting  was  had  between  the  parties  to  the 
agreement  of  1907,  and  a  memorandum  prepared  show- 
ing the  profit  for  the  preceding  year.  The  contention 
of  John  F.  Schmidt  was  and  is  that  in  the  making  of 
this  settlement  he  was  overreached  by  his  brothers. 
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At  the  time  of  the  settlement  of  March  7,  1908,  an 
understanding  was  reached  as  to  the  division  of  profits 
for  the  ensuing  year,  and  the  brothers  continued  to 
work  for  the  corporation  and  on  March  1,  1909,  asked 
for  a  settlement  for  the  preceding  year,  but  no  settle- 
ment was  agreed  on.  Propositions  to  purchase  John 
F.  Schmidt  stock  were  submitted  but  not  accepted. 
Finally  on  September  3,  1909,  an  agreement  in  writing 
was  prepared  and  signed  by  the  complainants  and 
John  F,  Schmidt,  which  constitutes  the  basis  of  this 
suit  and  is  as  follows: 

**  Agreement  by  the  undersigned  Henry  John  Otto 
August  and  Ernest  Schmidt  for  the  purchase  of  tools 
now  at  Gary,  Indiana,  belonging  to  J.  F.  Schmidt  Bros. 
Co.,  including  also  jack  screws  now  at  1705  Fairfield 
Ave.  and  20  wheelbarrows  now  at  1673  N.  Rockwell 
St.,  for  the  sum  of  $1,000  cash  paid  to  J.  F.  Schmidt 
by  Otto  August  and  Ernest  for  the  said  tools. 

J.  F.  Schmidt  agrees  to  and  with  said  0.  A.  &  E. 
&  H.  to  wind  up  the  corporation  of  the  said  J.  F. 
Schmidt  Bros.  Co.  in  a  lawful  manner  within  three 
months  and  0.  A.  &  E.  Schmidt  agree  to  aid  in  the 
settlement  of  all  former  and  present  accounts  and  bills 
which  shall  be  credited  to  and  charged  to  J.  F.  Schmidt 
until  completely  disposed  of. 

J.  F.  Schmidt  is  not  to  use  the  name  of  J.  F,  Schmidt 
Bros.  Co.  for  any  new  work  and  in  consideration  of 
this  agreement  each  of  the  said  mentioned  A.  T. 
Schmidt,  Otto  E.  Schmidt,  E.  A.  Schmidt,  J.  F. 
Schmidt  and  H.  W.  Schmidt  waive  all  claims  of  every 
kind  and  description  against  the  other  and  all  the  said 
parties  hereto  absolutely  release  the  other  from  each 
and  every  charge  ever  made,  by  any  or  either  of  them, 
and  to  work  in  harmony  toward  this  end. 

Signed: 

A,  T.  Schmidt, 
OiTO  E.  Schmidt, 
J.  F.  Schmidt, 
Witness :  H.  W.  Schmidt, 

Henry  C.  Bach.  E.  A.  ScHMmT.^' 
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Fred  H.  Atwood,  Frank  B.  Pease,  Charles  0. 
LoucKS  and  Vernon  E.  Loucks,  for  John  F.  Schmidt, 
appellant  and  J.  F.  Schipidt  Bros.  Co.,  H.  E.  Littler, 
Q-.  W.  Gronberg  and  F.  A.  McKee,  appellees. 

Alden,  Latham  &  Young,  for  defendants  in  error; 
T.  A.  Sheehan,  of  counsel. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 

The  parties  in  mating  the  above  contract  acted  in 
their  own  names  and  on  their  own  behalf  and  did  not 
purport  to  bind  the  Company,  whose  right  to  the  prop- 
erty mentioned  in  the  contract  they  assumed  to  ignore. 
The  subject-matter  of  the  contract  was  the  property 
of  a  corporation  and  not  of  either  of  the  parties  to 
the  contract.  The  fact  that  the  J.  F.  Schmidt  Company 
was  a  **one  man  corporation,"  the  stock  of  which  was 
owned  and  the  corporation  controlled  by  John  F. 
Schmidt,  does  not  affect  the  question  of  the  right  of 
the  stockholders  by  a  contract  between  themselves  to 
make  a  valid  contract  for  the  sale  or  disposal  of  the 
corporate  property. 

We  regard  the  case  of  Sellers  v.  Greer,  172  111.  549, 
as  decisive  of  the  questions  in  this  case.  In  that  case 
the  1,000  shares  of  the  capital  stock  were  held  by 
Sellers  and  Greer  equally  except  two  shares  held  in 
the  names  of  the  respective  sons  of  the  parties,  and 
it  was  held  that  the  sons  were  mere  nominal  share- 
holders, but  that  a  contract  by  appellant  Sellers  to 
sell  to  Greer  certain  patents  and  other  property  be- 
longing to  the  corporation  had  no  binding  effect;  that 
a  court  of  equity  cannot  enforce  specific  performance 
of  a  contract  by  a  stockholder  to  dispose  of  the  cor- 
porate property,  made  without  the  authority  of  the 
corporation  and  not  afterwards  ratified ;  that  a  bill  for 
the  specific  performance  of  an  agreement  to  sell  prop- 
erty will  not  be  retained  to  assess  damages  for  a  breach 
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of  the  contract,  when  the  complainant  knew  when  he 
filed  his  bill  that  the  vendor  had  parted  with  the  title  to 
the  property.  In  this  case,  the  complainants  knew 
when  they  filed  their  bill  that  John  F.  Schmidt  had 
transferred  the  property  and  good  will  of  the  con- 
tracting business  in  which  he  was  engaged  to  the  cor- 
poration and  that  he  had  therefore  parted  with  the 
title  to  the  property  which  he  agreed  to  transfer  to 
them.  Knowing  these  facts  the  complainants  could 
not  maintain  a  bill  for  specific  performance,  nor  for 
an  injunction  of  the  character  here  sought  and  de- 
creed. The  dismissal  of  the  bill  against  the  corpora- 
tion was  right,  but  the  bill  should  have  been  dismissed 
against  all  the  defendants  for  want  of  equity. 

The  decree  of  the  Circuit  Court  is  reversed  and  the 
cause  remanded  with  directions  to  dismiss  the  bill 
for  want  of  equity. 

Reversed  and  remanded  with  directions. 

Mr.  Justice  McSurely  dissents. 


Albert  Erlckson,  Plaintiff  in  Error,  v.  W.  Scott  Matt- 
hews et  aL,  Defendants  in  Error. 

Gen.  No.  20,626. 

Mandamus,  S  51* — when  petition  to  compel  restoration  to  puWo 
office  insufficient.  A  petition  for  a  writ  of  mandamus  to  compel  the 
restoration  of  the  petitioner  to  a  puhlic  office,  based  on  the  provi- 
sions of  the  Civil  Service  Act  effective  July  1.  1911  (J.  ft  A. 
f  10629),  is  defective  where  it  does  not  allege  that  he  had  taken 
the  oath  of  office  before  the  act  went  into  effect. 

•See  nilnols  Note*  Diffest,  Vols.  XI  to  XV,  and  CamoUtiTe  Quarterly,  ■ame 
^pic  and  section  number. 
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Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab  E. 
Heard,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.     Opinion  filed  March  29,  1915. 

V.  S.  LuMLEY,  for  plaintiff  in  error. 

John  J.  Poulton  and  John  J.  Mahonby,  for  defend- 
ants in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

This  is  a  writ  of  error  prosecuted  to  reverse  a  judg- 
ment of  the  Circuit  Court  of  Cook  county  sustaining 
the  demurrer  of  the  defendants  to  a  petition  for  a 
writ  of  mandamus  requiring  the  defendants  to  re- 
store the  relator,  Albert  Erickson,  to  the  office  of 
Chief  Clerk  of  the  State  Food  Department  of  the  State 
of  Illinois  and  dismissing  the  petition.  The  relator 
relies  for  his  right  to  the  writ  on  the  following  pro- 
vision of  the  Civil  Service  Act,  which  took  effect  July 
1,  1911:  **A11  persons  who  when  this  Act  takes  effect 
shall  hold  offices  or  places  of  employment  other  than 
those  exempted  in  section  11  of  this  Act  shall  be  classi- 
fied under  the  provisions  of  this  Act  and  shall  become 
members  of  the  classified  State  Civil  Service  without 
original  examination.''  (J.  &  A.  T[  10629.)  The  demurrer 
of  the  defendants  to  the  petition  was  sustained  upon 
the  theory  that  the  petition  did  not  allege  facts  showing 
that  the  relator  was  a  de  jure  officeholder  at  the  time 
the  amendment  above  quoted  took  effect.  The  peti- 
tioner avers  that  the  relator  was  appointed  Chief  Clerk 
June  30,  1911;  **that  he  afterwards  took  the  oath  of 
office  and  entered  upon  such  duties  as  the  Chief  Clerk 
of  the  Food  Department."  It  is  not  stated  in  the  peti- 
tion when  the  relator  took  the  oath  of  office.  The 
Chief  Clerk  of  the  State  Food  Department  is  a  State 
officer  and  is  required  by  the  Constitution  to  take  an 
oath  of  office  before  entering  on  the  duties  of  his  office. 
The  statute  provides  that,  '*A11  persons  who  when 
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this  Act  takes  effect  shall  hold  office"  shall  become 
members  of  the  Classified  State  Civil  Service  with- 
out original  examination.  There  is  a  distinction  be- 
tween the  appointment  to  an  office  and  the  holding 
of  such  office.  One  appointed  to  an  office  cannot  be 
said  to  hold  such  office  until  he  accepts  the  appoint- 
ment and  qualifies  in  the  manner  the  law  requires  him 
to  qualify  before  entering  on  the  duties  of  the  office. 
Up  to  the  time  that  the  relator  took  the  oath  of  office 
he  was  merely  a  de  /acio  officer  and  a  de  facto  officer 
is  not  entitled  to  a  writ  of  mandamus  in  a  proceeding 
of  this  kind.  He  must  show  a  clear  legal  right  to  the 
office  to  which  he  seeks  to  be  restored  by  the  writ  and 
must  allege  such  facts  in  his  petition  as  will  enable 
the  court  to  determine  as  a  matter  of  law  that  he  is 
entitled  to  the  writ. 

We  think  the  Circuit  Court  did  not  err  in  sustaining 
the  demurrer  to  the  petition  and  dismissing  the  same, 
and  the  judgment  is  affirmed. 

Affirmed. 


William  H.  Darant,  Plaintiff  in  Error,  y.  W.  Scott 
Matthews  et  aL,  Defendants  in  Error. 

Gen.  No.  20,796.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Oscab  El 
Heabd,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.     Affirmed.     Opinion  filed  March  29,  1915. 

Statement  of  the  Case. 

William  H.  Dnrant,  plaintiff,  against  W.  Scott 
Matthews  and  others,  defendants. 

The  facts  are  the  same  as  those  in  Erickson  v.  Matt- 
hews, ante,  p.  201. 
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V.  S.  LuMLEY,  for  plaintiff  in  error. 

John  J.  Poulton  and  John  J.  Mahoney,  for  defend- 
ants in  error. 

Mb.  Justice  Baker  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

Mandahus,  §  51* — when  writ  will  not  lie  lor  restoration  to  pub- 
lic office.  The  decision  in  Erickson  v.  Matthews,  ante,  p.  201,  held  to 
be  controlling  in  this  case  and  adhered  to. 


The  Bock  Biyer  Conference  et  al.,  Plaintiffs  in  Error, 
y.  Trinity  Methodist  Episcopal  Church  of  Chicago, 
Defendant  in  Error. 

Gen.  No.  20,761. 

Religious  socirriES,  §  30* — when  use  of  property  not  interfered 
with,  A  bill  to  restrain  the  Trinity  Methodist  Episcopal  Church  of 
Chicago  from  interfering  with  W.,  one  of  the  complainants,  in 
occupying  as  a  parsonage  and  conducting  religious  worship  in  M. 
Chapel  in  accordance  with  the  discipline  and  laws  of  the  Methodist 
Episcopal  Church,  alleged  that  the  defendant  was  a  religious  cor- 
poration in  the  boundaries  of  the  R.  Conference  of  the  Methodist 
Church;  that  M.  Chapel  was  erected  by  the  Trustees  of  Trinity 
Church  on  property  which  had  been  conveyed  to  them  and  was 
dedicated  according  to  the  discipline  of  the  Methodist  Church;  that 
thereafter  M.  Chapel  was  incorporated  as  a  religious  corporation; 
that  the  latter  corporation  was  situated  in  the  boundaries  of  the  R. 
Conference;  that  the  Presiding  Bishop,  at  a  session  of  the  R.  Con- 
ference, appointed  complainant  W.  pastor  of  M.  Church  and  said 

•See  nilnoto  Notes  Dlffeflt,  Vols.  XI  to  XV.  and  Camalative  Quarterly,  Muue 
topic  aad  aectloA  number. 
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W.  thereafter  used  the  building  for  a  parsonage  and  for  religious 
worship  according  to  the  Methodist  discipline  until  he  was  evicted 
by  defendants,  and  prevented  from  entering.  Held,  that  the  title 
to  the  real  estate  on  which  M.  Chapel  was  situated  was  in  the 
Trustees  of  Trinity  Church  and  that  no  facts  are  alleged  from 
which  a  constructive  or  resulting  trust  arises  in  favor  of  M.  Church, 
and  that  the  manner  in  which  the  trustees  devoted  the  property 
to  religious  uses  could  not  be  controlled  by  the  R.  Conference 
nor  by  the  Presiding  Bishop,  even  though  the  property  had  been 
conveyed  to  the  trustees  for  religious  purposes. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  John  M. 
O'CoNNOB,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  March  29,  1916. 

Bbundagb,  Landon  &  Holt,  for  plaintiffs  in  error. 

Eddy,  Wetten  &  Pegleb  and  Jaspeb  F.  Eommel,  for 
defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the  court. 

The  bill  in  this  case  was  filed  by  the  Rock  River 
Conference,  a  corporation,  William  F.  McDowell, 
James  M.  Wheaton  and  Harry  M.  Dunn  against  the 
Trinity  Methodist  Episcopal  Church  of  Chicago,  a  cor- 
poration, to  restrain  the  defendants  from  interfering 
with  complainant  Wheaton  in  occupying  as  a  parson- 
age a  portion  of  the  second  floor  of  the  building  known 
as  the  Marie  Chapel,  and  from  conducting  religious 
worship  in  the  auditorium  of  said  building  in  accord- 
ance with  the  discipline  and  laws  of  the  Methodist 
Episcopal  Church.  A  demurrer  to  the  bill  as  amended 
was  sustained,  the  bill  dismissed  for  want  of  equity 
and  complainants  appealed. 

The  bill  alleges  that  Trinity  Methodist  Episcopal 
Church  is  a  religious  corporation  organized  under  the 
laws  of  Illinois,  and  is  one  of  the  Methodist  churches 
within  the  boundaries  of  the  Rock  River  Conference; 
that  there  was  conveyed  in  1885  to  the  Trustees  of  the 
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Trinity  Church  a  certain  lot  in  Chicago ;  that  in  1885 
there  was  erected  under  the  supervision  of  the  Trus- 
tees of  Trinity  Church  a  building  on  said  lot;  that  a 
mission  was  conducted  in  said  building  for  a  time; 
that  in  October,  1885,  an  auditorium  in  said  building 
was  dedicated  in  accordance  with  the  discipline  of  the 
Methodist  Episcopal  Church;  that  in  1901  said  Marie 
Methodist  Chapel  was  incorporated  as  a  religious  cor- 
poration under  the  laws  of  Illinois;  that  said  Marie 
Church  is  within  the  boundaries  of  the  Eock  Eiver 
Conference,  and  that  in  October,  1913,  complainant 
McDowell,  the  Presiding  Bishop  at  a  session  of  the 
Kock  River  Conference,  appointed  complainantWheat- 
on  pastor  of  the  Marie  Methodist  Episcopal  Church 
for  the  ensuing  year;  that  Wheaton  took  possession 
of  certain  living  rooms  in  said  building  and  occupied 
them  as  a  parsonage,  and  conducted  religious  services 
in  another  portion  of  said  building  until  November 
5,  1913,  when  he  was  evicted  by  the  defendants  from 
the  rooms  occupied  by  him  as  a  parsonage,  and  the 
auditorium  closed  and  locked  against  him. 

The  real  estate  in  question  was,  as  has  been  said, 
conveyed  to  the  Trustees  of  Trinity  Church.  The  bill 
does  not  allege  that  there  was  any  conveyance  of  the 
real  estate  to  the  Marie  Church,  and  alleges  no  facts 
from  which  a  constructive  or  resulting  trust  arises  in 
favor  of  that  Church.  Marie  M.  E.  Church  v.  Trinity 
M.  E.  Church,  253  111.  21;  Marie  Church  v.  Trinity 
Church,  205  HI.  601. 

The  distinction  between  a  Methodist  church  and  a 
Methodist  church  building  is  to  be  kept  in  mind.  In 
the  words  of  the  Methodist  discipline;  ^^The  visible 
Church  of  Christ  is  a  Congregation  of  faithful  Men 
in  which  the  pure  Word  of  God  is  preached  and  the 
sacraments  duly  administered  according  to  Christ's 
ordinance  in  all  those  things  that  are  of  necessity  req- 
uisite to  the  same,"    The  church  edifice  is  a  place  of 
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worship  for  the  members  of  the  ''visible  church."  It 
was  the  Marie  Church,  the  congregation  or  society, 
that  was  incorporated,  and  it  was  to  the  Marie  con- 
gregation or  society  that  Bishop  McDowell  sent  Mr. 
Wheaton  as  their  preacher.  It  was  for  the  trustees  or 
the  proper  officers  of  the  congregation  or  society  to 
provide  a  meeting  place  for  the  congregation  or  society 
and  a  parsonage  for  the  preacher,  if  one  was  to  be  pro- 
vided. The  Marie  congregation  or  society  had  no 
property  right,  legal  or  equitable,  in  the  portion  of  the 
building  which  the  preacher  had  theretofore  occupied 
as  a  parsonage,  nor  in  the  auditorium  in  which  he  had 
conducted  religious  worship.  Admitting  that  the  prop- 
erty was  to  be  held  by  the  Trustees  of  Trinity  Church 
for  religious  purposes,  it  was  for  the  trustees,  not  for 
the  Rock  River  Conference,  Bishop  McDowell,  Mr. 
Wheaton  or  the  Marie  congregation  or  society  to  de- 
termine in  what  manner  the  property  or  its  income 
should  be  devoted  to  a  religious  use. 

In  Brunnenmeyer  v.  Biihre,  32  111.  183,  the  title  to 
the  church  building  was  vested  in  the  trustees  of  the 
society  for  the  use  of  the  society. 

In  Whitecar  v.  Michenor,  37  N.  J.  Eq.  6,  the  defend- 
ant trustees  held  the  church  building  in  trust  for  the 
use  of  the  congregation  or  society,  a  Methodist  con- 
gregation, and  it*  was  held  that  the  Bishop  had  the 
right  to  appoint  a  preacher  for  the  society  and  the 
trustees  were  bound  to  open  the  building  to  the  preach- 
er and  the  church. 

In  Fuchs  V.  Meisel,  102  Mich.  357,  the  trustees  held 
the  church  building  in  trust  for  the  congregation  or 
society,  and  an  injunction  was  issued  in  that  case  to 
prevent  the  trustees  from  closing  the  church  building 
against  the  regularly  appointed  pastor..  In  each  of 
the  cases  above  cited,  which  are  relied  upon  by  plain- 
tiff in  error,  the  title  to  the  church  building  was  vested 
in  the  trustees  of  the  society  for  the  use  of  the  so- 
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ciety.  In  this  case  the  title  was  vested  in  the  Trustees 
of  Trinity  Church  to  be  held  by  them  for  religious 
purposes. 

Our  conclusion  is  that  the  facts  stated  in  the  bill  as 
amended  do  not  show  that  the  complainants  are  en- 
titled to  the  relief  or  any  part  of  the  relief  demanded 
by  the  bill,  and  that  the  demurrer  to  the  bill  was 
properly  sustained  and  the  bill  dismissed  for  want  of 
equity. 

The  decree  of  the  Superior  Court  is  affirmed. 

Affirmed. 


Great  We&rtern  Oil  Refining  &  Pipe  Line  Company,  De- 
fendant in  Error,  v.  Chicago,  Milwaukee  &  8t. 
Paul  Railway  Company,  PlaintifP  in  Error. 

Gen.  No.  20,770. 

Municipal  CJoubt  of  Chicago,  f  6* — when  without  jurisdiction  on 
question  of  interstate  commerce.  The  Municipal  Court  of  Chicago 
has  no  Juriediction  of  a  controversy  as  to  whether  or  not  a  carrier 
charged  on  an  interstate  shipment  a  greater  sum  than  it  was 
authorized  to  charge  hy  its  schedule  of  rates  posted  and  filed  with 
the  Interstate  Commerce  Commission. . 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Robebt  H. 
Scoir,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed.  Opinion  filed  March  29,  1915.  Rehearing  denied 
April  17,  1915. 

J.  N.  Davis  and  C.  S.  Jeffebson,  for  plaintiff  in  er- 
ror; H.  H.  Field,  of  counsel. 

•8«e  nilnoli  Notes  Dlcest.  Vols.  XI  to  XV.  and  CvmiilftttTe  Quarterly,  lome 
topic  an4  soctloii  number. 
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OssiAN  Cameron,  for  defendant  in  error. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

This  writ  of  error  brings  in  review  a  judgment  re- 
covered by  the  Great  Western  Oil  Eefining  and  Pipe 
Line  Company  against  the  defendant  Railway  Com- 
pany for  alleged  overcharges  on  one  carload  of  petro- 
leum tailings  shipped  from  Erie,  Kansas,  to  Racine, 
Wisconsin,  and  two  carloads  of  the  same  commodity 
shipped  from  Erie,  Kansas,  to  Deerfield,  Illinois.  The 
published  tariff  rate  on  petroleum  tailings  at  the  time 
of  the  shipment  was  18  cents  per  one  hundred  pounds. 
The  tariff  rate  on  fuel  oil  was  27  cents  per  one  hundred 
pounds.  The  contention  of  the  defendant  was  that  the 
commodity  transported  was  fuel  oil  and  that  it  prop- 
erly collected  freight  at  the  rate  of  27  cents  per  one 
hundred  pounds.  The  excess  of  the  amount  collected 
on  a  basis  of  27  cents  per  one  hundred  pounds  over 
the  amount  of  the  freight  at  18  cents  per  one  hundred 
pounds  amounted  to  $174.66,  and  for  that  amount  plain- 
tiff sued  and  recovered  judgment. 

The  question  in  the  case  is  whether  the  defendant 
collected  a  greater  sum  than  it  was  authorized  to 
charge  by  its  schedule  of  rates  posted  and  filed  with 
the  Interstate  Commerce  Commission.  This  turns 
upon  the  question  whether  the  terms  '^petroleum  tail- 
ings'' and  ''petroleum  fuel  oil"  are  interchangeable 
and  cover  but  one  commodity,  or  refer  to  and  cover 
two  distinct  and  separate  commodities. 

In  Texas  &  P.  fit/.  Co.  v.  American  Tie  £  Timber  Co., 
Ltd.,  234  U.  S.  138,  the  joint  through  rate  on  lumber 
from  points  in  Louisiana  and  Texas  was  24  cents  per 
one  hundred  pounds,  and  there  was  no  tariff  on  cross- 
ties.  The  railway  company  refused  to  transport  ties 
from  Arkansas  to  Linwood,  Kansas,  on  the  ground 
that  it  had  no  rate  on  cross-ties.  The  plaintiff  con- 
tended that  the  ties  were  lumber  and  the  rate  for  lum- 
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ber  applied  to  the  transportation  of  cross-ties.  It 
was  held  by  the  Supreme  Court,  Mr.  Chief  Justice 
White  delivering  the  opinion,  that: 

''Whether  a  class  tariff  includes  a  particular  com- 
modity is  a  controversy  primarily  to  be  determined 
by  the  Interstate  Commerce  Commission  in  the  ex- 
ercise of  its  power  concerning  tariffs  and  the  author- 
ity to  regulate  conferred  upon  it  by  the  Act  to  Regu- 
late Commerce. 

The  courts  may  not,  as  an  original  question,  exert 
authority  over  subjects  which  primarily  come  within 
the  jurisdiction  of  the  Interstate  Commerce  Commis- 
sion. 

Whether  cross-ties  are  or  are  not  lumber  and  there- 
fore within  the  tariffs  filed  for  the  latter  is  a  question 
on  which  there  is  a  great  diversity  of  opinion  even 
among  experts  upon  the  subject,  and  one  that  should 
be  determined  in  the  first  instance  by  the  Interstate 
Commerce  Commission.'* 

We  regard  the  decision  in  the  case  cited  as  conclu- 
sive on  the  question  presented  in  this  case.  Whether 
the  terms  ''petroleum  tailings"  and  "fuel  oil"  are 
but  different  names  for  the  same  commodity  and  cover 
but  one  commodity,  and  the  commodity  is  therefore 
within  the  tariff  for  petroleum  tailings,  or  the  terms 
refer  to  and  cover  two  distinct  and  separate  commod- 
ities, is  a  question  on  which  the  evidence  in  the  record 
is  conflicting,  and  one  that  should,  under  the  decision 
of  the  Supreme  Court,  be  decided  in  the  first  instance 
by  the  Interstate  Commerce  Commission.  It  follows 
that  in  our  opinion  the  Municipal  Court  was  without 
jurisdiction  of  the  subject-matter,  and  the  judgment 
will  therefore  be  reversed. 

Reversed. 
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Hartford  Deposit  Company,  Appellee,  v.  Robert  Rosen- 
thal et  al.,  Appellants. 

Oen.  No.  21,230. 

1.  Landlord  and  tenant,  §  402* — when  condition  affainat  auhlet- 
ting  not  terminated.  Under  a  lease  containing  a  restriction  as  to 
the  use  of  the  premises  and  prohibiting  assignment  or  subletting 
without  the  consent  of  the  lessor,  which  conditions  were  expressly 
made  binding  upon  the  parties  to  the  lease,  their  heirs,  successors 
and  assigns,  the  fact  that  the  lessor's  written  consent  to  a  sub- 
lease did  not  contain  any  further  restrictions  against  subletting  or 
assigning  did  not  operate  as  a  termination  of  the  conditions  in 
the  original  lease,  so  as  to  render  a  lease  by  the  subtenant,  with- 
out the  consent  of  the  original  lessor,  valid. 

2.  Landlord  and  tenant,  §  429* — what  are  rights  of  landlord 
against  subtenant.  The  assignee  or  subtenant  is  bound  by  any 
restrictions  in  the  chain  of  title  above  him  relating  to  assignments 
or  subleasing,  and  the  landlord  has  the  same  remedy  in  equity 
against  the  subtenant  as  against  any  other  tenant  with  notice. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed  and  motion  to  dismiss  appeal  denied.  Opin- 
ion filed  March  29,  1915. 


Stein,  Mayer  &  Stein,  for  appellants. 

Oscar  M.  Wolff,  A.  W.  Gage  and  Charles  Leviton, 
for  appellee ;  Oscar  M.  Wolff,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the  court. 

December  1,  1914,  complainant,  appellee  here,  filed 
its  bill  of  complaint  in  the  Circuit  Court  against  the 
defendants,  appellants  here,  to  enjoin  the  defendants 
from  conducting  a  jewelry  business  in  the  premises 
61  West  Madison  street,  and  to  restrain  the  defend- 

•8e«  Illinois  Notes  Digest,  YoU.  XI  to  XY,  and  CumulatiTe  Quarterly,  Mune 
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ant  Block  from  occupying  or  using  said  premises  for 
any  purpose.  An  interlocutory  order  of  injunction 
was  entered  in  accordance  with  the  prayer  of  the 
bill,  and  the  defendants  appealed.  Sixty-one  West 
Madison  street  was  formerly  104  Madison  street  and 
59  was  102.  February  8, 1911,  complainant  leased  said 
premises  to  Stillson  and  Sebree  for. ten  years  from 
March  1,  1911.  The  lease  provided  that  the  demised 
premises  were,  *'to  be  used  and  occupied  by  the  les- 
sees for  restaurant  and  liquor  business  and  for  no 
other  purpose  whatsoever. ' '  The  second  clause  of  the 
lease  provided  that:  ** Neither  the  lessees  nor  others 
having  the  lessees'  estate  in  the  premises,  will  assign 
said  term  or  this  lease  or  allow  the  same  to  be  as- 
signed by  operation  of  law  or  otherwise,  or  let  or  un- 
derlet said  premises,  or  any  part  thereof,  or  use  the 
same  or  permit  the  same  to  be  used  for  any  purpose 
other  than  as  above  specified,  and  will  not  make  any 
alterations  therein  or  additions  thereto,  without  the 
written  consent  of  the  lessor  first  had  and  obtained." 
The  last  paragraph  of  the  lease  provided  that:  **It 
is  mutually  covenanted  and  agreed  that  each  and  every 
one  of  the  covenants  and  agreements  herein  contained 
shall  extend  to  and  be  binding  upon  the  respective  suc- 
cessors, heirs,  executors,  administrators  and  assigns  of 
the  parties  hereto."  On  the  same  day  Stillson  and 
Sebree  assigned  the  lease  to  Stillson 's  Company  and 
the  complainant  executed  a  consent  to  said  assignment 
on  condition  that  the  assignor  and  assignee  should  both 
be  bound  by  the  lease,  and  that  there  should  be  no 
further  assignment  or  subletting  without  the  written 
consent  of  the  complainant.  On  the  same  day  Still- 
son's  Company  demised  by  written  lease  to  Robert 
Rosenthal,  Sol  Rosenthal  and  B.  B.  Dale  the  stores  102 
and  104  West  Madison  street  for  a  term  of  ten  years 
from  April  1,  1911.  The  stores  *Ho  be  used  and  oc- 
cupied by  the  lessees  for  men's  clothing  business  and 
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for  no  other  purpose  whatsoever."  The  second  para- 
graph of  this  lease  and  the  first  sentence  of  the  last 
paragraph  are  identical  with  the  above  quotations  from 
the  second  and  last  paragraphs  of  the  lease  to  Stillson 
and  Sebree.  On  the  same  day  complainant  executed 
and  delivered  to  Stillson 's  Company  the  following  in- 
strument: 

''Februarys,  1911. 
Stillson ^8  Eestaurant  and  Buffet  Company, 

Dear  Sirs  :  We  hereby  consent  to  the  subletting  by 
you  of  portions  of  premises  held  by  you  of  us  in  Hart- 
ford Building,  in  Chicago,  Illinois,  to  Robert  Rosen- 
thal, Sol.  Rosenthal  and  B.  B.  Dale,  for  Men's  Cloth- 
ing Business. 

Hartford  Deposit  Company, 

By  D.  M.  HiLLis,  President 
Attest : 

E.  C.  Wentworth, 
Secretary." 

February.  27, 1911,  Sol.  Rosenthal  and  B.  B.  Dale  as- 
signed  their  interest  in  the  lease  from  the  Stillson  Com- 
pany to  Robert  Rosenthal.  November  25,  1914,  Rob- 
ert Rosenthal  leased  61  West  Madison  street  for  a 
term  of  two  months  from  December  1,  1914,  to  Ernest 
Block,  ''to  be  used  and  occupied  by  the  lessee  as  and 
for  mercantile  purposes  and  for  no  other  purpose 
whatsoever." 

The  contention  of  the  appellants  is  that  when  the 
complainant  consented  in  writing  to  a  sublease  by 
the  Stillson  Company  to  the  Rosenthals  and  Dale 
of  the  stores  59  and  61  West  Madison  street  for  men's 
clothing  business,  without  in  the  written  consent  creat- 
ing any  further  restriction,  the  restriction  in  the  head 
lease  was  forever  removed  and  a  subsequent  lease  by 
the  subtenants  of  a  portion  of  the  premises  without  the 
original  lessor's  consent  is  valid.  In  support  of  this 
contention  counsel  rely  on  Dumpor's  case,  44  Coke,  119 
B.;  1  Smith's  Leading  Cases  (9th  Amer.  Ed.)  107. 
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We  do  not  think  that  this  case  is  within  the  rule  in 
Dumpor's  case.  In  that  case  the  provision  of  the  lease 
was  that  the  lessee  or  his  assigns  should  not  alien  the 
premises  to  any  person  or  persons  without  the  special 
license  of  the  lessors.  During  the  term  the  lessors  by 
deed  liceneed  the  lessee  '*to  alien  or  demise  the  land, 
or  any  part  of  it,  to  any  person  or  persons  whatso- 
ever." Afterwards  the  lessee  assigned  his  lease  to 
Tubbe,  and  it  was  held  that  the  alienation  to  Tubbe 
had  determined  the  condition  against  alienation,  and 
no  alienation  which  Tubbe  might  thereafter  make 
could  break  the  condition.  In  Dumpor^s  case  the  con- 
dition was  single  and  not  susceptible  of  more  than  one 
breach.  The  proviso  was  that  the  lessee  or  his  assigns 
should  not  alien  to  any  person  or  persons  without  the 
special  license  of  the  lessors,  and  the  lessors  after- 
wards licensed  the  lessee  to  alien  the  land  to  any  per- 
son or  persons.  Here  the  license  was  expressly  limited 
to  Stillson's  Restaurant  and  Buffet  Company  and 
on  the  condition  that,  **no  further  assignment  of  said 
lease  and  no  sub-letting  of  the  premises  or  any  part 
thereof  shall  be  made  without  the  written  consent  of 
said  Hartford  Deposit  Company."  Kew  v.  Trainor, 
150  111.  150;  Kales'  Future  Interests,  sec.  63,  p.  81. 
The  second  clause  of  the  head  lease  contains  a  definite 
agreement  that  neither  ''lessees  nor  others  having  the 
lessees'  estate  in  the  premises"  shall  assign,  sublet  or 
use  or  permit  the  premises  to  be  used  for  any  purpose 
than  as  specified  in  the  lease  without  the  written  con- 
sent of  the  lessor.  An  assignee  or  subtenant  is  bound 
by  any  restrictions  in  the  chain  of  title  above  him  re- 
lating to  assignments  or  subleasing,  and  the  landlord 
has  the  same  remedy  in  equity  against  the  subtenant 
as  against  any  other  purchaser  with  notice.  1  Tiffany, 
Landlord  and  Tenant,  pp.  810-921 ;  Peer  v.  Wadsworth, 
67  N.  J.  Eq.  191. 

We  think  the  order  for  an  injunction  appealed  from 
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was  proper  on  the  pleadings  and  proofs  in  this  case, 
and  the  order  is  affirmed. 

The  motion  of  appellee  to  dismiss  the  appeal  is  de- 
nied. 

Order  that  an  injunction  issue.  Affirmed.  Motion 
to  dismiss  the  appeal  denied. 


National  Iron  &  Steel  Company,  Appellant,  t.  Robert 
W.  Hunt  et  aL,  trading  as  Robert  W.  Hunt  & 
Company,  Appellees. 

Gen,  No.  20,760. 

1.  Neolioenck,  f  20* — liaMlity  in  absence  of  privity  of  contract. 
Where  a  person  undertakes  to  do  an  act  or  discharge  a  duty,  by 
which  the  conduct  of  another  may  be  properly  regulated  and  gov- 
erned, the  performance  must  be  made  in  such  a  manner  that  those 
who  are  rightfully  led  to  a  course  of  conduct  or  action  in  reliance 
upon  the  proper  performance  of  such  duty  will  not  suffer  loss  or  in- 
Jury  by  reason  of  its  negligent  performance,  and  in  the  event  of 
loss,  recovery  may  be  had  although  no  privity  of  contract  is  estab- 
lished. 

2.  Negligence,  §  20* — right  to  recover  for  negligent  examination 
made  at  instance  of  another.  Where  plaintiff  purchased  certain  ma- 
terial in  reliance  upon  a  certificate  of  test  and  examination  made 
by  defendants,  who  were  experts  in  that  line,  which  certificates 
were  generally  recognized  throughout  the  trade  as  fixing  the  char- 
acter and  value  of  the  materials  covered,  it  was  held  that  plain- 
tiff was  entitled  to  recover  for  the  negligence  of  the  defendants  in 
making  such  examination  and  test,  although  made  at  the  instance 
of  the  vendor  of  the  materials,  and  there  was  no  privity  of  con- 
tract between  plaintiff  and  defendants. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clab- 
ENCS  N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the 
October  term,  1914.  Reversed  and  remanded.  Opinion  filed  March 
29,  1915. 

•See  Illinois  Notes  Dlxest,  VoU.  XI  to  XV.  and  Onmulntlve  Quarterly,  same 
toplo  and  section  number. 
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John  T.  Evans,  for  appellant. 

Goodrich,  Vincent  &  Bradley,  for  appellees;  War- 
ren Nichols,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

In  this  action  plaintiff  seeks  to  recover  for  dam- 
ages claimed  to  have  been  sustained  because  of  the 
negligence  of  the  defendants.  To  the  declaration, 
amended,  a  general  demurrer  was  filed  and  sustained 
and  judgment  nihil  capiat  entered,  from  which  plaintiff 
has  appealed. 

In  the  first  count  of  the  declaration,  which  techni- 
cally is  the  second  amended  declaration,  it  is  alleged 
substantially  that  plaintiff  is  a  corporation  engaged 
in  the  general  contracting  business  in  the  State  of 
Texas,  dealing  in  steel  rails  and  material  of  like  kind 
and  character;  that  on  or  about  May  20,  1913,  it  pur- 
chased from  H.  M.  Foster  Company,  a  corporation  en- 
gaged in  a  like  business  at  Baltimore,  Maryland,  and 
elsewhere,  a  quantity  of  such  materials  dealt  in  by  said 
Foster  Company,  and  that  such  property  so  purchased 
by  plaintiff  was  to  be  first  class  in  kind  and  quality, 
and  to  be  such  as  had  been  or  would  be  inspected,  ex- 
amined, passed,  approved  and  certified  as  first  class  in 
kind  and  quality  by  the  defendants  herein,  acting  in 
their  said  capacity  as  experts.  It  is  alleged  that  de- 
fendants had  been  for  several  years  prior  to  that  time 
and  are  now  engaged  as  experts  in  the  business  or 
profession  of  inspecting,  examining,  testing  and  pass- 
ing upon  the  character,  kind  and  quality  of  sted  rails 
and  material  of  like  kind ;  that  they  maintained  during 
all  of  said  time  ofiices  in  Chicago,  New  York  and  else- 
where, and  employed  a  large  number  of  inspectors  and 
other  employees  in  and  about  said  business ;  that  they 
held  themselves  out  to  the  pubUc  and  to  the  plaintiff 
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as  experts  in  said  line  of  work,  profession  or  business ; 
that  such  inspection,  examination  and  testing  were 
made  for  the  use  and  benefit  and  at  the  request  of 
users,  traders  and  dealers  in  such  materials,  for  a 
regular  adequate  consideration,  and  that  the  defend- 
ants, upon  the  completion  of  such  testing,  etc.,  issued 
or  caused  to  be  issued  their  certificates,  classifying  such 
materials  so  inspected,  specifying  the  character,  qual- 
ity and  class  of  the  same,  and  that  such  certificates 
intended  to  pass  and  did  pass  with  the  sale  of  such 
materials,  and  that  the  value  of  such  services  was  prin- 
cipally represented  by  such  certificates,  and  that  such 
materials  so  examined  and  certified  by  the  defendants 
were  sold  and  traded  in  upon  the  representation  as  to 
kind  and  quality  as  specified  in  such  certificates,  such 
certificates  being  issued  for  the  purpose  of  fixing  the 
class  and  character  of  such  materials  so  inspected,  etc., 
and  the  value  of  the  same;  that  such  inspection,  etc., 
were  made  in  such  manner  as  the  defendants  from  time 
to  time  should  determine,  without  any  special  instruc- 
tions or  supervision  by*  the  parties  for  whose  use  or 
benefit  such  services  were  being  performed,  and  that 
during  all  of  such  time  of  inspection  the  materials  were 
under  the  control  of  defendants ;  that  by  reason  thereof 
it  became  and  was  then  and  there  the  duty  of  the  de- 
fendants to  exercise  a  reasonable  degree  of  care  and 
skill  in  inspecting,  examining,  etc.,  steol  rails,  etc.,  a-s 
submitted  to  thom  in  their  said  capacity  for  inspection 
and  examination,  in  order  to  protect  the  public  and 
the  plaintiff,  who  might  rely  upon  said  inspection  in 
the  purchase  or  use  of  steel  rails,  etc.,  so  inspected 
or  examined  by  the  defendants;  yet  said  defendants 
did  not  well  and  truly  perform  their  duty  as  such  ex- 
perts in  examining  and  passing  upon  and  classifying 
and  certifying  to  the  class  of  steel  rails,  bars  or  flanges 
offered  to  them  for  examination  in  their  said  capacity 
as  experts  during  the  times  herein  set  out,  but  on  the 
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contrary  wholly  failed  to  perform  said  duty  which  de- 
fendants owed  to  the  public  and  the  plaintiff  in  the 
manner  following,  to  wit:  The  steel  rails  and  other 
property  purchased  by  plaintiff  from  the  Foster  Com- 
pany were,  at  the  time  of  such  purchase,  located  in  or 
near  the  city  of  New  York,  and  the  defendants,  as  ex- 
perts, examined,  inspected,  passed  and  approved  as 
first  class  in  kind  and  quality  the  said  property;  that 
said  inspection  was  made  shortly  before  or  shortly  af- 
ter the  purchase  and  sale,  as  heretofore  stated;  that 
upon  the  completion  of  such  examination  the  defend- 
ants issued  their  certificates  in  regular  form,  classify- 
ing all  of  the  property  so  covered  by  said  purchase  and 
sale  as  first  class  in  kind  and  quality,  and  delivered 
such  certificates  to  the  Foster  Company,  which  certifi- 
cates were  thereafter  tendered  and  delivered  to  the 
plaintiff  herein  upon  the  consummation  of  such  pur- 
chase and  sale ;  that  the  Foster  Company  was  dealing 
in  such  materials  for  the  purpose  of  reselling  the  same 
to  the  plaintiff  or  other  parties,  all  of  which  was 
known  to  the  defendants  at  the  time  of  such  inspection 
and  examination,  or  by  the  exercise  of  due  care  should 
have  been  known ;  that  plaintiff,  relying  upon  such  ex- 
amination and  the  certificates  issued,  consummated  the 
purchase  of  the  property,  paying  therefor  the  sum  of 
$11,000,  a  fair,  reasonable  cash  value  of  said  property, 
but  which  at  the  time  of  such  purchase  was  not  worth 
to  exceed  the  sum  of  $3,000 ;  that  by  reason  of  the  fail- 
ure of  the  defendants  herein  to  exercise  a  reasonable 
degree  of  skill  and  care,  as  it  was  their  duty  to  do, 
the  defendants  classified  as  and  certified  that  such 
property  was  first  class,  when  in  fact  it  was  not,  being 
defective  in  many  particulars,  all  of  which  should  have 
been  known  to  the  defendants  by  the  exercise  of  rea- 
sonable care,  whereby  plaintiff  has  suffered  damages. 
The  second  count  is  similar  to  the  first,  with  the  ad- 
ditional allegation  that  the  defendants  were  the  agents 
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of  the  Foster  Company,  but  in  view  of  the  opinion  we 
have  reached  we  do  not  deem  it  necessary  to  discuss 
this  second  count. 

The  question  for  our  determination  is,  in  brief,  are 
defendants  liable  to  plaintiff  under  the  facts  above 
alleged!  The  novelty  and  difficulty  of  the  inquiry  may 
be  conceded,  but  this  court  has  concluded  that  there 
is  a  liability  legally  deducible  from  the  facts  stated, 
and  that  the  general  demurrer  should  have  been  over- 
ruled. It  is  apparent  that  there  is  no  privity  of  con- 
tract between  plaintiff  and  defendants,  and  were  there 
no  exception  to  the  general  rule  that  where  there  is  no 
privity  there  is  no  duty,  there  would  of  course  be  no 
breach  with  ensuing  liability,  ^ut  there  is  an  excep-( 
tion  to  this  general  rule,  which  seems  to  be  this,  that 
where  a  person  undertakes  to  do  an  act  or  discharge 
a  dirty  by  which  the  conduct  of  another  may  be  prop- 
erly regulated  and  governed,  he  is  bound  to  perform 
it  in  such  a  manner  that  those  who  are  rightfully  led 
to  a  course  of  conduct  or  action  on  the  faith  that  the  act 
or  duty  will  be  duly  and  properly  performed  shall  not 
suffer  loss  or  injury  by  reason  of  his  negligence.  Sub- 
stantially this  language  is  found  in  Wharton  on  Negli- 
gence, (2nd  Ed.)  p.  365,  where  it  appears  as  a  quota- 
tion from  the  opinion  in  Sweeny  v.  Old  Colony  <&  N. 
R.  Co.,  10  Allen  (Mass.)  368.  The  same  statement 
was  adopted  by  Mr.  Justice  Hoar  in  his  opinion  in 
Coombs  V.  New  Bedford  Cordage  Co.,  102  Mass.  572. 
We  find  this  same  principle  applied  in  a  great  number 
of  cases,  of  which  there  seems  to  be  a  complete  com- 
pilation in  the  opinion  in  O'Brien  v.  American  Bridge 
Co.,  110  Minn.  364.  In  most,  if  not  all,  of  these  cases, 
however,  it  appears  that  by  the  negligent  discharge 
of  such  duty  persons  using  the  instrumentality 
in  question  would  necessarily  be  exposed  to  risk 
and  danger;  and  it  was  said  in  Moon  v.  North- 
em  Pac.  R.  Co.,  46  Minn.  106:    ''One  may  owe  two 
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distinct  duties  in  respect  to  the  same  thing, — one  of 
a  special  character  to  one  person,  gi'owing  out  of 
special  relations  to  him;  and  another,  of  a  general 
character,  to  those  who  would  necessarily  be  exposed 
to  risk  and  danger  from  the  negligent  discharge  of 
such  duty."  In  a  large  number  of  cases  there  have 
been  recoveries  for  personal  injuries  caused  through 
the  negligent  discharge  of  such  a  duty,  and,  by  anal- 
ogy, it  would  seem  that  under  the  same  circumstances 
one  suffering  injury  to  his  property  should  also  be 
entitled  to  damages. 

In  volume  39,  English  Chancery  Division,  page  39, 
we  find  reported  the  case  of  Cann  v.  Willson,  in  which 
the  principle  above  stated  was  applied  to  facts  which 
are  more  like  the  facts  set  forth  in  the  present  decla- 
ration than  any  appearing  in  any  other  reported  case 
we  have  seen.  One  Spark  applied  to  Cann  &  Son, 
plaintiffs,  for  a  loan  on  real  estate  security.  Plaintiffs 
required  a  valuation  of  the  property.  Spark  employed 
defendant,  Willson,  to  make  this  valuation,  who,  after 
inspection,  gave  a  written  opinion  as  to  the  value  to 
Spark.  Spark  gave  the  opinion  to  plaintiffs,  and  upon 
the  strength  of  this  the  loan  was  made.  Subsequently 
Spark  defaulted,  and  the  property  proving  insufficient 
to  answer  the  mortgage,  plaintiffs  brought  suit  against 
Willson  for  damages,  alleging  that  he  had  not  used 
due  skill  and  care  in  making  the  valuation,  although 
knowing  it  was  to  be  used  as  the  basis  of  a  loan.  Will- 
son  in  defense  alleged,  inter  alia,  that  he  was  not  em- 
ployed by  plaintiffs  and  owed  them  no  duty.  The 
Court,  in  holding  defendant  liable,  in  its  opinion  said 
that  defendant  was  under  an  obligation  to  plaintiffs 
apart  from  any  question  of  contract,  and  further  that 
**when  a  man  makes  an  untrue  statement  with  an  in- 
tention that  it  shall  be  acted  upon  without  any  rea- 
sonable ground  for  believing  that  statement  to  be  true, 
he  makes  default  in  a  duty  which  was  thrown  upon 
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him  from  the  position  he  has  taken  upon  himself.'' 
And  further,  with  reference  to  the  particular  facts  in 
the  case,  the  Court  said,  substantially,  that  the  defend- 
ant knowingly  placed  himself  in  that  position,  and  in 
point  of  law  incurred  a  duty  towards  the  plaintiffs  to 
use  reasonable  care  in  the  preparation  of  the  docu- 
ment called  a  valuation. 

Such  statements  seem  to  be  in  accord  with  the  law, 
but  the  difficulty  arises  in  the  application  of  them  to 
a  new  state  of  facts.  Defendants  in  the  instant  case 
were  engaged  in  the  business  of  expert  inspection  and 
testing  of  steel  rails  and  similar  materials,  with  offices 
in  various  cities.  They  invited  the  public  to  use,  and 
offered  for  compensation,  their  skilled,  expert  services 
in  this  respect.  Their  certificates  of  inspection  passed 
with  sales  and  fixed  the  class  and  character  of  such 
materials.  Plaintiff  relied  upon  such  certificates  in 
making  the  particular  purchase  in  question,  which  was 
known  to  defendants.  We  should  surmise  that  the 
very  purpose  of  such  certificates  when  once  issued 
would  be  to  expedite  sales  by  relieving  dealers  of  the 
necessity  of  other  inspection  or  tests.  In  these  highly 
specialized  times  there  must  be  many  lines  of  business 
in  which  traders  and  dealers  in  commodities  do  not  do 
their  own  inspecting  and  testing,  but  avail  themselves 
of  experts  with  the  training  and  experience  of  those 
engaged  exclusively  in  such  expert  services.  It  can 
hardly  be  contemplated  that  the  results  of  such  serv- 
ices are  solely  for  the  use  of  the  first  party  employing 
them,  but  rather  they  are  also  for  the  assurance  of  the 
purchaser  who  buys,  relying  upon  the  certificates  of 
inspection  accompanying  the  purchase.  Such  certifi- 
cates imply  the  exercise  of  proper  care  and  skill  in  the 
examination  and  tests.  We  see  no  reason  in  justice 
why,  under  such  circumstances,  there  should  not  be  a 
duty  owing  from  such  experts  to  such  a  purchaser  to 
exercise  reasonable  care  in  performing  the  services 
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which  are  offered  for  the  benefit  both  of  the  seller  and 
the  buyer. 

Our  opinion  being  as  above  indicated,  we  hold  that 
the  defendants  in  this  case  may  be  called  upon  to  re- 
spond in  damages,  that  the  declaration  has  stated  a 
good  cause  of  action,  and  that  it  was  error  to  sustain 
the  demurrer  thereto.  The  judgment  will  therefore  be 
reversed  and  the  cause  remanded  for  further  proceed- 
ings not  inconsistent  with  this  opinion. 

Reversed  and  remanded. 


Trinity  Methodist  Episcopal  Church  of  Chicago,  De- 
fendant in  Error,  y.  Marie  Methodist  Episcopal 
Church  of  Chicago  and  James  M.  Wheaton,  Plain- 
tiffs  in  Error. 

Gen.  No.  20,762. 

1.  Appeal  and  error,  §  1883* — when  affidavit  of  defense  properly 
Mtricken  in  action  on  bond.  In  an  action  on  a  bond  on  a  writ  of  er- 
ror in  a  forcible  entry  proceeding,  where  the  affidavit  of  defense 
failed  to  deny  a  failure  to  prosecute  the  writ  of  error  with  effect 
or  noncompliance  with  the  Judgment,  the  denial  therein  simply 
going  to  the  dismissal  of  the  writ  of  error  from  the  Judgment 
rendered  against  the  particular  defendant  named  in  the  bond,  the 
judgment  itself  running  not  only  against  this  defendant  but  others, 
It  was  held  that  the  affidavit  was  insufficient  and  was  properly 
stricken  from  the  files. 

2.  Appeal  and  error,  fi  1877* — what  not  a  defense  in  action  on 
tond.  In  an  action  on  a  bond  given  on  a  writ  of  error  in  a  forcible 
entry  proceeding,  the  right  of  the  defendant,  a  religious  corpora- 
tion, to  recover  rents  from  real  estate  cannot  be  considered. 

3.  Appeal  and  error,  §  1886* — right  to  have  damages  assessed  by 
jury  in  action  on  bond.    Under  Practice  Act,  sec.  59  (J.  &  A.  H  8596), 

*See  IlltnoU  Notes  DtvMt»  Vols.  XI  to  XV,  and  CvmiUatiTe  Qaarterly,  nine 
topic  and  Mctlon  nnmbor. 
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the  defendant  in  an  action  upon  a  bond  given  upon  the  prosecution 
of  a  writ  of  error  in  a  forcible  entry  proceeding  Is  entitled  to  have 
the  damages  assessed  by  a  jury,  notwithstanding  the  striking  out  of 
his  affidavit  of  defense. 

4.  Appeal  and  ebkob,  §  1034* — when  rules  not  judicially  noticed. 
Rules  of  the  Municipal  Court  will  not  be  Judicially  noticed  In  the 
Appellate  Court 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Reversed  and  remanded.    Opinion  filed  March  29,  1915. 


Bbundage,  Landon  &  Holt,  for  plaintiffs  in  error. 

Eddy,  Wetten  &  Pegleb  and  Jaspeb  F.  Rommel,  for 
defendant  in  error. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

This  is  a  suit  on  a  stay  of  execution  bond.  The  bond 
recites  a  judgment  obtained  by  the  Trinity  Methodist 
Episcopal  Church  of  Chicago  against  the  Marie  Meth- 
odist Episcopal  Church  of  Chicago  in  a  forcible  de- 
tainer suit,  and  the  condition  of  the  bond  is  the  prose- 
cution of  a  writ  of  error  with  effect  and  compliance 
with  the  judgment  and  payment  of  costs  and  rent,  in 
case  of  affirmance  by  the  Appellate  Court,  from  which 
the  writ  of  error  had  been  sued  out.  Plaintiff's  state- 
ment of  claim  alleged  a  breach  in  that  the  Marie  Meth- 
odist Episcopal  Church  of  Chicago  had  failed  to  pros- 
ecute with  effect  the  said  writ  of  error,  in  that  said 
writ  was  dismissed  by  the  Appellate  Court,  and  that 
the  defendants  have  not  complied  with  the  judgment 
and  paid  costs  and  rent  as  provided  in  said  bond.  To 
this  defendants  filed  an  affidavit  of  defense,  which  upon 
motion  by  plaintiff  was  stricken  from  the  files.  De- 
fendants say  this  was  error  because  by  their  affidavit 
they  denied  the  breach  alleged  by  plaintiff.     In  our 

•See  Illinois  Notes  Dlxett,  Vols.  XI  to  XV,  and  CamulatlTO  Qumrterly,  same 
topic  and  section  number. 
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opinion  they  did  not  sufficiently  deny  it.  There  is  no 
denial  of  a  failure  to  prosecute  the  writ  of  error  with 
effect  or  that  there  has  been  no  compliance  with  the 
judgment  of  the  court  with  payment  of  costs  and  rent ; 
the  denial  made  simply  goes  to  the  dismissal  of  a  writ 
of  error  from  a  judgment  rendered  in  the  Municipal 
Court  against  the  particular  defendant  named  in  the 
bond,  the  judgment  itself  running  against  not  only 
this  defendant  but  two  others.  This  was  not  sufficient, 
and  there  was  no  error  in  striking  it  from  the  files. 

The  point  as  to  the  power  of  plaintiff,  a  religious 
corporation,  to  recover  rents  from  real  estate  cannot 
be  made  in  this  suit  upon  the  bond.  McCarthy  v.  Chim- 
ney Construction  Co.,  219  111.  616. 

After  the  affidavit  of  defense  was  stricken  and  the 
entry  of  an  order  of  default,  the  defendants  requested 
the  court  to  call  a  jury  to  assess  damages,  stating  to 
the  court  that  the  damages  were  not  liquidated.  This 
motion  was  denied.  Thereupon  plaintiff  requested  that 
judgment  be  entered  for  $1,200  upon  the  statement  of 
claim.  Defendants'  attorney  moved  the  court  to  hear 
evidence  as  to  the  amount  of  damages  to  be  assessed, 
but  the  court  denied  this  motion.  The  court  then  asked 
the  attorney  for  the  plaintiff  as  to  the  amount  of  the 
damages,  and  the  attorney  informed  the  court  that 
the  damages  were  $1,200,  whereupon  the  damages  were 
assessed  at  this  amount  **and  judgment  entered  on 
statement  of  claim  for  $1,200,  to  be  satisfied  upon  the 
payment  of  $1,200  damages.''  These  proceedings  were 
erroneous.  The  defendants  were  entitled  to  have  the 
damages  assessed  by  a  jury;  it  is  so  provided  by  sec- 
tion 59  of  the  Practice  Act  (J.  &  A.  T[  8596).  See  Mann 
V.  Broicn,  263  111.  394,  where  it  is  held  in  effect  that 
the  only  instance  that  might  excuse  the  failure  to  as- 
sess damages  by  a  jury,  where  one  is  demanded,  is 
when  the  judgment  can  be  **no  more  nor  no  less  than 
the  face  of  the  bond."    That  is  not  the  situation  here, 
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where  the  amount  to  be  recovered,  which  includes  rent, 
can  only  be  determined  from  evidence. 

As  to  any  argument  based  upon  the  rules  of  the 
Municipal  Court,  we  reassert  that  we  cannot  take  ju- 
dicial notice  of  such  rules.  Sixby  v.  Chicago  City  Ry. 
Co.,  260  111.  478. 

For  the  errors  indicated  the  judgment  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 


Hid-CIty  Trust  &  Sayings  Bank,  Defendant  In  Error,  t. 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company, 
Plaintifr  in  Error. 

Gen.  No.  20,768. 

1.  Carbiebs,  S  60* — when  carrier  liabJe  to  purcJtaser  of  hill  of 
lading.  The  Bill  of  Lading  Act  (J.  ft  A.  IT  2188),  providing  that 
where  a  bill  of  lading  states  that  the  goods  are  received  "shipper's 
load  and  count"  the  carrier  shaU  not  be  liable  for  error  in  count 
or  description  of  goods,  does  not  relieve  the  carrier  as  against 
an  innocent  purchaser  of  the  bill  of  lading,  where,  in  fact,  no 
goods  whatever  have  been  received  by  it. 

2.  Cabriers,  S  60* — when  act  of  agent  fraudulently  issuing  hUl 
of  lading  toithin  scope  of  authority.  Where  an  agent  of  a  common 
carrier  fraudulently  issues  a  negotiable  bill  of  lading  for  goods  not 
in  fact  received  by  him,  his  act  in  so  doing  Is  so  within  the  scope 
of  his  apparent  authority  as  to  render  the  carrier  liable  to  an  inno- 
cent purchaser  for  value  of  the  bill  of  lading. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Martin,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  March  29,  1915. 

•See  Ullnolt  Notes  DUest,  Vols.  XI  to  XV,  and  CumiilAtlTO  Qvarterlj,  aamm 
topic  and  section  number. 

Vol.    CLXXXXII    IS 


226  Appellate  Courts  of  Illinois. 

Mid-City  T.  &  S.  Bank  v.  C,  M.  &  St.  P.  Ry.  Co.,  192  111.  App.  225. 

J.  N.  Davis,  for  plaintiff  in  error;  H.  H.  Field,  of 
counsel. 

GusTAv  E.  Beerly,  for  defendant  in  error ;  Ellis  S. 
Chesbeough,  of  counsel. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Plaintiff  filed  its  statement  of  claim  in  the  Municipal 
Court,  and  defendant  filed  an  affidavit  of  defense, 
which  on  motion  was  stricken  from  the  files,  and  judg- 
ment was  entered  against  defendant,  which  it  seeks  to 
have  reversed. 

By  its  statement  of  claim  plaintiff  alleged  that  it  was 
the  holder  of  a  negotiable  bill  of  lading  issued  by  the  de- 
fendant, a  copy  of  which  was  attached  to  the  state- 
ment; that  plaintiff  gave  '*  value  in  good  faith  relying 
upon  the  description  of  kind,  quantity  and  condition  of 
the  goods  therein  mentioned  or  described  in  the  said 
bilP';  that  afterwards  it  demanded  of  the  defendant 
the  delivery  of  said  goods,  but  defendant  ''failed,  neg- 
lected and  refused  to  deliver  or  surrender  said  goods 
to  the  plaintiff,  to  the  damage  of  the  plaintiff  in  the 
sum  of  $312.80. ''  The  bill  of  lading  attached  is  a  nego- 
tiable bill,  and  the  goods  are  described  as  one  car  of 
''Brewers'  Eefuse";  it  is  signed  "Nelson  W.  Pierce, 
Agent,  Per  H.  C.  W.,''  and  upon  its  face  are  these 
words :  "Received  by  C.  M.  &  St.  Paul  Ry.  Co.  (Team 
Tracks  Kinzie  Street)  Sept.  6,  1913.  'Shippers'  L.  C. 
&  Tally.  Not  responsible  beyond  terminal  stations  on 
this  line.  N.  W.  Pierce,  Agency,  Chicago,  Illinois." 
This  bill  of  lading  is  described  by  the  parties  as  "Ex- 
hibit A." 

The  affidavit  of  defense  alleged  the  nature  of  the 
defense  to  be  that  defendant  did  not  at  any  time  re- 
ceive a  car  of  Brewers'  refuse  and  "that  the  consignor 
named  in  plaintiff's  exhibit  'A,'  through  fraud,  de- 
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ceit  and  misrepresentation,  influenced  the  agent  of  this 
defendant,  who  executed  said  bill  of  lading  on  behalf  of 
the  defendant,  to  issue  said  bill  of  lading;  that  the 
agent  signing  said  bill  of  lading  as  covered  by  plain- 
tiff's exhibit  *A'  acted  outside  of  the  scope  of  his  au- 
thority in  executing  said  bill  of  lading.'' 

After  the  motion  to  strike  had  been  argued  the  par- 
ties entered  into  a  stipulation  which,  in  substance,  was 
that  in  the  event  the  court  should  determine  that  the 
defendant's  affidavit  did  not  *' present  a  good  and  suffi- 
cient or  legal  defense"  judgment  should  be  entered 
against  defendant  for  $312.80,  both  parties  waiving 
the  right  to  introduce  evidence. 

We  hold  that  the  court  committed  no  error  in  strik- 
ing the  affidavit  of  defense  and  entering  judgment. 

Counsel  have  argued  many  phases  of  this  contro- 
versy, but  as  we  view  it  the  rights  of  the  parties  are 
determined  by  statute.  The  facts  fall  squarely  within 
section  23  of  the  Statute  entitled  '*An  Act  in  regard 
to  bills  of  lading  and  to  create,  define  and  punish  cer- 
tain criminal  offenses  in  relation  thereto.  Approved 
June  5,  1911,  in  force  July  1,  1911,"  chapter  27,  IIU- 
nois  statutes.  (J.  &  A.  ^  2188.)  By  this  section  it  is 
provided  in  part  that: 

**If  a  bill  of  lading  has  been  issued  by  a  carrier  or 
on  his  behalf  by  an  agent  or  employee  the  scope  of 
whose  actual  or  apparent  authority  includes  the  is- 
^ing  of  bills  of  lading,  the  carrier  shall  be  liable  to 

(a)  The  consignee  named  in  a  non-negotiable,  or 

(b)  The  holder  of  a  negotiable  bill, 

Who  has  given  value  in  good  faith  relying  upon  the 
description  therein  of  the  goods,  for  damages  caused 
by  the  non-receipt  by  the  "barrier  or  a  connecting  car- 
rier of  all  or  part  of  the  goods  or  their  failure  to  cor- 
respond with  the  description  thereof  in  the  bill  at  the 
time  of  its  issue." 

It  is  to  be  noted  that  defendant's  allegation  that  its 
agent  **  acted  outside  of  the  scope  of  his  authority  in 
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r      

executing  said  bill  of  lading, ''  does  not  negative  the 
fact  that  he  was  acting  within  the  scope  of  his  actual 
or  apparent  authority  to  issue  bills  of  lading.  The 
conditions  which  may  relieve  the  carrier  from  liabil- 
ity are  stated  in  this  section  of  the  statute  thus :  * '  The 
carrier  may,  also,  by  inserting  in  the  bill  the  words 
*  shipper's  load  and  count'  or  other  worcjs  of  like  pur- 
port, indicate  that  the  goods  were  loaded  by  the  ship- 
per and  the  description  of  them  made  by  him ;  and  if 
such  statement  be  true,  the  carrier  shall  not  be  liable 
for  damages  caused  by  the  improper  loading  or  by  the 
non-receipt  or  by  the  misdescription  of  the  goods  de- 
scribed in  the  bill."  Regarding  the  words  on  the  bill 
of  lading  before  us, ''  *  Shippers'  L.  C.  &  Tally,"  as  in- 
dicating facts  which  would  relieve  the  carrier  from  lia- 
bility, it  should  be  noted  that  the  exculpatory  result 
is  conditioned  not  only  on  the  presence  of  such  words 
but  also  on  the  fact  that  they  must  *'be  true."  Ob- 
viously there  can  be  no  ** shipper's  load  and  count" 
where  no  goods  whatever  were  received,  and  this,  de- 
fendant claims  to  be  the  fact.  The  statutory  words 
**by  the  non-receipt"  must  refer  to  a  situation  where 
there  was  in  fact  a  loading  and  tally  of  goods  by  the 
shipper  but  subsequently  a  shortage  is  found ;  to  make 
them  applicable  to  a  case  where  no  goods  whatever 
were  received  would  make  them  inconsistent  with  the 
fact  of  goods  loaded  and  counted  by  the  shipper. 

Under  the  statute  and  the  facts  appearing  and  con- 
ceded by  the  statement  of  claim  and  aflSdavit  of  de- 
fense, the  defendant  was  liable,  and  the  judgment  is 
affirmed. 

Affirmed. 
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Metropolitan  Life  Insurance  Company,  Appellant,  t* 
William  I.  Kinsley  and  J.  F.  Corbett,  Appellees. 

Gen.  No.  20,772. 

Intebfleadeb,  I  19* — tohen  attorneys*  fees  not  dlJoiDed.  No  so- 
licitor's fees  will  be  allowed  to  a  party  filing  a  bill  of  interpleader, 
but  only  his  costs. 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Denis 
B.  SuLuvAN,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    AiDrmed.    Opinion  filed  March  29,  1915. 

HoYNE,  O'Connor  &  Irwin,  for  appellant;  Carl  J. 
Appell,  of  counsel. 

No  appearance  for  appellees. 

Mr.  Justice  McSurbly  delivered  the  opinion  of  the 
court. 

The  only  question  we  are  called  upon  to  determine 
upon  this  appeal  is  whether  the  chancellor  in  the  ex- 
ercise of  his  general  equitable  powers  may  allow  solic- 
itor's fees  to  a  party  filing  a  bill  of  interpleader.  This 
court  is  already  on  record  that  such  fees  cannot  be 
allowed.  In  Delta  <&  Pine  Land  Co.  v.  Sherwood,  187 
111.  App.  167,  in  considering  this  same  question,  we 
referred  to  the  opinion  of  the  Supreme  Court  in  Chap- 
in  V.  Dake,  57  HI.  295,  which  considered  the  allowance 
of  a  solicitor's  fees  to  a  bank  filing  a  cross-bill  of 
interpleader,  in  which  opinion  the  court  said:  ^*0n 
the  cross-bill  of  the  Fifth  National  Bank,  it  should 
not  have  been  allowed  $100  solicitor's  fees,  but  only  its 
costs.  It  should  have  paid  an  additional  $100  into 
court";  and  in  the  opinion  of  this  court  we  proceeded 
to  say:     **The  rule  that  an  interpleader  cannot  le 

•See  Illinois  Notes  Digest,  YoU.  XI  to  XV,  mnd  CumiiUUTe  Quarterly,  saino 
topic  and  section  number. 
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allowed  solicitor's  fees  is  clearly  stated  in  the  case 
cited,  and  the  rule  so  stated  has  not  been  modified  by 
any  subsequent  decision  of  the  Supreme  Court.  The 
rule  in  this  State  is  that  the  court  cannot  allow  a  so- 
licitor's fee  in  the  absence  of  a  statute  authorizing  it 
to  do  so.  This  was  the  rule  in  partition  cases  before 
the  statute  of  1869.  Adams  v.  Pay  son,  11  HI.  26; 
Eimer  v.  Eimer,  47  HI.  373;  Campbell  v.  Campbell, 
63  111.  502.  See  also  Constant  v.  Matteson,  22  111.  546; 
Wilson  V.  Clayburgh,  215  111.  506;  Modern  Woodmen  of 
America  v.  Conner,  129  111.  App.  652.  The  practice 
of  allowing  to  an  interpleader  solicitor's  fees  has  been 
common  in  the  courts  of  this  county,  but  on  the  au- 
thority of  Chapin  v.  Dake,  supra,  we  hold  that  there 
is  no  authority  for  making  such  allowance."  Subse- 
quently application  was  made  to  the  Supreme  Court 
for  a  writ  of  certiorari  in  this  case,  which  application 
was  denied,  making  our  opinion  final. 

The  decisions  in  cases  in  other  states  do  not  per- 
suade us  to  alter  our  opinion  as  above  expressed. 

Consequently  we  hold  there  was  no  error  in  the  order 
of  the  chancellor  herein  refusing  to  allow  solicitor's 
fees  to  the  complainant  filing  the  bill  of  interpleader, 
and  the  order  is  affirmed. 

Affirmed. 
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Helen  Mills,  Administratrix,  PlalntifT  In   Error,  y. 
First  State  Pawners  Society,  Defendant  in  Error, 

Oen.  No.  20,438. 

Pawitbbokers  and  secondhand  dealers,  S  2* — wTien  pledge  in  ex- 
cess of  statutory  amount  not  available.  Where  the  pledgor  of 
goods  attempted  to  evade  the  provisions  of  the  Pawners'  So- 
cieties Act  (J.  ft  A.  If  2681)  prohihiting  loans  to  any  one  person 
in  excess  of  two  hundred  and  fifty  dollars,  by  taking  out  loans  far 
in  excess  of  that  amount  in  the  names  of  fictitious  persons,  the 
property  pledged  cannot  be  replevied  by  his  personal  representative 
on  the  theory  that  the  loans  being  illegal  were  void,  since  even 
though  defendant  was  cognizant  of  the  character  of  the  transaction, 
the  parties  being  in  pari  delicto,  no  cause  of  action  could  arise  out 
of  the  transaction. 

Error  to  the  Circuit  Court  of  Cook  county;   the  Hon.  H.  Steb- 

LiNG  PoMEBOY,  Judge,  presiding.  Heard  in  the  Branch  AppelHte 

Court  at  the  October  term,  1914.  Affirmed.    Opinion  filed  April  13, 
1915. 

Arthur  C.  Bachrach,  for  plaintiflf  in  error. 
Tennby,  Harding  &  Sherman,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Plaintiflf  in  error  brought  an  action  in  replevin  and 
trover  to  recover  articles  of  jewelry,  or  their  vafue, 
from  defendant  in  error,  to  which  they  were  pledged 
for  loans  obtained  by  plaintiflf 's  intestate,  one  Pfeil. 
We  shall  refer  to  the  parties  as  plaintiflf  and  defend- 
ant respectively.  Judgment  was  for  defendant,  and 
the  only  question  involved  is  whether  plaintiflf  had  a 
cause  of  action. 

The  defendant  is  a  corporation  organized  under  the 
Pawners'  Societies  Act  (Kurd's  E.  S.  1913,  ch.  32, 

•See  niinols  Notes  JHgevt,  VoU.  XI  to  XY,  and  CumulfttlTe  Quarterly,  same 
topic  and  Mctlon  namber. 
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p.  618),  section  3  of  which  provides  that  *4n  no  case 
shall  the  amount  loaned  to  any  one  person  exceed  the 
sum  of  two  hundred  and  fifty  dollars. '^  (J.  &  A. 
|[  2681.)  At  the  time  of  Pfeil's  death  he  was  indebted 
to  the  defendant  for  said  loans  in  a  sum  exceeding 
eight  thousand  dollars,  for  which  the  pledges 
in  question  were  given.  While  no  one  of  the  loans 
exceeded  the  sum  of  two  hundred  and  fifty  dollars 
and  no  two  appear  to  have  been  taken  out  in 
Pfeil's  name,  they  were  obtained  under  his  directions 
and  for  his  benefit  in  the  name  of  fictitious  persons. 

That  Pfeil  deliberately  engaged  in  a  scheme  to  cir- 
cumvent said  provision  of  the  statute  is  conceded. 
Whether  defendant  did  was  a  controverted  question, 
but  one  unnecessary  to  consider;  for  if  defendant  was 
not  cognizant  of  the  real  nature  of  the  transactions, 
it  is  admitted  that  plaintiff  had  no  cause  of  action; 
and  if  defendant  was,  then  the  loans,  being  expressly 
prohibited  by  statute,  were  illegal  and  void  {Penn  v. 
Bornman,  102  111.  523),  and  the  parties  thereto,  being 
in  pari  delicto,  no  cause  of  action  could  arise  out  of 
the  transactions.  {Bishop  v.  American  Preservers' 
Co.,  157  111.  284;  Ellison  v.  Adams  Exp.  Co.,  245  111. 
410;  McMullen  v.  Hoffman,  174  U.  S.  639.) 

It  is  unnecessary  to  expatiate  upon  the  f  amilar  max- 
ims cited  and  applied  in  the  cases  referred  to  and 
applicable  here.  According  to  plaintiff's  own  state- 
ment of  the  case,  Pfeil  conspired  with  the  defendant 
to  Violate  the  statute;  according  to  defendants,  Pfeil 
induced  it  to  make  the  loans  on  fraudulent  representa- 
tions as  to  whom  they  were  for.  Either  state  of  facts 
would  defeat  the  recovery.  To  the  former,  plaintiff's 
intestate  being  in  pari  delicto,  the  maxim  potior  est 
conditio  defendentis  applies,  to  the  latter,  the  cause 
of  action  springing  out  of  a  fraud,  the  maxim  ex  dolo 
malo  non  oritur  actio  applies.  Two  things  are  mani- 
fest, therefore:  (1)  That  on  plaintiff's  own  theory 
of  the  facts  the  cause  of  action  arises  out  of  illegal 
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transactions;  and  (2)  that  defendant's  unlawful  pos- 
session of  the  articles  pledged  could  not  be  proved 
without  going  into  the  illegal  transactions  and  Pfeil's 
complicity  therein. 

The  cases  above  cited  are  in  point.  In  the  American 
Preservers'  Co.  case,  supra,  an  action  of  replevin  was 
defeated  because  the  plaintiff's  right  of  possession  was 
based  on  a  bill  of  sale  executed  to  accomplish  an  un- 
lawful purpose  in  which  it  participated.  The  court 
said:  ^*The  general  rule  of  law  is,  that  a  contract 
made  in  violation  of  a  statute  is  void,  and  that,  when  a 
plaintiff  cannot  establish  his  cause  of  action  without 
relying  upon  an  illegal  contract,  he  cannot  recover." 
(p.  317.)  In  the  Ellison  case,  supra,  a  shipper  sought 
to  recover  from  the  express  company  the  value  of 
goods  destroyed  in  the  course  of  transportation,  which 
he  had  knowingly  and  wilfully  procured  at  less  than 
regular  established  rates  therefor  in  violation  of  the 
Interstate  Commerce  Act.  The  court  held  that  as 
the  cause  of  action  had  its  basis  in  a  contract  of  car- 
riage that  was  an  intentional  evasion  of  the  law,  it 
came  within  the  rule  that  a  contract  entered  into  in 
violation  of  an  express  statutory  prohibition  cannot  be 
made  the  basis  of  an  action  in  a  court  of  justice ;  and 
the  court  said:  *'No  person  who  has  participated  in 
a  transaction  forbidden  by  statute  will  be  allowed  to 
assert  rights  growing  out  of  it."     (P.  417.) 

The  words  of  Lord  Mansfield  in  Holman  v.  Johnson, 
Cowp.  341,  are  particularly  applicable  to  the  present 
case :  **No  court  will  lend  its  aid  to  a  man  who  founds 
his  cause  of  action  upon  an  immoral  or  illegal  act.  If 
from  the  plaintiff's  own  stating  or  otherwise,  the  cause 
of  action  appears  to  arise  ex  turpi  causa,  or  the  trans- 
gression of  a  positive  law  of  his  country,  there  the 
court  says  he  has  no  right  to  be  assisted." 

But  it  is  argued  by  counsel  for  plaintiff  that  if  the 
loans  were  illegal,  the  reception  of  the  pledges  was 
iinlawf ul  and,  therefore,  recovery  of  them  or  their  value 
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may  be  had,  citing  Schroeppel  v.  Corning,  5  Denio  (N. 
Y.)  236,  and  other  cases  where  replevin  or  trover  was 
successfully  maintained.  In  each  the  property  was 
pledged  to  secure  loans  tainted  with  usury.  Several 
of  them  were  decided  upon  statutory  provisions  relat- 
ing to  usurious  loans.  But  in  the  absence  of  such  pro- 
visions, the  governing  principle  on  which  recovery  is 
allowed  in  that  class  of  cases  is  that  the  law  does  not 
regard  whatever  is  done  to  obtain  money  on  usurious 
terms  as  the  voluntary  act  of  the  borrower.  In  the 
Corning  case,  supra,  the  court  said:  '*He  is  not 
looked  upon  as  a  free  agent,  nor  as  a  violator  of  the 
law;  and  to  such  a  case  the  maxims,  volenti  non.fit  in- 
juria, and,  in  pari  delicto  potior  est  conditio  defend- 
entis,  have  no  application.''  (P.  241.)  As  put  by  Mr. 
Justice  Story:  ^*He  stands  in  vincvlis,  and  is  com- 
pelled to  submit  to  the  terms  which  oppression  and  his 
necessities  impose  on  him.''  (1  Story's  Eq.  Jur.  [12th 
Ed.]  sec.  302.)  The  same  principle  was  applied  in 
Smith  V.  Cuff,  6  Maule  &  Selwyn's  Eep.  160,  a  case 
where  a  debtor,  who  had  entered  into  a  composition 
agreement  with  his  creditors,  was  permitted  to  recover 
from  one  of  them  whom  he  had  by  private  agreement 
paid  in  full.  Lord  Ellenborough  saying:  ''This  was 
not  a  case  of  par  delictum;  it  was  oppression  on  one 
side  and  submission  on  the  other ;  it  can  never  be  pred- 
icated as  par  delictum  when  one  holds  the  rod  and  the 
other  bows  to  it."  See  also  Smith  v.  Bromley,  Doug. 
696,  where  the  principle  was  again  recognized. 

But  the  principle  on  which  recovery  is  allowed  in 
that  class  of  cases  has  no  application  here.  Pfeil  was 
under  no  restraint  or  oppression;  rather  he  was  the 
aggressor  in  a  deliberate  scheme  to  violate  a  positive 
statute  and  thwart  its  purposes.  In  such  a  case  the 
law  lends  no  assistance  to  the  wrongdoer  or  to  those 
relying  on  his  turpitude.  The  judgment  will  be  af- 
firmed. 

Affirmed. 
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Abraham  J.  Liebman,  Defendant  In  Error,  t.  William 
B.  Austin,  Plaintiff  in  Error. 

Gen.  No.  20,478.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Jameb  C.  Mab- 
TiN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.  Affirmed.  Opinion  filed  April  13,  1915.  Rehear- 
ing denied  April  27,  1915. 

Statement  of  the  Case. 

Action  by  Abraham  J.  Liebman,  against  William  B. 
Austin  for  breach  of  contract.  From  a  judgment  for 
plaintiff,  defendant  appeals. 

Liebman  and  Austin  being  in  the  position  of  second 
and  third  mortgagees  respectively,  Liebman  claimed 
that  in  consideration  of  his  forbearing  to  redeem  the 
premises  from  a  foreclosure  sale  Austin  agreed  to  pay 
Liebman  the  amount  of  his  claim.  A  deed  was  intro- 
duced in  evidence  conveying  certain  other  property 
from  the  mortgagor  to  Austin  and  providing  that  a 
certain  portion  of  the  purchase  price  thereof  should 
be  retained  by  Austin  to  apply  on  incumbrances  on  the 
mortgaged  property,  securing  Liebman 's  note. 

Charles  A.  Churan,  for  plaintiff  in  error. 

John  S.  Lord,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  MoBTGAQES,  §  733* — What  shows  contract  to  settle  second 
mortgage  in  consideration  of  waiver  of  redemption.  Where  a  third 
mortgagee  acquires  certain  other  property  by  purchase  from  the 
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owner  of  the  mortgaged  property  by  a  deed  reciting  that  a  portion 
of  the  purchase  price  of  the  purchased  property  be  retained  by  the 
third  mortgagee  to  apply  on  Incumbrances  on  the  mortgaged  prop- 
erty, Including  Incumbrance  of  a  second  mortgagee,  such  recital  con- 
stitutes evidence  sufficient  to  corroborate  the  second  mortgagee's 
claim  that  the  third  mortgagee  promised  to  settle  the  second  mort- 
gagee's Incumbrance  In  consideration  of  the  second  mortgagee's 
promise  to  forbear  from  redeeming  the  mortgaged  property  after 
foreclosure  sale. 

2.  Appeal  and  ebbob,  §  966* — when  question  not  presented  in  rec- 
ord not  considered.  The  question  of  the  duty  of  a  party  to  reduce 
damages  resulting  from  a  breach  of  contract  will  not  be  considered 
in  appeal  where  such  question  Is  not  raised  In  the  record. 

3.  E'bauds,  statute  of,  fi  118* — tohen  must  he  pleaded.  Statute 
of  Frauds  to  be  available  as  a  defense  must  be  pleaded. 


The  People  of  the  State  of  Illinois,  Defendant  in 
Error,  y.  Nelson  King,  Plaintiff  in  Error. 

Oen.  No.  20,634.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Criminal  Court  of  Cook  county;  the  Hon.  Charles 
A.  McDoNAU),  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reversed  and  remanded.  Opinion 
filed  April  13,  1915. 

Statement  of  the  Case. 

Prosecution  by  The  People  of  the  State  of  Illinois 
against  Nelson  King  on  an  indictment  charging  lar- 
ceny and  operation  of  a  confidence  game.  From  a 
judgment  entered  on  a  verdict  of  guilty,  the  defendant 
prosecutes  a  writ  of  error. 

The  record  on  appeal  showed  an  indictment  against 
the  plaintiff  in  error  containing  two  counts,  one  charg- 
ing the  obtaining  of  thirty  dollars  by  means  and 
use  of  the  confidence  game  and  the  other  larceny  of 

*See  niinols  Notes  Digest,  YoU.  XI  to  XV,  and  CumulatiTO  Qoarterly,  muiio 
topic  and  Mctlon  nvmbor. 
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that  sum,  the  waiver  of  the  **  felony  charge '*  by  the 
People,  a  plea  of  *'not  guilty  of  obtaining  money  by 
false  pretenses, '*  a  waiver  of  jury  trial  by  plaintiff  in 
error,  and  an  order  adjudging  the  defendant  guilty 
of  obtaining  money  by  false  pretenses  upon  the  in- 
dictment in  the  cause  and  a  plea  of  guilty,  and  sen- 
tencing him  to  the  House  of  Correction  for  one  year. 

Edward  H.  Wright,  for  plaintiff  in  error;  George 
W.  Blackwell,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Criminal  law,  §  STl*— M??ien  conviction  on  tcaiver  of  felony 
improper.  Where,  in  an  indictment  charging  the  defendant  with 
obtaining  thirty  dollars  by  means  and  use  of  a  confidence  game 
and  with  larceny  of  that  sum,  the  "felony  charge"  is  waived  by  the 
People,  no  conviction  can  be  had  for  obtaining  money  by  false  pre- 
tenses inasmuch  as  the  waiver  eliminated  both  charges,  no  convic- 
tion being  valid  on  any  charge  not  set  forth  in  an  indictment  even 
though  entered  on  a  plea  of  guilty. 


Charles  B.  Stafford  et  al.»  trading  as  Sabath,  Leylnson 
&  Stafford,  Appellants,  y.  Barbara  Yacek  et  al., 
Appellees. 

Gen.  No.  20,876.  (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  R. 
Caveblt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Suit  dismissed  and  stricken  from  docket 
Opinion  filed  April  13,  1915. 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Qnarterly,  same 
topic  and  section  number. 
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Statement  of  the  Case, 

The  plaintiffs,  Charles  B.  Stafford,  Adolph  J. 
Sabath,  Harry  C.  Levinson  and  Albert  Sabath,  trading 
as  Sabath,  Levinson  &  Stafford,  having  had,  in  an 
action  against  Barbara  Vaeek,  Anna  Vacek  and  Hattie 
Vacek,  a  judgment  rendered  against  them  in  the  Mu- 
nicipal Court,  filed  in  the  Appellate  Court  a  trans- 
cript of  the  proceedings  had,  which  was  defective  in 
that  it  did  not  show  that  an  appeal  had  been  taken. 
After  a  motion  made  by  the  defendants  for  dismissal, 
the  plaintiffs  were  granted  leave  to  and  did  file  an 
additional  transcript  which,  however,  failed  to  show 
any  order,  allowing  an  appeal,  made  prior  to  the  grant- 
ing by  the  Appellate  Court  of  leave  to  file  the  addi- 
tional transcript.  It  showed,  however,  a  provision 
for  filing  a  bond  and  a  bill  of  exceptions  and  contained 
an  order  entered  nunc  pro  tunc  allowing  an  appeal 
more  than  one  year  after  entry  of  judgment. 

Sabath,  Stafford  &  Sabath,  for  appellants. 

Q.  J.  Chott  and  Anton  Zeman,  for  appellees. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  S  BSS* — when  court  imthout  power  to  allow 
appeal  nunc  pro  tunc.  The  Municipal  Court  of  Chicago  is  with- 
out jurisdiction  to  order  the  entering  of  an  order  nunc  pro  tunc 
allowing  an  appeal  from  a  Judgment  rendered  more  than  a  year 
prior  to  such  order,  no  such  order  having  in  fact  been  made  within 
the  statutory  period. 

2.  Motions,  §  12* — what  is  function  of  nunc  pro  tunc  order.  The 
office  of  an  order  nunc  pro  tunc  is  simply  to  validate  an  actual 
proceeding  already  taken  and  not  to  cure  a  defect  caused  by  failure 
to  take  such  proceeding. 

*8ee  IlllnolB  Notes  Disrst,  Vols.  XI  to  XV,  and  Camulativo  Quarterly,  same 
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Charles  H,  Trott,  Plaintiff  in  Error,  v.  The  Baltimore 
&  Ohio  Railroad  Company  and  The  Baltimore  & 
Ohio  Southirestern  Railroad  Company,  Defend- 
ants in  Error. 

Gen.  No.  20,324. 

1.  Cabbiers,  §  186* — when  reahipment  does  not  affect  continuous 
passage.  Where  perishable  goods,  shipped  in  a  car  over  connecting 
railway  lines,  are  reconsigned  by  the  shipper,  while  in  the  posses- 
sion of  the  carrier  at  their  original  destination,  the  shipment  is 
one  continuous  passage,  and  each  carrier  beginning  with  the  initial 
carrier  is  presumed  to  have  received  the  shipment  in  good  order, 
and  the  last  carrier  is  prima  facie  negligent,  in  the  absence  of 
evidence  of  the  place  where  the  goods  were  damaged  in  transit,  and 
the  burden  is  upon  it  to  prove  that  it  provided  all  suitable  means 
of  transportation  and  exercised  that  degree  of  care  which  the 
nature  of  the  case  required. 

2.  Carriers,  §  199* — when  presumption  against  final  carrier  re- 
butted. Where  the  final  carrier  proves  that  it  transported  the 
goods  in  transit  only  a  short  distance  and  was  in  possession  of 
them  only  a  short  time,  and  no  evidence  of  its  negligence  is  intro- 
duced, the  presumption  of  its  liability  is  rebutted. 

3.  Cabriebs,  §  123* — what  insufficient  to  disprove  negligent  icing. 
Where  it  appears  that  the  final  carrier  is  not  negligent,  the  next 
preceding  carrier  is  prima  facie  negligent  where  perishable  goods 
are  damaged  in  transit  and  evidence  by  this  carrier  that  the  car 
was  iced  and  that  there  was  no  delay,  introducing  no  evidence  of 
the  temperature  of  the  car  or  that  any  inspection  was  made,  does 
not  sufficiently  prove  that  the  defendants  exercised  that  degree  of 
care  which  the  nature  of  the  goods  required. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.  Reversed  and  remanded.  Opinion  filed  April  13,  1915.  Re- 
hearing denied  April  27,  1915. 

Statement  by  the  Conrt.  This  action  was  com- 
menced on  March  7,  1912,  against  The  Baltimore  & 
Ohio  Railroad  Company,  hereinafter  referred  to  as  the 

•See  Illinois  Notes  Dlxest,  Vols.  XI  to  XV,  and  Cumalatlve  Quarterly,  same 
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B.  &  0.  Co.,  to  recover  the  sum  of  $585  for  damage  to 
585  crates  of  cucumbers,  contained  in  car  *'F.  G.  E., 
16269." 

In  his  original  statement  of  claim  plaintiff  alleged 
that  the  cucumbers  were  shipped  by  him  from  Corpus 
Christi,  Texas,  on  June  7,  1909 ;  that  they  were  con- 
signed to  him  at  St,  Louis,  Missouri,  and  were  subse- 
quently reconsigned  to  William  Fisher  &  Sons,  at  Col- 
umbus, Ohio;  and  that  at  the  time  of  shipment  the 
cucumbers  were  in  first-class  merchantable  condition, 
but  when  found  in  the  possession  of  the  B.  &  0.  Co., 
** final  carrier,''  on  June  14,  1909,  at  Columbus,  Ohio, 
they  were  in  a  bad  and  unmerchantable  condition  and 
were  rejected  by  the  consignees.  In  its  aflSdavit  of 
merits  the  B.  &  0.  Co.  alleged:  (1)  That  it  was 
not  negligent  in  the  handling  of  said  cucumbers;  (2) 
that  if  the  same  were  in  a  bad  and  unmerchantable 
condition  upon  arrival  at  Columbus,  Ohio,  that  condi- 
tion was  due  to  inherent  defects  in  and  from  the  nature 
of  the  cucumbers;  and  (3)  that  it  has  no  knowledge 
as  to  whether  or  not  the  cucumbers  were  in  first-class 
condition  at  time  of  shipment  and  demands  strict 
proof  thereof.  The  B.  &  0.  Co.  also  filed  a  claim  of 
set-off,  veri^ed  by  affidavit,  in  the  sum  of  $140.15  **for 
balance  of  freight  charges  upon  said  car,  F.  G.  E. 
16269,  containing  said  shipment  of  cucumbers,  from 
Corpus  Christi,  Texas,  consigned  to  C.  H.  Trott,  St. 
Louis,  Missouri,  and  diverted  to  William  Fisher  & 
Sons,  Columbus,  Ohio,  by  direction  of  the  plaintiff." 

On  October  2,  1912,  on  motion  of  plaintiff,  all  rec- 
ords, papers  and  proceedings  were  amended  by  making 
The  Baltimore  &  Ohio  Southwestern  Eailroad  Com- 
pany, hereinafter  called  the  Southwestern  E.  Co.,  a  co- 
defendant,  and  subsequently  plaintiff  filed  an  amended 
statement  of  claim  in  which  he  made  substantially  the 
same  allegations  as  in  his  original  statement  of  claim, 
except  that  it  was  stated  that  when  the  cucumbers  were 
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found  in  the  possession  **of  the  defendants,  final  car- 
riers,'* they  were  in  a  bad  and  unmerchantable  condi- 
tion, etc.  It  was  ordered  that  the  affidavit  of  merits  of 
the  B.  &  0.  Co.,  previously  filed,  stand  as  its  affidavit 
to  plaintiff's  amended  statement,  and  the  Southwest- 
em  E.  Co.  filed  an  affidavit  of  merits,  in  which  it  made 
substantially  the  same  allegations  as  made  in  the  affi- 
davit of  the  B.  &  0.  Co. 

On  January  28, 1914,  after  a  hearing  before  the  court 
without  a  jury,  the  court  found  the  issues  against  the 
plaintiff  as  to  his  claim,  and  also  found  the  issues 
against  the  defendant,  B.  &  0.  Co.,  as  to  its  claim  of 
set-off,  and,  after  overruling  plaintiff's  motion  for  a 
new  trial,  the  court  entered  judgment  against  plaintiff 
for  costs,  which  judgment  plaintiff  by  this  writ  of  er- 
ror seeks  to  reverse. 

Habry  S.  Ditchburnb,  for  plaintiff  in  error. 

Calhoun,  Lyford  &  Sheean,  for  defendants  in  error. 

Mr.  Justice  GRmLEY  delivered  the  opinion  of  the 
court. 

It  appears  from  the  evidence  that  plaintiff,  on  June 
7,  1909,  at  Corpus  Christi,  Texas,  deUvered  merchant- 
able cucumbers,  fresh,  green  and  in  good  condition,  to 
the  St.  Louis,  Brownsville  &  Mexico  Railroad  Com- 
pany, as  initial  carrier,  for  transportation  to  St.  Louis, 
Missouri ;  that  they  were  properly  packed  and  crated  in 
585  crates  and  were  properly  loaded  in  car  '*F.  6.  E. 
16269,"  and  were  consigned  by  plaintiff  to  himself  at 
St.  Louis;  that  the  car  arrived  at  St.  Louis  on  June 
11,  1909,  over  the  road  of  the  Missouri,  Kansas  & 
Texas  Railway  Company,  and  was  placed  on  a  ''team 
track";  that  thereafter  plaintiff  reconsigned  or  divert- 
ed the  cucumbers  contained  in  the  car  to  William 
Fisher  &  Sons,  Columbus,  Ohio,  by  order  given  said 
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last  mentioned  railway  company,  which  order  was 
accepted;  that  after  passing  over  the  line  of  railroad 
known  as  the  ** Terminal  Railroad"  the  car  was  de- 
livered to  the  defendant,  Southwestern  E.  Co.,  at  East 
St.  Louis,  Illinois,  on  the  morning  of  June  13,  1909,  at 
10 :25  o'clock,  and  that  an  agent  of  said  defendant  there- 
upon **  signed  the  interchange  furnished  by  the  Ter- 
minal Eailroad''  and  gave  that  company  said  defend- 
ant's '* clear  receipt"  for  the  car;  that  there  were  V*M. 
K.  &  T."  seals  on  both  sides  of  the  car  when  it  was 
'* checked  in"  at  East  St.  Louis  and  when  placed  in 
the  train  for  Columbus,  and  that  the  car  was  not 
opened  by  said  defendant  at  East  St.  Louis ;  that  the 
car  arrived  at  Columbus  over  the  railroad  of  said 
defendant  and  was  delivered  by  it  to  the  defendant,  B. 
&  0.  Co.,  at  3:10  p.  m.  on  June  14,  1909,  which  com- 
pany carried  the  car  to  the  Union  Depot,  a  distance 
of  about  one  mile,  and  placed  the  car  on  the  *Heam 
track"  at  about  3:15  p.  m.  on  the  same  day;  that  upon 
inspection  the  cucumbers  contained  in  said  car  were 
found  to  be  in  a  bad  and  unmerchantable  condition, 
and  were  rejected  by  the  consignees,  William  Fisher 
&  Sons;  that  thereupon  the  cucumbers  were  sold  for 
the  defendant,  B.  &  0.  Co.,  and  the  net  sum  of  $108.85 
realized  from  the  sale;  that  the  total  freight  charges 
due  when  the  car  arrived  at  Columbus  were  $240; 
that  said  sum  of  $108.85  was  received  by  the  B.  &  0. 
Co.,  which  sum,  after  deducting  an  icing  charge  of 
$9,  was  applied  on  said  freight  charges ;  and  that  the 
fair  market  value  of  the  cucumbers,  in  good  condi- 
tion, at  Columbus,  on  June  14,  1909,  was  $1  per  crate, 
or  $585. 

The  evidence  does  not  disclose  where,  between  Cor- 
pus Christi  and  Columbus,  the  cucumbers  were  dam- 
aged. Neither  does  the  evidence  clearly  disclose  what 
caused  the  damage.  Some  of  the  witnesses  testified  to 
the  effect  that  fresh,  green  cucumbers,  in  good  condi- 
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tion,  if  put  in  a  refrigerator  car,  would  remaia  in 
good  condition  while  in  transit  for  a  period  of  ten 
days,  provided  the  car  from  time  to  time  was  prop- 
erly iced,  but  that  if  the  car  was  allowed  to  become 
heated  such  cucumbers  would  spoil  and  turn  in  color. 
And  one  of  plaintiff's  witnesses,  who  inspected  the  cu- 
cumbers upon  their  arrival  at  Columbus,  testified  that 
they  were  '*  yellow  and  shriveled  at  the  ends  and  had 
the  appearance  of  having  been  heated." 

From  the  evidence,  as  above  outlined,  we  think 
it  may  properly  be  inferred  that  somewhere,  be- 
tween Corpus  Christi  and  Columbus,  the  car  in  ques- 
tion was  negligently  allowed  to  become  heated  and 
the  cucumbers  thereby  damaged. 

**In  the  absence  of  evidence  locating  the  damage  to 
goods  in  transit  over  several  connecting  lines,  a  prima 
facie  presumption  arises  that  the  last  carrier  is  the  neg- 
ligent one."  St.  Louis,  I.  M.  d  S.  R.  Co.  v.  Coolidge, 
73  Ark.  112,  114;  Hutchinson  on  Carriers  (3rd  Ed.) 
sec.  1348.  When  the  initial  carrier  receives  goods  in 
good  order,  the  law  presumes  that  each  successive  car- 
rier, intermediate  between  the  initial  and  last  carrier, 
receives  them  in  good  order;  and  this  presumption, 
working  through  to  the  last  carrier  who  delivers  them 
in  bad  order,  casts  the  burden  upon  it  to  prove  that 
it  provided  all  suitable  means  of  transportation  and 
exercised  that  degree  of  care  which  the  nature  of  the 
goods  required,  or  to  prove  that  the  damage  occurred 
before  it  received  the  goods  {St.  Louis,  I.  M.  <&  8.  R. 
Co.  V.  Coolidge,  supra;  Ruddell  v.  Baltimore  <&  0. 
R.  Co.,  175  111.  App.  456,  457) ;  and  this  presumption 
is  equally  applicable  to  the  next  preceding  carrier 
where  it  is  shown  that  the  damage  did  not  occur  or 
could  not  have  occurred  while  the  goods  were  in  the 
possession  of  the  last  carrier.  Hutchinson  on  Carriers, 
sec.  1348 ;  Pennsylvania  R.  Co.  v.  Naive,  112  Tenn.  239, 
264;  Stolze  v.  Ann  Arbor  R.  Co.,  148  Wis.  205,  208; 
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Harper  Furniture  Co.  v.  Southern  Exp.  Co.,  144  N.  C. 
639,  644.  And  the  presumption  applies  to  perishable 
goods  {Trakas  v.  Charleston  (&  W.  C.  R.  Co.,  87  S.  C. 
206,  20Sy  Forrester  v.  Georgia  R.  Co.,  92  Ga.  699 -yRud- 
dell  V.  Baltimore  d  0.  R.  Co.,  supra)  j  and  to  goods  in 
sealed  cars.  Stolze  v.  Ann  Arbor  R.  Co.,  supra;  Col- 
hath  V.  Bangor  &  A.  R.  Co.,  105  Me.  379,  383;  Beeds 
V.  Wisconsin  Cent.  R.  Co.,  90  Minn.  36,  38.  The  pur- 
pose of  the  presumption  is  to  **east  the  burden  of 
proof  upon  the  party  having  the  knowledge  or  means 
of  knowledge  to  ascertain  the  truth."  St.  Louis,  I.  M. 
S  S.  R.  Co.  V.  Coolidge,  supra.  And  the  presumption 
is  one  of  convenience  and  necessity.  Colbath  v.  Bamr- 
gor  <&  A.  R.  Co.,  supra;  Moore  v.  New  York,  N.  H.  S 
H.  R.  Co.,  173  Mass.  335,  337. 

Counsel  for  plaintiff  contends  that  under  the  evi- 
dence the  trial  court  erred  in  entering  judgment  against 
plaintiff  and  in  favor  of  both  defendants.  It  appears 
that  the  last  carrier,  the  B.  &  0.  Co.,  transported  the 
car  in  question  for  a  distance  of  about  one  mile  and 
had  possession  of  the  car  for  only  a  very  short  space 
of  time  before  it  was  placed  on  the  team  track  at  Col- 
umbus and  opened  and  the  cucumbers  inspected,  at 
which  time,  according  to  the  testimony  of  a  yard  clerk 
of  said  defendant,  the  car  **was  cold."  It  is  obvious 
that  the  deterioration  in  the  cucumbers  as  proved  could 
not  have  occurred  while  the  car  was  in  the  possession 
of  said  defendant,  B.  &  0.  Co.,  and  we  think  that  the 
presumption  of  its  liability  was  rebutted.  Stolze  v. 
Ann  Arbor  R.  Co.,  supra.  Counsel,  in  effect,  ad- 
mits this  but  argues  that  the  presumption  of  liabil- 
ity on  the  part  of  the  defendant.  Southwestern  R.  Co., 
was  not  suflSciently  rebutted,  and  that  the  Southwest- 
em  K.  Co.  is  liable. 

To  rebut  the  presumption  of  liability  said  defendant 
''showed  for  an  icing  record  that  4,200  pounds  of  ice 
had  been  placed  in  the  car  on  June  13, 1909,  before  de- 
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livery''  of  the  car  to  it;  that  on  June  14th,  at  6:40  a. 
M.,  at  Cincinnati,  Ohio,  2,500  pounds  of  ice  had  been 
placed  in  the  car ;  and  that  there  was  ''no  delay  in  tran- 
sit in  the  handling  of  the  car  between  East  St.  Louis 
and  Columbus/'  On  cross-examination  one  of  the  de- 
fendant's witnesses  testified  that  there  was  an  icing 
station  about  seventy  miles,  and  another  icing  station 
about  one  hundred  ninety  miles,  west  of  Cincinnati,  and 
that  the  capacity  of  the  ice  tanks  in  the  car  was  9,000 
pounds.  We  are  of  the  opinion  that  this  evidence, 
taken  in  connection  with  the  other  evidence  in  the  case, 
is  not  sufficient  to  rebut  the  presumption  of  liability 
on  the  part  of  the  Southwestern  E.  Co.,  which  the  law 
casts  upon  it.  As  we  have  above  seen,  when  an  initial 
carrier  receives  perishable  goods  in  good  condition, 
each  successive  carrier,  intermediate  between  the  ini- 
tial and  final  carrier,  is  presumed  to  receive  them  in 
good  condition.  In  the  present  case  the  cucumbers 
were  shown  to  be  in  good  condition  when  delivered  to 
the  initial  carrier  at  Corpus  Christi,  and  the  law  pre- 
sumes that  the  cucumbers  were  received  in  such  condi- 
tion when  the  defendant,  Southwestern  R.  Co.,  received 
them  from  the  Terminal  Eailroad  at  East  St.  Louis. 
This  presumption  is  strengthened,  we  think,  by  the 
fact  that  said  defendant  gave  to  the  Terminal  Railroad 
a  ''clear  receipt"  for  the  car.  Morganton  Mfg.  Co. 
V.  Ohio  River  <&  C.  Ry.  Co.,  121  N.  C.  514,  518.  Said 
defendant  introduced  no  affirmative  evidence  that  the 
damage  to  the  cucumbers  occurred  before  the  car  was 
delivered  to  it.  And  we  do  not  think  the  said  evidence 
as  to  the  icing  of  the  car  and  as  to  there  being  no  delay 
in  the  transit  of  the  car  between  East  St.  Louis  and 
Columbus  sufficiently  proves  that  the  defendant  "ex- 
ercised that  degree  of  care  which  the  nature  of  the 
goods  required"  while  the  same  were  in  its  possession. 
The  record  does  not  enlighten  us  as  to  the  temperature 
on  June  13th  or  14th,  whether  or  not  proper  inspection 
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as  to  condition  of  the  ice  tanks  was  made  from  time  t^ 
time  en  route,  or  whether  or  not  the  car  was  kept  cold 
during  the  entire  trip  from  East  St.  Louis. 

The  trial  judge  certified  to  the  making  of  certain  de- 
cisions on  questions  of  law  involved  in  the  case.  The 
court  held,  in  substance,  that  the  diversion  or  recon- 
signment  order  given  by  plaintiff  to  the  Missouri, 
Kansas  &  Texas  Railway  Company,  and  its  acceptance, 
constituted  a  new  contract  of  carriage  between  plain- 
tiff and  said  railway  company;  that  the  shipment  of 
the  car  from  Corpus  Christi  to  Columbus  could  not 
properly  be  considered  as  a  through  shipment;  that 
plaintiff,  by  showing  that  the  cucumbers  left  Corpus 
Christi  in  good  condition  and  arrived  at  Columbus  in 
bad  condition,  did  not  sufficiently  establish  a  prima 
facie  case  against  the  defendants  or  either  of  them; 
and  that  in  order  to  raise  the  presumpton  of  liability 
on  the  part  of  either  of  the  defendants  it  was  neces- 
sary for  plaintiff  to  show  by  direct  proof  that  the  cu- 
cumbers were  in  good  condition  at  St.  Louis,  Missouri. 

Counsel  for  plaintiff  contends,  in  substance,  that, 
notwithstanding  it  appears  that  the  cucumbers  were 
diverted  or  reconsigned  after  their  arrival  on  the  team 
track  at  St.  Louis,  a  sufficient  prima  facie  case  against 
the  defendants  was  made ;  that  defendants,  as  connect- 
ing carriers,  are  each  presumed  to  have  received  the 
cucumbers  in  good  condition,  and  that  the  trial  court 
erred  in  holding  that  plaintiff  must  affirmatively  show 
that  the  cucumbers  were  in  good  condition  at  St.  Louis. 
Counsel  for  defendants  rely  upon  two  cases  decided  by 
this  court,  viz:  Deatwyler  v.  Oregon  B,  d  Nav.  Co.,  176 
111.  App.  597,  and  Fish  v.  Pere  Marquette  R.  Co.,  169 
111.  App.  629,  as  sustaining  the  holdings  of  the  trial 
court.  These  were  actions  brought  against  the  initial 
carrier  who,  under  the  facts  and  circumstances  shown, 
was  held  discharged  of  liability.  In  Ruddell  v.  Balti- 
more &  0.  jB.  Co.,  175  111.  App.  456,  certain  oranges 
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were  delivered  in  good  condition  to  the  initial  carrier 
at  McPherson,  California,  to  be  shipped  to  Chicago. 
While  en  route  they  were  diverted  from  Chicago  to 
Baltimore  and  were  delivered  by  the  Northwestern 
Railroad  Company,  a  connecting  carrier,  to  said  Bal- 
timore &  Ohio  Railroad  Company,  and  by  that  com- 
pany conveyed  to  Baltimore.  Upon  their  arrival  at 
Baltimore  they  were  foimd  in  bad  condition,  and  Rud- 
dell  sued  and  obtained  judgment  against  the  Balti- 
more &  Ohio  Railroad  Company,  final  carrier,  for  dam- 
ages. It  was  urged  in  this  court  that,  inasmuch  as  the 
original  destination  of  the  oranges  was  Chicago  and  as 
they  were  diverted  to  Baltimore,  Ruddell  could  not  re- 
cover without  showing  that  they  were  in  good  condi- 
tion when  delivered  to  the  Baltimore  &  Ohio  Railroad 
Company,  at  Chicago.  It  appeared  that  the  Baltimore 
&  Ohio  Railroad  Company  collected  the  entire  freight 
from  McPherson  to  Baltimore  as  one  continuous  trans- 
portation. The  judgment  of  the  lower  court  was  af- 
firmed. 

The  present  case  is  quite  similar  to  the  Ruddell  case, 
supra.  It  appears  that  the  total  freight  charges  due 
when  the  car  arrived  at  Columbus  was  $240,  and  that 
the  defendant,  B.  &  0.  Co.,  applied  the  net  receipts 
from  the  sale  of  the  cucumbers  in  part  payment  of  said 
charges,  and  in  its  affidavit  of  set-oflf  claimed  a  balance 
of  $140.15,  as  due  on  the  freight  charges  from  Cori)us 
Christi  to  Columbus.  In  the  Ruddell  case  the  diver- 
sion order  was  given  and  accepted  before  the  goods  had 
arrived  at' the  original  destination,  while  in  the  present 
case  such  order  was  given  and  accepted  after  the  goods 
had  arrived  at  the  original  destination.  We  do  not 
think  this  makes  any  material  difference.  In  each  case 
the  goods  were  still  in  the  possession  of  the  connecting 
carrier.  The  owner  or  consignee  of  goods  has  the 
right  to  divert  or  change  the  destination  of  them  at  any 
time  while  they  remain  in  the  possession  of  the  carrier. 
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Leiois  V.  Galena  S  C.  R.  Co.,  40  111.  281 ;  Ruddell  v.  Bal- 
timore <&  0.  R.  Co.,  supra.  And  no  reason  is  perceived 
why  the  shipment  of  the  cucumbers  in  the  present 
case  should  not  be  treated  as  a  continuous  shipment 
from  Corpus  Christi  to  Columbus,  or  why  the  es- 
tablished presumptions,  above  referred  to,  should  not 
be  applicable  to  the  defendants.  In  our  opinion  the 
trial  court  erred  in  holding  that  it  was  necessary  for 
plaintiff  to  show  by  direct  proof  that  the  cucumbers 
were  in  good  condition  at  St.  Louis,  Missouri,  in  order 
to  raise  the  presumption  of  liability  on  the  part  of  the 
defendants,  or  either  of  them. 

For  the  reasons  indicated  the  judgment  of  the  Mu- 
nicipal Court  is  reversed  and  the  cause  remanded. 

Reversed  and  re^nanded. 


George   Studtmann,   Defendant   in   Error,   y.   Union 
Oroye  Creamery  Company,  Plaintiff  in  Error. 

Oen.  No.  20,415.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Pbindiville,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed  in  part  and  reversed 
in  part  with  finding  of  fact.    Opinion  filed  April  13,  1915. 


Statement  of  the  Case. 

Action  by  George  Studtmann,  against  the  Union 
Grove  Creamery  Company,  the  plaintiff  in  his  afl5davit 
for  attachment  declaring  on  an  account  stated  and  for 
goods  sold  and  delivered,  and  stating  that  the  defend- 
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ant  was  about  fraudulently  to  dispose  of  its  property 
against  the  interest  of  his  creditors.  Defendant  gave 
bond  and  made  an  affidavit  to  the  merits.  From  a  judg- 
ment in  favor  of  the  defendant  on  these  issues,  defend- 
ant excepted  and  brings  error. 

Francis  E.  Croarkin,  for  plaintiff  in  error. 

Levisohn  &  Levisohn,  for  defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Account  stated,  §  3* — when  evidence  sustains  judgment. 
Evidence  in  an  action  upon  an  account  stated  held  sufficient  to 
sustain  a  Judgment  in  favor  of  plaintiff. 

2.  Attachment,  §  47* — when  evidence  insufficient  to  sustain  is- 
sues.  EiVidence  on  an  issue  in  attachment  held  insufficient  to  sus- 
tain plaintiff's  claim  that  defendant  at  the  time  suit  was  brought, 
or  at  any  other  time,  was  about  fraudulently  to  conceal,  assign 
or  otherwise  dispose  of  its  property  so  as  to  hinder  and  delay  its 
creditors. 


Fred  E,  Jahp,  Defendant  in  Error,  v.  The  Elite  Livery 
and  Snyder  Teaming  &  Transfer  Company,  Flain^ 
tiffs  in  Error, 

Gen,  No.  20,441.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.     Affirmed.     Opinion  filed  April  13,  1915. 

*S«e  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 


250  Appellate  Courts  of  Illinois. 


Jahp  ▼.  The  Elite  Livery  et  al.,  192  m.  App.  249. 

Statement  of  the  Case. 

Action  by  Fred  E.  Jahp  in  the  Municipal  Court  of 
Cliica^o  ac:ain8t  The  Elite  Livery,  a  corporation,  and 
Snyder  Teaming  &  Transfer  Company,  a  corpora- 
tion, herein  called  Snyder  Co.,  to  recover  the  amount 
due  on  a  promissory  note,  given  by  The  Elite  Livery  to 
secure  the  claim  of  one  of  its  creditors  and  signed  by 
the  Snyder  Co.  by  its  manager,  as  guarantor,  who 
signed  for  The  Elite  Livery  as  its  president.  From 
a  judgment  for  plaintiff  for  $309.99,  defendant  brings 
error. 

Eaymond  C.  Lyon,  for  plaintiffs  in  error. 

Levisohn  &  Levisohn,  for  defendant  in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deelslon. 

1.  Bills  awd  notes,  %  335 ♦ — when  maker  and  guarantor  jointly 
liable.  The  liability  of  the  maker  of  a  note  and  the  guarantor 
thereof  is  not  several,  and  both  are  properly  joined  as  defendants 
in  an  action  thereon. 

2.  Corporations,  %  255* — when  resolution  of  directors  unneces- 
sary to  guaranty  of  note.  Where  a  corporation  transferred  all  of 
its  property  to  another  corporation,  the  stock  of  both  corporations 
being  virtuaJly  owned  by  the  same  person,  and  a  petition  in  bank- 
ruptcy was  filed  against  the  former,  whereupon  a  compromise  was 
effected  by  which  in  consideration  of  the  latter  being  permitted  to 
retain  the  assets  so  transferred  it  would  guaranty  the  notes  of  the 
former  corporation  given  to  its  creditors,  in  pursuance  of  which 
the  manager  of  the  grantee  corporation  guarantied  such  notes; 
it  cannot  be  contended  that  such  guaranty  was  invalid  because  of 
the  want  of  a  resolution  of  the  board  of  directors  of  such  grantee 
authorizing  its  manager  to  indorse  and  guaranty  tl)e  notes. 

3.  CoRPOBATioNS,  §  440* — when  guaranty  of  note  not  ultra  vires. 
A   corporation   guarantying   the   notes   of   another   corporation   in 

•See  Illinois  Notes  DUect,  VoU.  XI  to  XV,  and  ComulaUve  Quarterly,  Mune 
loplo  Mid  Mctlon  number. 
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consideration  of  the  compromise  of  bankruptcy  proceedingSi  and 
the  retention  of  property  by  the  former  claimed  to  have  been  trans- 
ferred to  it  by  the  latter  in  violation  of  the  Bankruptcy  Act,  can- 
not invoke  the  doctrine  of  ultra  vires  as  a  defense  in  an  action  on 
the  notes. 

4.  Costs,  §  67* — when  damages  assessed  on  writ  of  error  for 
delay.  Where  the  contentions  made  the  basis  for  a  writ  of  error 
are  without  merit  and  of  such  a  character  that  a  reversal  of  the 
Judgment  could  not  reasonably  have  been  hoped  for,  damages  may 
properly  be  assessed. 


The  William  Herely  Company^  Defendant  In  Error,  v. 
The  Elite  Livery  and  8nyder  Teaming  &  Transfer 
Company,  Plaintiffs  in  Error. 

Gen.  No.  20,442.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  April  13,  1915. 

Statement  of  the  Case. 

The  facts  of  this  case  are  the  same  as  in  that  of  Jahp 
V.  Elite  Livery,  ante,  p.  249,  except  that  the  note  here 
was  payable  to  the  William  Herely  Company.  The 
same  judgment  was  rendered  below  as  in  the  Jahp  case, 
the  same  contentions  were  raised  in  this  court  by  coun- 
sel and  the  same  decision  made  and  judgment  rendered 
by  the  Appellate  Court. 

Eaymond  C.  Lyon,  for  plaintiffs  in  error. 

Levisohn  &  Levisohn,  for  defendant  in  error. 

•See  lUlDois  Notes  Dlsent,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  Mino 
topic  and  section  number. 
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Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 


John  B.  Casey,  Administrator,  Appellant,  t.  Charles 
Deinet,  Appellee. 

Gen.  No.  20,449.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziNi  Slusseb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded.  Opinion 
filed  April  13,  1915. 

Statement  of  the  Case. 

Action  by  John  D.  Casey,  administrator  of  the  estate 
of  Julia  M.  Dickinson,  deceased,  against  Charles 
Deinet  to  recover  the  sum  of  ten  thousand  dollars  for 
the  wrongful  death  of  said  Julia  M.  Dickinson  as  the 
result  of  the  alleged  negligence  of  the  defendant. 

The  decedent  was  a  tenant  of  the  defendant  and  at 
the  time  of  the  injury,  which  subsequently  resulted  in 
her  death,  was  engaged  in  assisting  another  tenant 
of  the  defendant  occupying  an  apartment  above  that 
leased  by  the  deceased.  While  leaning  against  the  rail- 
ings on  the  porch,  they  gave  way,  precipitating  her  to 
a  roof  below,  resulting  in  injuries  which  subsequently 
caused  her  death.  At  the  conclusion  of  the  plaintiff's 
evidence,  on  motion  of  the  defendant,  the  court  orally 
instructed  the  jury  to  find  the  defendant  not  guilty, 
not  because  of  the  insufficiency  of  the  evidence,  but 
upon  the  grounds,  as  orally  stated  by  the  court,  that 
*Hhe  declaration  contains  no  allegation  of  any  facts 
from  which  the  court  can  conclude  that  plaintiff's  in- 
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testate  was  lawfully  upon  the  premises  in  question  or 
that  the  defendant  owed  her  any  duty/'  and  that  'Hhe 
declaration  does  not  state  a  cause  of  action."  From 
the  judgment  entered  in  favor  of  the  defendant  on  the 
verdict  so  returned,  the  plaintiff  appeals. 

McMahon  &  Cheney  and  E.  C.  Eenifp,  for  appel- 
lant. 

P.  H.  Bishop,  for  appellee. 

Mr.  Justice  GRmLEY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Trial,  §  212* — when  sufficiency  of  pleading  cannot  he  tested 
by  motion  for  directed  verdict,  A  defendant  pleading  to  the  merits, 
without  demurrer,  cannot  test  the  sufficiency  of  the  declaration  by 
a  motion  for  a  directed  verdict. 

2.  Tbial,  §  185* — when  oral  peremptory  instruction  improper. 
An  oral  instruction  to  the  jury  to  find  a  defendant  not  guilty  of 
negligence  is  in  violation  of  section  73  of  the  Practice  Act  (J.  &  A. 
f  8610). 

•See  lUinols  Notes  Digest,  Vols.  XI  to  XV,  and  CumulAtiTO  Quarterly,  same 
topic  and  lectlon  nomber. 
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E.  DeLae  &  Company,  Defendant  in  Error,  t.  D.  D. 
Spear,  Plaintiff  in  Error. 

Gen.  No.  20,486.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  April  13,  1916. 

Statement  of  the  Case. 

Action  by  E.  DeLue  &  Company,  a  corporation, 
against  D.  D.  Spear  to  recover  rent  claimed  to  be  dne 
nnder  the  terms  of  the  following  written  agreement: 

**  Chicago,  June  7,  1911. 
'*I,  D.  D.  Spear,  hereby  agree  to  rent  the  second 
floor  of  3847  Cottage  Grove  from  June  12,  1911,  to 
April  30,  1913,  from  E.  DeLue  &  Co.,  for  $40  monthly 
rental  from  June  1,  1911,  and  sign  a  lease  for  same. 
In  addition  I  agree  to  pay  $250,  in  cash,  $5  at  time  of 
signing  this  contract  and  balance  of  $245  on  or  before 
June  12,  1911. 

(Signed)     D.  D.  Spear, 

E.  DeLub  &  Co., 
Incorporated.  Seal. 
Chicago,  Illinois. ' ' 
Plaintiff  claimed  that  after  the  defendant  had  en- 
tered into  possession  he  refused  to  execute  a  formal 
lease  of  the  premises  but  occupied  the  same  until  some 
time  in  June,  1912,  when  he  vacated,  and  that  the  prem- 
ises stood  vacant  from  July,  1912,  up  to  and  including 
the  month  of  April,  1913.  Plaintiff  also  asserted  an 
additional  claim  against  defendant  for  $350,  for  ten 
months '  rent  of  the  third  floor  of  said  premises  cover- 
ing the  months  of  July,  1912  to  April,  1913,  inclusive, 
at  an  agreed  rental  of  $35  per  month,  the  defendant 
having  vacated  the  latter  premises  at  the  same  time 
that  he  vacated  the  premises  described  in  above  agree- 
ment. 
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Among  the  defenses  set  forth  in  defendant's  affi- 
davit of  merits  were  the  following:  (1)  That  under 
the  provisions  of  said  written  agreement  plaintiff  was 
to  furnish  a  written  lease  for  the  premises  but  that 
the  same  was  not  executed;  (2)  that  defendant  did  not 
either  occupy  said  third  floor  of  the  premises  or  enter 
into  a  verbal  lease  therefor  with  plaintiff;  and  (3)  that 
each  of  the  several  supposed  promises  in  plaintiff's 
statement  of  claim  mentioned  was  an  agreement  not 
to  be  performed  within  the  space  of  one  year  from  the 
making  thereof,  and  no  memorandum  thereof  in  writ- 
ing was  signed  by  the  defendant,  or  by  any  person 
thereunto  by  him  lawfully  authorized. 

The  case  was  tried  before  the  court  and  jury,  and  at 
the  conclusion  of  all  the  evidence  the  court  directed  the 
jury  to  return  a  verdict  in  favor  of  plaintiff  in  the 
sum  of  $435,  upon  which  verdict  judgment  against  the 
defendant  was  entered.  The  court  held  that  the  sum 
of  $400  was  due  plaintiff  under  said  written  agreement 
of  June  7,  1911,  and  $35  for  one  month's  rent  for  the 
third  floor  of  said  premises. 

From  this  judgment,  defendant  brings  error. 

Edwabd  J.  Kelley  and  Coleman  S.  Evbbjbtt,  for 
plaintiff  in  error. 

Fbederio  a.  Fischbl,  for  defendant  in  error. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  6* — when  memorandum  sufficient  as 
a  lease,  A  memorandum  signed  by  the  parties  thereto  setting 
forth  the  period  of  the  tenancy,  the  premises  and  rental,  Is  binding 
on  the  parties  thereto  the  same  as  a  formal  written  lease,  and  the 

•8m  Ulinois  Note*  Digest,  Vols.  XI  to  XV,  and  CmnulAtlvo  Quartorly,  Muno 
ftoplo  and  section  number. 
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plaintiff's  principal"  in  the  sum  aforesaid,  which  sum 
defendants  refuse  to  pay;  that  plaintiff  *4s  the  actual 
bona  fide  owner  of  aforesaid  claim,  same  having  been 
duly  assigned  to  him  about  June  30,  1913'';  and  that 
there  is  now  due  plaintiff  from  defendants  the  sum  of 
$75. 

To  this  amended  statement  of  claim  the  defendant, 
Salzberg,  filed  an  affidavit  of  merits  on  behalf  of  both 
defendants  in  which  he  alleged  that  plaintiff  did  not 
perform  any  services  for  defendants  at  their  request, 
that  plaintiff  is  not  a  licensed  broker  as  required  by 
the  Chicago  Code,  sees.  192-198  inclusive ;  that  plain- 
tiff was  not  acting  as  a  salesman  for  Joseph  Streska 
in  negotiating  said  real  estate  transaction  between  de- 
fendants and  said  Alois  Slunecko,  and  that  said  Stres- 
ka was  not  a  licensed  real  estate  broker  in  Chicago; 
that  in  the  transaction  referred  to  plaintiff  acted  as 
the  agent  for  said  Slunecko  and  not  for  defendants; 
that  the  alleged  claim  of  said  Streska  against  defend- 
ants was  not  assigned  to  plaintiff;  and  that  plaintiff 
is  indebted  to  defendants  in  the  sum  of  $25  for  cash 
paid  as  more  fully  set  forth  in  defendants'  claim  of 
set-off. 

On  March  21,  1914,  the  trial  court  found  the  is- 
sues against  defendants  and  assessed  plaintiff's  dam- 
ages at  $75,  and  entered  judgment  against  defendants 
on  the  finding,  from  which  they  bring  error. 

Shulman  &  Shulman,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  GBroLEY  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

1.  Assignments,  §  31* — toTiat  assignee  must  show.  In  an  action 
by  the  assignee  of  a  chose  in  action,  the  plaintiff  must  prove  an 
indebtedness  of  defendant  to  the  plaintiff's  assignor  and  the  as- 
signment of  same  to  the  plaintiff. 

2.  Bbokebs,  §  5* — what  is  effect  of  failure  to  procure  license.  One 
acting  as  a  real  estate  broker  without  a  city  license  cannot  recover 
commissions. 


Margaret  E.  Slosson,  Appellant,  t.  Martin  H.  Slosson, 

Appellee. 

Gen.  No.  20,523.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  John 
M.  O'Connor,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  April  13, 
1915. 

Statement  of  the  €ase. 

Bill  in  the  nature  of  a  bill  of  review  by  Margaret  E. 
Slosson  against  Martin  H.  Slosson  to  set  aside  a  decree 
of  divorce  entered  in  her  favor  April  30,  1912.  The 
original  bill  was  filed  March  19,  1913,  to  which  defend- 
ant demurred  and  the  demurrer  was  sustained.  The 
amended  bill  was  filed  December  23, 1913,  and  from  the 
decree  of  the  Superior  Court  of  Cook  county  dismiss- 
ing the  same  for  want  of  equity,  complainant  appeals. 

The  amended  bill  alleged,  in  substance,  that  on  Au- 
gust 11,  1909,  complainant  was  lawfully  married  to 
the  defendant  at  Kenosha,  Wisconsin;  that  on  March 
14,  1912,  defendant,  by  his  cruel  treatment  hereinafter 
mentioned,  and  by  the  ** threats  and  coercion"  of  his 
agents,  '* caused  your  oratrix  to  file"  in  the  Superior 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumalatiTe  Qoarterly,  same 
topic  and  section  number. 
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Court  of  Cook  county  a  bill  for  divorce  against  de- 
fendant on  the  ground  of  extreme  and  repeated  cruel- 
ty; that  on  April  24,  1912,  said  cause  was  called  for 
trial,  at  which  time  hoth  parties  were  present  by  their 
solicitors  and  complainant  testified  in  open  court  to  the 
acts  of  cruelty  as  set  forth  in  said  bill;  that  the  trial 
resulted  in  a  decree,  **  procured  at  the  instance  of  the 
defendant"  on  April  30,  1912,  which  purported  to  dis- 
solve the  said  marriage;  that  complainant  begs  leave 
to  refer  to  said  pretended  decree,  etc.,  and  *^to  make 
said  decree  and  all  of  the  proceedings  a  part  hereof, 
as  though  set  forth  herein  at  length;"  that  said  pre- 
tended decree  ordered  that  complainant  should  re- 
ceive $1,800  in  full  of  all  alimony,  $250  for  solicitor's 
fees  and  $150  for  certain  incidental  expenses,  which 
amounts  **were  paid  and  the  records  were  satisfied  in 
open  court;"  that  out  of  the  amount  received  by  com- 
plainant she  was  compelled  to  pay  debts  to  the  amount 
of  $500  incurred  prior  to  the  entry  of  the  decree,  and 
that  a  portion  of  the  remainder  has  been  spent  in  pay- 
ing doctor's  bills  and  defraying  necessary  living  ex- 
penses. 

In  the  fourth  paragraph  of  the  bill  complainant  al- 
leged that  the  filing  of  said  bill  for  divorce,  and  the 
proceedings  had  thereafter  culminating  in  said  pur- 
ported decree,  ^'was  not  her  free  and  voluntary  act 
and  deed,  but  was  done  at  the  instance  and  was  brought 
about  by  the  fraud,  coercion,  duress  and  undue  influ- 
ence of  the  defendant";  that  complainant  filed  said 
bill  for  divorce  at  a  time  when  she  ''was  ill,  unable  to 
work  for  a  livelihood,  was  without  means  or  friends 
to  support  her,  and  was  actually  in  need  of  the  neces- 
saries of  life,  and  was  actually  starving,  and  had  but 
meagre  food  for  several  weeks  prior  to  the  hearing." 
She  further  alleged,  in  substance,  that  defendant  had 
treated  her  in  a  cruel  manner,  and  in  February,  1911, 
refused  to  live  with  her;  that  she  took  a  position  as 
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cashier  in  a  barber  shop  in  Chicago;  that  shortly 
thereafter  an  attorney  employed  by  defendant  in- 
formed her  that  a  divorce  from  defendant  was  the 
only  settlement  of  her  domestic  troubles  that  conld  be 
made;  that  subsequently  she  employed  a  CWcago  at- 
torney and  requested  him  to  see  defendant  and  effect 
a  reconciliation,  if  possible,  and  if  not  to  procure  sep- 
arate maintenance  for  her ;  that  said  attorney  did  not 
start  any  litigation  but^  succeeded  in  obtaining  from 
defendant  $75  per  month  for  two  or  three  months ;  that 
in  July,  1911,  defendant  stated  to  complainant  over  the 
telephone  that  he  would  send  her  $65  per  month  for 
one  year  and  that  she  would  have  to  be  content  with 
that  or  get  nothing;  that  in  September,  1911,  she  went 
to  Seneca  Falls,  N.  Y.,  for  her  health,  and  while  there 
received  $65  from  defendant  for  the,  October  allow- 
ance ;  that  in  November,  1911,  she  was  notified  by  her 
said  Chicago  attorney  that  no  more  money  would  be 
sent  to  her  until  she  applied  for  and  obtained  a  di- 
vorce; that  she  telegraphed  and  wrote  defendant  re- 
questing her  November  allowance  but  received  no  re- 
ply from  him;  that  she  pawned  her  diamond  ring  to 
get  suflScient  funds  to  return  to  Chicago,  and  upon  ar- 
riving in  Chicago  employed  another  attorney  who  filed 
a  bill  for  separate  maintenance  in  her  behalf  against 
defendant ;  that  no  service  of  process  in  said  suit  could 
ever  be  made  on  defendant;  that  during  the  winter 
of  1911  and  1912  she  only  received  the  sum  of  $65  from 
defendant,  designated  as  her  November,  1911,  allow- 
ance ;  that  in  order  to  live  she  was  compelled 
to  pawn  her  watch  and  other  personal  articles  and 
borrow  money  from  friends,  and  existed  in  con- 
sequence under  the  most  miserable  circumstances; 
that  by  reason  of  the  long-continued  inhuman 
treatment  by  defendant,  and  the  physical  illness 
and  mental  anguish  she  suffered  by  reason  there- 
of,   she    was    **  mentally    incompetent    to    transact 
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business  or  consent  to  file  a  bill  for  divorce"; 
that  defendant,  knowing  the  mental  condition  of  com- 
plainant, ^*  conspired  with  his  attorney  and  one  Will- 
iam Schroeder"  of  Kenosha,  Wisconsin  (who  was 
employed  by  the  same  firm  that  employed  defendant), 
to  cause  complainant  to  file  a  bill  for  divorce,  and 
they  induced  complainant  to  file  such  a  bill,  under  an 
arrangement  whereby  defendant  was  to  pay  complain- 
ant $1,500  and  make  complainant  the  beneficiary 
in  a  life  insurance  policy  on  the  life  of  de- 
fendant for  $12,000;  that  defendant  did  not  have 
his  life  insured  for  $12,000,  or  in  any  amount,  in 
favor  of  complainant;  that  said  Schroeder  telephoned 
complainant  and  stated  that  he  would  see  that  his  em- 
ployer kept  the  defendant  out  of  the  jurisdiction  of  the 
court  indefinitely  unless  complainant  would  continue 
with  the  divorce  proceedings,  and  that  complainant 
would  never  get  a  cent  of  money  from  defendant ;  that 
as  soon  as  the  bill  for  divorce  was  filed,  the  defendant 
entered  his  appearance  in  said  suit  by  his  attorney; 
that  said  bill  for  divorce  was  filed,  and  said  pretended 
decree  of  divorce  was  procured,  pursuant  to  said  con- 
spiracy to  accomplish  such  end  and  purpose,  which  con- 
spiracy was  entered  into  between  defendant,  his  said 
attorney  and  said  Schroeder,  and  ^*to  which  your  ora- 
trix  was  not  a  voluntary  party,  but  because  of  the 
paralysis  of  her  will  and  the  mental  incompetency  un- 
der which  she  was  suffering  she  was  unable  longer  to 
resist  the  attacks  of  her  husband,  and  permitted  de- 
fendant to  carry  out  his  designs;  and  that  said  pre- 
tended decree  of  divorce  was  procured  from  said  court 
at  the  special  instance  and  through  the  instrumentality 
of  the  defendant/' 

Complainant  further  alleged  that  the  acts  of  cruelty 
testified  to  by  her  at  said  divorce  trial  **were  true,'' 
and  that  said  acts  were  only  a  small  part  of  the  physi- 
cal torture  which  defendant  inflicted  upon  her  in  order 
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that  he  might  force  her  to  secure  a  decree  of  divorce ; 
that  ^*  owing  to  her  mental  condition  and  paralysis  of 
the  will  she  did  not  testify  fuHy  as  to  all  the  facts"; 
that  if  at  the  time  of  the  trial  she  had  had  control  of 
her  will  power,  and  had  been  in  proper  mental  condi- 
tion she  would  have  disclosed  said  conspiracy ;  and  that 
'4n  her  mental  condition  she  was  afraid  that  she  would 
remain  in  actual  need  of  the  necessities  of  life  unless  a 
decree  for  divorce  was  obtained." 

Complainant  further  alleged  that  she  did  not  file  a 
motion  to  open  said  decree  (fr  prosecute  an  appeal 
'*  because  she  was  compelled  to  devote  her  time  to  re- 
gain her  mental  and  physical  health,"  and  that  ** after 
she  had  sufficiently  gained  her  mental  poise  to  fully 
comprehend  the  situation  into  which  she  had  been 
thrust,  she  consulted  a  lawyer  and  was  informed  as  to 
her  rights  in  the  matter  and  brought  this  her  suit  to 
annul  said  decree." 

George  C.  Guthrie  and  George  W.  Pennington,  for 
appellant. 

Miller,  Starr,  Packard  &  Peokham  and  Henry  J. 
Toner,  for  appellee. 

Mr.  Justice  GRmLEY  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Beeislon. 

1.  Equity,  §  574*— t^/len  hill  of  review  insufficient  Bill  in  the 
nature  of  a  bill  of  review  to  set  aside  the  decree  of  divorce  rendered 
in  favor  of  complainant  on  the  ground  that  such  decree  was  pro- 
cured through  the  fraud,  coercion,  duress  and  undue  Influence  of 
the  defendant  and  as  the  result  of  the  mental  Incapacity  of  the 
complainant,  held  Insufficient  on  the  ground  that  allegations  set- 
ting forth  the  grounds  for  the  bill  were  mere  conclusions. 


*See  minols  Notes  Diseit,  Vols.  XI  to  XV,  and  CnmulAtlve  Quarterly 
topic  and  Mctlon  noniber.  " 
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2.  Judgment,  §  343* — what  are  requisites  of  hill  to  impeach  judg- 
ment. A  bill  to  impeach  a  Judgment  or  decree  for  fraud  must  sub- 
stantially state  the  facts  relied  on  as  constituting  the  fraud. 

3.  Fraud,  §  72* — what  are  requisites  of  allegations  setting  up. 
The  party  alleging  fraud  must  set  forth  in  his  pleadings  the  facts 
relied  upon  to  show  same,  and  mere  conclusions  of  the  pleader  with- 
out averments  of  the  facts  will  not  support  an  allegation  of  fraud. 

4.  Judgment,  §  321* — when  may  he  annulled  for  fraud.  While 
a  court  of  equity  may  annul  a  judgment  or  decree  obtained  by  fraud, 
to  justify  the  exercise  of  the  power  it  must  be  made  clearly  to  ap- 
pear that  the  Judgment  or  decree  has  no  other  foundation  than 
fraud. 

5.  Divorce,  §  61* — when  decree  not  set  aside  at  the  instance  of 
successful  party.  A  decree  of  divorce  rendered  in  favor  of  the 
complainant  upon  her  allegations  and  proof  of  extreme  and  repeated 
cruelty  will  not  be  set  aside  on  a  bill  in  the  nature  of  a  bill  of 
review  by  such  complainant  setting  forth  that  the  grounds  upon 
which  said  decree  of  divorce  was  based,  and  her  testimony  in 
support  thereof  were  in  fact  true,  but  that  she  was  induced  to  in- 
stitute such  proceeding  through  the  fraud  of  the  defendant. 

6.  Divorce,  §  59a* — when  allegations  of  hill  of  review  insufficient. 
Allegations  in  a  bill  in  the  nature  of  a  bill  of  review  to  set  aside  a 
decree  of  divorce  rendered  in  favor  of  the  complainant  in  a  suit 
instituted  by  her  to  the  effect  that  at  the  time  of  the  institution 
of  such  proceedings  she  was  in  pecuniary  distress  and  suffered 
yexation  and  annoyance  by  the  acts  of  defendant,  held  insufficient 
to  show  such  coercion,  duress  and  undue  influence  on  the  part  of  the 
defendant  as  to  Justify  the  relief  sought. 

7.  Equity,  §  560* — when  hill  to  set  aside  decree  fails  to  explain 
laches.  A  bill  to  Impeach  a  decree  of  divorce  entered  in  favor  of 
the  complainant  in  a  suit  instituted  by  her,  on  the  ground  that  such 
proceeding  was  instituted  through  the  fraud,  coercion  and  undue 
influence  of  the  defendant,  held  insufficient  to  explain  a  delay  of 
nearly  a  year  in  filing  a  bill  to  impeach  said  decree. 

•See  lUinolB  Notes  Divert,  Vols.  XI  to  XV»  and  CumulatlTO  Quartorlj,  Mune 
topic  and  ■ection  number. 
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Brumbaugh  y.  Candler,  192  III.  App.  265. 


B.  B.  Brnmbangh,  Defendant  In  Error,  t.  Emma  M. 
Candler,  Plaintiff  in  Error. 

Gen.  No.  20,670.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Pebct  L. 
Pebbonb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  April  13,  1915. 


Statement  of  the  Case. 

Action  by  R.  B.  Brumbaugh  against  Emma  M.  Cand- 
ler on  a  check  for  six  hundred  and  fifty  dollars  and  on 
an  account  stated  for  one  hundred  dollars.  In  response 
to  an  advertisement  by  the  plaintiff  in  a  newspaper 
that  he  was  selling  out  the  contents  of  a  furnished 
house,  the  defendant  called  at  the  house  and  selected 
certain  pieces  of  furniture  which  were  delivered  to 
the  defendant  who  gave  plaintiff  her  check,  payment 
of  which  was  subsequently  stopped,  and  promised  to 
pay  one  hundred  dollars  additional.  The  defendant 
claimed  that  she  had  been  deceived  as  to  the  character 
of  the  goods  inasmuch  as  they  were  not  permanent 
furnishings  of  a  residence  but  were  replaced  from  time 
to  time  by  new  goods  as  sales  were  made. 

The  evidence  showed  that  notwithstanding  the  mis- 
leading character  of  the  advertisement,  the  defendant 
knew  the  kind  and  quality  of  the  goods  purchased,  that 
the  furniture  was  in  fact  new  and  was  not  the  used  fur- 
niture of  a  ** fashionable  house."  From  a  judgment 
against  defendant  for  seven  hundred  and  fifty  dollars, 
she  brings  error. 

McEwEN,  Weissenbach,  Shbimski  &  Meloan,  for 
plaintiff  in  error. 

McInebney,  Power  &  Bybnes,  for  defendant  in  error. 
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Helbers  t.  OdeU,  192  lU.  App.  266. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court 

Abstract  of  the  Deefsion. 

Sausb,  f  411^ — when  misleading  advertUement  not  avaUable. 
Where  as  a  result  of  a  misleading  advertisement  of  goods  for  sale 
the  defendant  subsequently  makes  a  purchase  after  being  informed 
of  the  true  character  of  such  goods  and  circumstances  surrounding 
the  sale,  the  contention  that  the  adyertisement  was  calculated  to 
deceive  will  not  avail  as  a  defense,  the  goods  being  actually  worth 
the  price  paid  for  theoL 


George  H.  Helberg,  Defendant  fn  Error,  t.  Benjamin 
F.  Odell,  Plaintiff  in  Error. 

Gen.  No.  20,104.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  E. 
Rtan«  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  April  13,  1915. 

Statement  of  the  Case. 

Action  by  George  H.  Helberg  against  Benjamin  F. 
Odell  to  recover  money  paid  under  protest.  Helberg 
on  taking  up  his  note  was  charged  by  defendant  a 
sum  for  attorney's  fees  and  interest,  which  he  paid 
nnder  protest.  From  a  judgment  in  favor  of  plain- 
tiff, the  defendant  brings  error. 

Benjamin  F.  J.  Odell,  pro  se. 

No  appearance  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

•See  Illlnolii  Notes  Dlir«ft,  VoU,  XI  to  XV,  and  CumnUtlve  Quarterly,  hub* 
topic  and  Mction  number. 
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Johnston  City  Ccal  Co.  v.  Kuecken  et  al.,  192  111.  App.  267. 

Abstract  of  the  Deeision. 

Payment,  §  43* — when  excess  payment  may  he  recovered.  Where 
the  maker  of  a  collateral  note  pays,  under  protest,  to  the  holder  a 
sum  as  attorney's  fees  and  excess  Interest  not  demandable  under 
the  terms  of  the  note,  such  sum  may  be  recovered  in  a  suit  against 
him. 


Johnston  City  Coal  Company,  Defendant  In  Error,  y, 
Adolph  Kuecken  and  Minnie  Kuecken,  Plaintiffs 
in  Error. 

Gen.  No.  20,280.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  13,  1915.    Rehearing  denied  April  27,  1916. 


Statement  of  tlie  Case. 

Action  by  Johnston  City  Coal  Company,  a  corpora- 
tion, against  Adolph  Kuecken  and  Minnie  Kuecken 
to  recover  the  purchase  price  of  goods  delivered. 
Plaintiff  alleged  delivery  to  defendants,  trading  as 
partners  under  the  firm  name  and  style  of  Wm. 
Kuecken  &  Company.  Defendants  in  their  afl5davits 
of  merits,  without  denying  delivery  to  the  firm,  did 
deny  delivery  to  them  as  members  of  the  firm,  and 
further  denied  that  they  ever  transacted  business  as 
copartners  under  such  firm  name  and  style  as  alleged. 
From  a  judgment  for  plaintiff  below,  defendants 
bring  error. 

*8ee  Illinoia  Not«M  Dlirest,  Vols.  XI  to  XV,  and  CumulatlTe  Qoartorly.  ammm 
topic  and  Mction  number.  ^  ^'  ^^ 
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Goldschmidt  et  al.  v.  Lessaris,  192  111.  App.  268. 

Henry  D.  Coghlan,  for  plaintiffs  in  error. 

Maguire  &  MooNEY,  foT  defendant  in  error. 

Mr.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

Pleading,  S  117* — what  not  an  admission  by  failure  to  deny. 
Where  in  an  action  to  recover  the  price  of  coal  alleged  in  the  state- 
ment of  claim  to  have  heen  sold  to  the  defendants  as  partners,  the 
defendants  while  not  explicitly  denying  the  value  nor  the  delivery 
did  deny  that  same  was  delivered  to  them  as  partners,  or  that  they 
were  partners,  a  ruling  that  plaintifE  was  not  required  to  prove 
price  or  delivery  on  the  ground  that  same  not  having  heen  denied 
was  admitted,  is  erroneous. 


Louis  Goldschmidt  and  Beatrice  Sackerman,  trading 
as  Goldschmidt  &  Sackerman,  Plaintiffs  in  Error^ 
T.  George  Lessaris^  Defendant  in  Error. 

Gen.  No.  20,400.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  April  13,  1915. 
Rehearing  denied  April  27,  1915. 

Statement  of  the  Case. 

Action  by  Louis  Goldschmidt  and  Beatrice  Sacker- 
man,  trading  as  Goldschmidt  &  Sackerman,  against 
George  Lessaris  to  recover  damages  alleged  to  have 
been  sustained  by  plaintiffs  as  the  result  of  fraud, 
deceit  and  breach  of  warranty  on  the  part  of  the  de- 

•Se«  IllinoU  NotM  Diffeit,  YoU.  JU  to  XV,  and  ComulaUTe  QuMierly,  nme 
toplo  and  Mctlon  number. 
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Goldschmldt  et  al.  y.  Lessaria,  192  111.  App.  268. 

fendant  in  his  sale  to  them  of  a  moviDg  picture  theater 
at  3506  South  Halsted  street,  Chicago.  Plaintiffs 
claimed  that  defendant  represented  and  warranted  to 
them  at  the  time  of  the  sale  that  the  heating  and  venti- 
lating system  then  in  the  theater  in  every  respect  con- 
formed to  and  complied  with  the  law  ordinances  in 
the  city  of  Chicago  then  in  force  and  effect  prescribing 
and  regulating  heating  and  ventilating  for  theaters  of 
the  class  purchased  by  plaintiffs ;  that  the  ventilating 
system  of  the  theater  at  the  time  of  the  purchase  by 
plaintiffs  was  not  proper,  lawful,  satisfactory  or  fit, 
but  at  the  time  was  unlawful,  improper,  unsatisfac- 
tory and  unfit,  and  that  defendant  had  been  informed 
before  the  sale  of  the  tl^ater  and  had  been  notified  by 
the  city  of  Chicago  that  no  license  from  said  theater 
to  operate  said  theater  would  be  issued  on  July  1, 
1913,  unless  the  city  was  first  furnished  satisfactory 
evidence  of  the  intention  of  the  owner  or  lessee  to  sup- 
ply a  fit,  proper,  lawful  and  satisfactory  ventilating 
system  in  and  to  said  theater  on  or  before  October  1, 
1913,*  and  a  reasonable  deposit  made  with  the  city, 
guarantying  the  same,  all  of  which  was  denied  by  the 
defendant,  who  asserted  that  plaintiffs  did  not  rely 
upon  any  representation  by  him  as  to  the  condition 
of  the  premises  or  to  the  ventilating  system  therein 
but  that  they  had  carefully  examined  said  premises 
and  ventilating  system  and  that  same  was  open  to 
their  scrutiny  and  examination  before  the  purchase. 
From  a  judgment  for  defendant,  plaintiffs  prose- 
cute error. 

George  M.  Bagby,  for  plaintiffs  in  error. 

Homer  Sullivan,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court 
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Turek  v.  Opava,  192  HL  App.  270. 

Abstract  of  the  Deeision. 

L  Appeai.  and  error,  |  1034* — when  rules  of  Municipal  Court  not 
judicially  noticed.  The  Appellate  Court  will  not  take  judicial  notice 
of  rules  of  the  Municipal  Court 

2.  Appeai.  and  error,  |  482* — when  no  question  of  law  presented. 
Where  on  a  trial  before  the  court  without  a  jury  no  propositions 
of  law  were  submitted,  no  questions  of  law  are  presented  for  re- 
view. 

3.  Fraud,  §  12* — what  is  effect  of  independent  investigation.  No 
action  for  damages  arising  from  fraud  will  lie  where  the  plaintiff 
relies  wholly  on  his  own  inspection  of  the  thing  purchased  and  not 
on  any  fraudulent  statement  of  the  defendant. 


Frank  M.  Turek,  Defendant  in  Error,  t.  Frank  Opaya, 
Plaintiff  in  Error. 

Gen.  No.  20,429.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;   the  Hon.  Joseph  S. 

IiABut,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 

at  the  October  term,  1914.  Reversed  with  finding  of  fact    Opinion 
filed  April  13,  1915. 

Statement  of  the  Case. 

Frank  M.  Turek  brought  an  action  against  Frank 
Opava  to  recover  commissions.  The  plaintiff,  at  a 
third  party's  request  to  purchase  property  for  him, 
approached  the  defendant  and  entered  into  negotia- 
tions with  him  looking  to  the  purchase  of  his  property 
by  the  third  party,  which  negotiations,  however,  were 
discontinued  before  a  sale  was  consummated,  the  de- 
fendant refusing  to  enter  into  a  contract.  From  a 
judgment  rendered  against  him,  the  defendant  brings 
error. 

•Sm  nifnolfl  Not«fl  DUeat,  Vols.  XI  to  XV,  and  CumnUUTe  Qoartorlx,  same 
topic  and  Mction  number. 
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Chvatal  et  al.  v.  Lev  (Lion)  Homestead  Ass'n.,  192  111.  App.  271. 

Frank  C.  Souhrada  and  Anton  W.  Schroeter,  for 
plaintiff  in  error. 

Jones,  Kerner  &  Posvic,  for  defendant  in  error. 

Mr.  Justice  Smith  delivered  the   opinion  of  the 
court. 

Abstract  of  the  Decision. 

Brokers,  §  32* — when  employment  must  "be  shown.  Where  a  real 
estate  broker  acting  for  another  who  desires  to  purchase  real  es- 
tate approaches  the  owner  of  certain  property  and  negotiates  for 
the  purchase  thereof,  no  contract  will  be  implied  therefrom  on  the 
part  of  such  owner  to  pay  the  broker  for  his  services. 


Thomas  Chvatal  and  Barbara  Chvatal,  Defendants  in 
Error,  v.  Lev  (Lion)  Homestead  Association, 
Plaintiff  in  Error. 

Gen.  No.  19,863.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  Sab- 
ATH,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  April  22,  1915. 

Statement  of  the  Case. 

Action  by  Thomas  Chvatal  and  Barbara  Chvatal 
against  Lev  (Lion)  Homestead  Association,  a  corpo- 
ration, to  recover  the  withdrawal  value  of  stock  of 
said  Association  owned  by  the  plaintiffs.  The  Asso- 
ciation claimed  that  a  voucher  for  the  amount  due  was 
issued  to  them  and  that  they  indorsed  it  over  to  the 
treasurer  as  a  personal  loan  to  him,  which  the  plain- 
tiffs denied.  After  the  voucher  was  drawn  the  treas- 
urer disappeared.  From  a  judgment  for  two  hundred 
dollars,  defendant  brings  error. 

•8e«  nilnolfl  Notes  Digest,  VoU.  XI  to  XV,  and  CmnulatlTe  Qnarterlj,  Muno 
topic  and  lectlon  number. 
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Chvatal  et  al.  y.  Lev  (Lion)  Homestead  Ass'n.,  192  111.  App.  271. 


Q.  J.  Chott,  for  plaintiff  in  error;  Fbai^k  H,  Ctjl- 
VEB,  of  counsel. 

Jones,  Kebneb  &  Posvio,  for  defendants  in  error; 
DbWitt  C.  Jones,  of  counsel. 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Building  and  loan  associations,  §  36* — when  recovery  of 
vHthdrawal  value  sustained.  An  action  against  a  building  and  loan 
association  to  recover  the  withdrawal  yalue  of  stock,  defendant 
averred  payment  by  means  of  a  voucher  issued  to  plaintiffs,  who 
had  Indorsed  it  to  defendant's  treasurer  as  a  personal  loan,  who  in 
the  meantime  had  disappeared,  the  evidence  was  held  insufficient 
to  sustain  the  defendant's  claim,  the  voucher  having  been  lost,  and 
there  being  no  testimony  as  to  the  genuineness  of  the  indorse- 
ment 

2.  Appeal  and  ebbob,  §  479* — when  objection  necessary  to  in- 
struction.  Where  the  record  shows  that  no  objections  of  any  kind 
were  made  to  any  part  of  the  instructions,  complaint  cannot  be  made 
that  the  court  erred  in  its  oral  instructions. 

*See  nilnols  Notes  IM^Mt,  Vols.  XI  to  XY,  and  dunnlatlTe  Qoartorly,  mubo 
topic  And  section  number. 
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Looney  y.  Oregon  Short  Line  R.  Co.,  192  111.  App.  273. 


E.  Looney^  Appellee,  t.  Oregon  Short  Line  Sailroad 
Company,  Appellant. 

Gen.  No.  20,378. 

Lester  G.  Seawell,  Appellee,  y.  Oregon  Short  Line  Sail- 
road  Company,  Appellant. 

Gen.  No.  20,279. 

1.  CASfiiEas,  S  189* — when  connecting  carrier  lialfle  under  Car- 
mack  amendment  on  reahipment.  In  an  action  against  a  railway 
company  to  recover  damages  for  the  shrinkage  in  weight  and 
depreciation  in  value  of  stock,  shipped  from  one  State  to  another 
over  connecting  lines,  the  shipper,  under  the  Carmack  amendment 
to  the  Interstate  Commerce  Act,  is  entitled  to  recover  from  the  con- 
necting carrier  where  such  carrier,  without  any  reference  to  the 
contract  of  the  initial  carrier,  makes  a  new  contract  of  shipment 
from  the  place  of  delivery  to  it,  to  which  the  shipper  assents. 

2.  Cabbiebs,  §  107* — when  evidence  of  re<i8onal)le  running  time 
admissible.     Where  in  an  action  against  a  carrier   for  damages 

'  caused  by  delay  in  the  transportation  of  stock,  evidence  as  to  the 
reasonable  running  time  between  the  termini  of  the  shipment  was 
claimed  to  have  been  improperly  admitted  because  the  question 
did  not  show  whether  the  witness  was  to  include  time  consumed 
in  feeding  and  watering,  it  was  held  that  the  evidence  was  prop- 
erly admitted,  the  witness  evidently  having  understood  the  ques- 
tion as  including  stops,  and  having  in  his  answers  made  allowance 
therefor. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wilkam 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  April  22, 
1915. 


John  A.  Sheean,  for  appellant. 

Charles  A.  Butleb,  for  appellees ;  Franklin  Barer, 
of  counsel. 

•See  nilnolB  Notes  Dl«e«t,  Vols.  XI  to  XV,  and  ComulfttiTe  Quarterly, 
topic  and  section  nomber. 
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Looney  v.  Oregon  Short  Line  R.  CJo.,  192  111.  App.  273. 

Mr.  Presiding  Justice  Fitch  delivered'  the  opinion 
of  the  court. 

These  two  cases  were  tried  together  in  the  Municipal 
Court,  and  have  been  consolidated  for  hearing  in  this 
court.  A  verdict  and  judgment  were  rendered  in  the 
Municipal  Court  in  each  case  against  the  appellant 
Bailroad  Company  for  damages  resulting  from  the 
negligent  transportation  of  sheep  from  Weiser,  Idaho, 
to  Chicago. 

The  two  shipments  were  carried  in  the  same  train. 
The  shipment  of  appellee  Looney  consisted  of  3,849 
*' lambs,"  and  the  Seawell  shipment  consisted  of  2,588 
sheep,  of  which  143  were  yearling  wethers,  and  the  re- 
mainder were  '* lambs.'*  In  accordance  with  the  cus- 
tom in  such  cases,  and  in  compliance  with  the  federal 
statute  requiring  live  stock  to  be  unloaded,  fed 
and  watered  at  intervals  of  from  twenty-eight  to 
thirty-six  hours  along  the  route,  the  sheep  were  un- 
loaded for  that  purpose  at  Pocatello,  Idaho,  at  Eaw- 
lins  and  Laramie,  Wyoming,  at  Grand  Island,  Ne- 
braska, and  at  Eochelle,  Illinois.  There  is  evidence 
tending  to  prove  that  on  account  of  unusual  delays 
at  one  or  more  of  these  stopping  places,  and  on  ac- 
count of  the  lack  of  sufficient  feeding  and  watering 
facilities  at  several  of  them,  there  was  an  abnormal 
shrinkage  in  weight  and  a  material  depreciation  in 
the  value  of  the  sheep  during  the  journey.  There  is 
also  evidence  tending  to  refute  this  theory.  Upon  the 
questions  of  fact  involved,  we  cannot  say  that  the  ver- 
dicts are  manifestly  contrary  to  the  weight  of  the  evi- 
dence. 

It  appears  from  the  evidence  that  both  shipments 
were  first  loaded  into  cars  for  transportation  to  Chi- 
cago at  a  station  named  Evergreen,  upon  the  line  of 
the  Pacific  &  Idaho  Northern  Railway  Company,  sev- 
enty-six miles  from  Weiser.  That  company  issued  to 
each  shipper  at  that  time  a  printed  form  of  receipt 
or  bill  of  lading  entitled:     *' Limited  Liability  Live 
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Stock  Contract,'*  containing  many  provisions,  limita- 
tions and  conditions.  Each  of  these  contracts  recites 
that  the  shipper  has  delivered  to  the  railway  company 
a  specified  number  of  cars  of  sheep,  consigned  to  the 
shipper  *'at  Chicago,  Illinois,  via  C.  &  N.  W.,  to  be 
transported  npon  the  conditions  hereinafter  set  forth 
over  the  line  of  Pacific  and  Idaho  Northern  Railway 
Company,  to  Weiser  (insert  only  a  station  on  the 
P.  &  I.  N.  Ry.)  and  there  delivered  to  the  consignee, 
owner  or  order,  or  to  such  company  or  carrier  (if  the 
stock  is  to  be  forwarded  beyond  said  station)  whose 
line  may  be  considered  a  part  of  the  route  to  destina- 
tion." It  also  appears  from  the  evidence  that  when 
the  train  arrived  at  Weiser  these  contracts  were  sur- 
rendered and  new  receipts  or  contracts,  in  practically 
the  same  form  and  containing  the  same  conditions  and 
limitations,  were  issued  to  the  shippers  by  the  appel- 
lant Company. 

It  is  conceded  by  all  the  parties  that  their  respect- 
ive rights  and  liabilities  are  fixed  by  the  federal  stat- 
ute commonly  known  as  the  Carmack  amendment  to 
the  Interstate  Commerce  Act,  but  counsel  disagree  as 
to  the  practical  effect  of  that  act  when  applied  to  the 
facts  above  stated.  The  Carmack  amendment  pro- 
vides, in  part,  as  follows:  ''That  any  common  car- 
rier, railroad,  or  transportation  company  receiving 
property  for  transportation  from  a  point  in  one  state 
to  a  point  in  another  state  shall  issue  a  receipt  or  bill 
of  lading  therefor,  and  shall  be  liable  to  the  lawful 
holder  thereof  for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it  or  by  any  common  carrier,  rail- 
road, or  transportation  company  to  which  such  prop- 
erty may  be  delivered,  or  over  whose  line  or  lines  such 
property  may  pass;  and  no  contract,  receipt,  rule  or 
regulation  shall  exempt  such  common  carrier,  rail- 
road, or  transportation  company  from  the  liability 
hereby  imposed:  Provided,  That  nothing  in  this  sec- 
tion shall  deprive  any  holder  of  such  receipt  or  bill 
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of  lading  of  any  remedy  or  right  of  action  which  he 
has  tinder  existing  law."  Following  this  clause  is  a 
provision  that  the  common  carrier  issuing  such  re- 
ceipt or  bill  of  lading  shall  be  entitled  to  recover  from 
the  carrier  upon  whose  line  such  loss  or  damage  oc- 
curs, the  amount  the  former  may  be  required  to  pay 
for  such  loss  or  damage,  as  evidenced  by  any  receipt 
or  judgment  therefor. 

Appellant  contends  that  the  liability  created  by  that 
portion  of  the  statute  above  quoted  in  favor  of  the 
holder  of  a  bill  of  lading  of  an  interstate  shipment  of 
property  is  imposed  upon  the  ** initial'*  or  ''primary'* 
carrier  only,  and  not  upon  any  succeeding  or  con- 
necting carrier;  and  in  view  of  the  admitted  fact  that 
the  sheep  here  in  question  were  first  delivered  by  ap- 
pellees to  the  Pacific  &  Idaho  Northern  Railway  Com- 
pany at  Evergreen,  Idaho,  for  transportation  to  Chi- 
cago, appellant  contends  that  it  is  not  liable  to  appel- 
lees for  the  damages  recovered  in  these  cases,  not- 
withstanding the  execution  of  the  second  contract  by 
it  when  it  received  the  sheep  at  Weiser. 

The  Carmack  amendment  has  been  construed  by  the 
Supreme  Court  of  the  United  States  in  a  number  of 
cases,  the  most  important,  perhaps,  of  which  are  the 
following:  Atlantic  Coast  Line  R.  Co.  v.  Riverside 
Mills,  219  U.  S.  186;  Galveston,  H.  &  S.  A.  Ry.  Co.  v. 
Wallace,  223  U.  S.  481;  Adams  Exp.  Co.  v.  Croninger, 

226  U.  S.  491 ;  Kansas  City  Southern  Ry.  Co.  v.  Carl, 

227  U.  S.  639.  It  has  also  been  considered  by  the 
Supreme  Court  of  this  State  in  several  cases,  the 
latest  of  which,  so  far  as  we  are  advised,  is  Gamble- 
Robinson  Commission  Co.  v.  Union  Pac.  R.  Co.,  262 
111.  400.  The  following  quotation  from  the  opinion 
filed  in  that  case  expresses,  in  a  paragraph,  the  view 
of  both  courts  regarding  the  relations  that  exist  be- 
tween the  first  carrier  and  the  succeeding  carriers  in 
cases  of  interstate  shipments  of  property,  since  the 
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passage  of  the  Cannack  amendment:  *'In  Galveston, 
Earrishurg  and  San  'Antonio  Railway  Co.  v.  Wallace^ 
223  U.  S.  481,  it  was  held  that  under  the  Carmack 
amendment  whenever  a  carrier  accepts  goods  for  ship- 
ment to  a  point  on  another  line  in  another  State  it  is 
conclusively  treated  as  having  made  a  through  con- 
tract; that  it  thereby  elects  to  treat  the  connecting  car- 
rier as  its  agent  and  must  be  treated  as  though  the 
point  of  destination  was  on  its  own  line/'  (Italics 
ours.) 

Under  this  interpretation  of  the  Carmack  amend- 
ment, it  is  undoubtedly  true  that  when  the  Pacific  & 
Idaho  Northern  Railway  Company  received  the  sheep 
of  appellee  at  Evergreen,  Idaho,  for  transportation  to 
Chicago,  Illinois,  that  company  was  the  principal  con- 
tracting carrier,  and  all  the  subsequent  carriers  were 
merely  its  agents.  It  is  also  true  that  this  relation 
of  principal  and  agent  continued  to  exist  between  the 
Pacific  &  Idaho  Northern  Eailway  Company  and  ap- 
pellant up  to  the  time  the  sheep  were  turned  over  by 
the  former  to  the  latter  at  Weiser.  And  if,  there- 
after, the  appellant  Company,  had  been  content  to 
occupy  the  position  of  a  connecting  carrier  merely, 
and  to  act  as  such  in  handling  these  shipments  beyond 
Weiser,  it  is  quite  as  clear  that  its  liability  under  the 
Carmack  amendment  in  such  case  would  have  been 
limited  to  the  liability  of  an  agent  of  the  first  carrier, 
that  is,  to  the  amount  of  any  loss  or  damage  occurring 
upon  its  own  line. 

For  some  reason  not  disclosed  by  the  evidence,  ap- 
pellant did  not  choose,  however,  to  remain  in  the  posi- 
tion of  an  agent  of  the  Pacific  &  Idaho  Northern  Rail- 
way Company,  after  it  received  appellees'  sheep  at 
Weiser,  but,  on  the  contrary,  wholly  ignoring  the  con- 
tracts of  appellees  with  the  first  carrier,  appellant 
elected  to  put  itself  in  the  position  of  a  first  or  prin- 
cipal carrier  of  these  shipments  from  Weiser  on,  by 
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making  new  contracts  with  appellees,  precisely  as 
though  the  sheep  had  not  been  first  delivered  to  an- 
other carrier,  bnt  had  been  driven  on  foot  to  Weiser 
and  there  loaded  for  the  first  time  into  appellant's  cars 
for  transportation  to  Chicago.  These  new  contracts 
make  no  mention  of  any  prior  contract.  There  is  no 
reference  in  them  to  the  fact  that  the  sheep  were  de- 
livered to  appellant  by  another  carrier.  They  state 
**that  the  said  shipper  has  delivered''  to  appellant 
certain  sheep,  consigned  to  a  specified  consignee  at 
Chicago,  to  be  transported  over  the  line  of  appellant 
to  Granger  (Wyoming)  and  there  delivered  **to  snch 
company  or  carrier  whose  line  may  be  considered  a 
part  of  the  route  to  destination."  By  its  own  act  in 
executing  these  contracts,  appellant  signified  its  in* 
tention  not  to  handle  these  shipments  merely  as  an 
agent  of  the  Pacific  &  Idaho  Northern  Railway  Com- 
pany, but  to  act  upon  its  own  responsibility  and  treat 
the  shipments  as  having  originated  at  Weiser.  Hav- 
ing thus  voluntarily  placed  itself  in  the  position  of  a 
primary  or  initial  carrier  with  the  acquiescence  of  ap- 
pellees, we  think  it  cannot  now  be  heard  to  assert  that 
it  acted  only  as  the  agent  of  the  Pacific  &  Idaho  North- 
em  Railway  Company  with  respect  to  these  ship- 
ments. 

Appellant's  counsel  relies  mainly  upon  the  cases  of 
At  on  Piano  Co.  v.  Chicago,  M.  £  St.  P.  Ry.  Co.,  152 
Wis.  156,  and  Atchison,  T.  &  8.  F.  Ry.  Co.  v.  Word, 
159  S.  W.  375,  and  Missouri,  K.  &  T.  Ry,  Co.  v.  Ward, 
169  S.  W.  1035,  decided  by  the  court  of  Civil  Appeals 
of  Texas,  as  supporting  his  contention.  We  do  not 
regard  the  cases  as  in  point.  In  none  of  them  was  the 
question  here  involved  presented  or  discussed.  In 
each  of  them  the  carrier  first  receiving  goods  for  in- 
terstate transportation,  when  sued  by  the  shipper  or 
holder  of  a  bill  of  lading  issued  by  it,  attempted  to 
absolve  itself  from  the  liability  imposed  by  the  Car- 
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mack  amendment  by  showing  that  it  had  delivered  the 
goods  in  good  order  to  a  connecting  carrier,  who  had 
issued  a  second  bill  of  lading  for  the  same ;  and  it  was 
held,  in  substance,  that  the  duties  and  liabilities  of  the 
parties,  under  the  Carmack  amendment,  were  fixed  by 
the  act  of  the  first  carrier  in  accepting  the  goods  for 
interstate  transportation,  and  that  such  duties  and  lia- 
bilities could  not  be  affected  by  the  making  of  a  sec- 
ond contract  with  a  connecting  carrier.  In  each  of 
such  cases,  the  owner  of  the  goods  was  standing 
squarely  upon  the  original  contract  of  carriage,  and 
was  insisting  that  the  connecting  carrier  could  not 
lawfully  change  that  contract  without  his  consent.  In 
the  present  cases,  the  owners  are  not  asserting  any 
liability  upon  the  original  contract — which  was  in  fact 
surrendered — ^but  are  standing  upon  the  contracts  exe- 
cuted, with  their  consent,  by  the  connecting  carrier,  so 
far  as  the  terms  and  conditions  thereof  are  not  incon- 
sistent with  the  provisions  of  the  Carmack  amend- 
ment. None  of  the  cases  cited  holds  that  there  is  any- 
thing in  the  Carmack  amendment  that  prevents  an 
owner  from  entering  into  a  new  contract  with  a  con- 
necting carrier,  by  which,  in  effect,  the  connecting  car- 
rier becomes  the  initial  carrier  in  a  new  shipment, 
beginning  with  the  delivery  of  the  goods  to  the  con- 
necting carrier.  It  is  one  thing  to  hold  that  an  initial 
carrier  cannot  avoid  its  liability  under  the  Carmack 
amendment  by  proving  the  execution  of  a  second  bill 
of  lading  by  a  connecting  carrier,  when  such  second 
bill  is  issued  without  the  consent  of  the  owner  of  the 
goods,  and  quite  a  different  thing  to  hold  that  the  sec- 
ond carrier  may  avoid  liability  as  an  initial  carrier, 
when,  with  the  owner's  consent,  it  has  voluntarily 
assumed  the  duties  and  liabilities  of  an  initial  carrier. 
It  is  to  be  noted  that  the  words  **hiitial"  and  '*  pri- 
mary" carrier  are  not  found  in  the  Carmack  amend- 
ment.   The  liability  imposed  by  that  act  is  imposed 
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upon  **any  common  carrier,  railroad  or  transporta- 
tion company  receiving  property  for  transportation 
from  a  point  in  one  State  to  a  point  in  another  State.'* 
Under  ordinary  circumstances,  this  means  the  carrier 
first  receiving  the  goods,  and  in  cases  where  such  was 
the  fact  the  words  ** initial"  or  '* primary*'  carrier 
have  been  used  by  the  courts  to  distinguish  such  a  car- 
rier from  a  succeeding  or  connecting  carrier.  The  act 
provides  that  no  contract,  receipt,  rule  or  regulation 
shall  .exempt  any  carrier  receiving' property  for  inter- 
state transportation  from  the  liability  of  a  through 
carrier ;  but  it  does  not  provide  that  a  connecting  car- 
rier receiving  property  for  interstate  transportation 
may  not,  with  the  consent  of  the  owner,  treat  the  ship- 
ment as  beginning  at  the  point  where  it  receives  the 
property  from  another  carrier,  and  thereby  assume 
the  liability  imposed  by  the  Carmack  amendment. 

We  conclude,  therefore,  that  the  court  did  not  err 
in  overruling  the  several  motions  and  numerous  ob- 
jections of  appellant  based  upon  the  view  of  the  law 
contended  for  by  appellant's  counsel. 

It  is  also  urged  that  the  court  erred  in  admitting 
evidence,  over  appellant's  objection,  as  to  the  reason- 
able running  time  between  Weiser  and  Rochelle  and 
Chicago.  The  objection  made  to  this  evidence  at  the 
time  was  merely  that  it  was  incompetent,  irrelevant 
and  immaterial,  and  that  no  proper  foundation  had 
boon  laid.  The  objection  here  made  is  that  the  ques- 
tions put  to  the  witness  did  not  show  whether  the 
witness  was  expected  to  include  in  his  answer  the  time 
ordinarily  consumed  in  feeding  and  watering  the 
stock  at  the  several  stations  provided  for  that  pur- 
pose. We  think  there  was  no  error  in  the  ruling,  for 
the  reason  that  the  Federal  statutes  require  stock  to 
be  unloaded  for  the  purpose  of  feeding  and  watering 
the  same  at  intervals  of  from  twenty-eight  to  thirty- 
six  hours,  and  it  would  naturally  be  assumed  that  all 
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ordinary,  reasonable  stops  for  that  purpose  were  in- 
eluded  in  the  reasonable*running  time  of  such  a  train 
from  Weiser  to  Chicago.  The  witness  evidently  so 
understood  the  question,  for  he  testified  that  he  in- 
cluded four  of  such  stops  in  his  answer  as  to  the  rea- 
sonable running  time  between  Weiser  and  Chicago. 

The  point  made  that  the  claims  were  not  presented 
within  the  time  limited  by  the  contracts  seems  not  to 
be  supported  by  the  evidence,  as  claims  were  in  fact 
made  within  ten  days  from  the  time  the  sheep  arrived 
at  destination. 

Several  other  minor  objections  are  urged.  We  have 
carefully  considered  the  same  and  think  they  are  with- 
out merit. 

For  the  reasons  indicated,  the  judgments  of  the 
Municipal  Court  will  be  affirmed. 

Affirmed. 


Harty  Brothers  &  Harty  Company,  Appellee,  v.  Car- 
den-Callahan Company,  Appellant. 

Gen,  No.  20,303.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Martin,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  22,  1915. 

Statement  of  the  Case. 

Action  by  Harty  Brothers  &  Harty  Company,  a  cor- 
poration, against  Carden-Callahan  Company,  a  corpo- 
ration. The  defendant  entered  into  a  contract  with 
the  city  of  Chicago  to  construct  a  fire  engine  house 
and  sublet  all  the  mill  work  to  the  plaintiff  to  be  de- 
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livered  by  June  15,  1912,  The  plaintiff  made  all 
deliveries  after  that  date,  tHe  last  delivery  on  Sep- 
tember 27,  1912.  The  contract  price  was  sixteen  hun- 
dred and  fifty  dollars.  Defendant  made  a  pajmaent  on 
the  account  and  refused  to  pay  the  balance.  Plaintiff 
brought  suit  for  the  remainder  with  interest.  Defend- 
ant's  defense  was  that  it  had  sustained  damages  to 
an  amount  exceeding  the  amount  claimed  by  the  plain- 
tiff on  account  of  its  delay  in  furnishing  material. 
Verdict  for  plaintiff  on  this  issue  for  full  amount  of 
claim  and  judgment.    Defendant  appeals. 

M.  F.  Gallagher,  for  appellant;  E.  B.  Wilkinson, 
of  counsel. 

BuLKLEY,  Gray  &  More,  for  appellee. 

Me.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  CoxTBACTs,  §  300* — When  must  he  performed  after  waiver  of 
time.  Even  though  the  time  Umit  specified  in  a  subcontract  for  the 
furnishing  of  materials  is  waived,  the  duty  is  imposed  upon  the  sub- 
contractor to  complete  his  contract  within  a  reasonable  time  there- 
after. 

2.  Contracts,  |  390* — when  time  for  performance  question  for 
jury.  What  is  a  reasonable  time  for  the  completion  of  a  contract, 
the  time  limit  specified  in  the  contract  being  waived,  Is  a  question 
for  the  jury. 

3.  Contracts,  §  300* — when  refusal  of  instruction  on  damages 
for  unreasonable  delay  erroneous.  Where  in  an  action  to  recover 
the  value  of  materials  furnished  by  a  subcontractor,  the  time 
limit  for  the  furnishing  of  which  was  waived,  the  defendant 
claimed  that  plaintiff's  delay  in  furnishing  the  material  caused  it 
damages  in  excess  of  the  balance  claimed  by  plaintiff,  and  defend- 
ant's evidence  tended  to  show  unreasonable  delay  after  the  waiver 
of  delivery  within  the  time  specified,  refusal  to  instruct  that  de- 

•8«e  Illlnoto  Notes  Digest,  VoU.  XI  to  XV,  and  CumalatlTO  Quarterly,  Mmo 
topic  and  Mctlon  number. 
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fendant  was  entitled  to  recover  damages  caused  by  plaintiff's  un- 
reasonable delay  following  the  time  limit  specified  in  the  contract 
was  erroneous. 

4.  Building  and  coNSTBUcmoN  contracts,  §  63* — when  contract 
complied  uHth  as  to  architecVa  certificate.  Where  a  contract  pro- 
vides that  payment  should  be  made  "on  the  basis  of  85%  of  the 
value  of  labor  and  material  delivered  and  In  place,  as  allowed  by 
the  architect's  certificates,"  and  the  only  certificate  shown  was 
that  of  the  city  architect,  which  did  not  show  the  "value  of  labor 
and  material  delivered,"  there  is  no  evidence  of  a  failure  to  make 
payment  as  per  contract. 


S.  A.  Weigel^  Appellee,  t.  The  W.  G.  Seebie  &  Brother 
Company^  Appellant. 

Gen.  No.  30,320.    (Not  to  be  reported  in  fnlL) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mar- 
cus A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  April 
23,  1915. 

Statement  of  the  Case. 

Action  by  E.  A.  Weigel  against  The  W.  C.  Eeebie 
&  Brother  Company,  a  corporation,  to  recover  the 
value  of  goods  burned,  on  the  theory  that  the  defend- 
ant had  broken  its  contract  to  store  goods  in  a  fire- 
proof room,  by  placing  them  in  a  room  with  wooden 
walls,  and  that  the  proximate  result  of  such  breach 
was  a  total  loss  of  the  plaintiff's  goods  by  fire.  A  ver- 
dict was  rendered  in  favor  of  plaintiff  for  four  hun- 
dred and  fifty  dollars,  and  from  a  judgment  entered 
on  that  verdict  the  defendant  appeals. 

*S«e  Illinois  Notes  Dlarest.  Vols.  XI  to  XY,  and  CamulatiTe  Qnartorlj,  saino 
topic  and  section  number. 
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William  English,  for  appellant. 

Fkancis  X.  BuscH  and  Albebt  Schaffneb,  for  ap- 
pellee. 

Mb.  Pbesiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Wabehousemkn,  §  6* — when  lial>le  for  damage  to  property 
not  stored  in  fireproof  room.  Where  a  warehouseman  who  expressly 
contracts  to  store  goods  in  a  fireproof  room  in  a  warehouse,  selected 
because  of  its  supposed  immunity  from  fire,  stores  them  instead  in 
a  room  that  is  not  of  that  character,  which  subjected  them  to  a 
risk  not  contemplated  by  the  parties,  he  is  liable  for  the  resulting 
loss  by  fire. 

2.  Wabehousemen,  §  1* — what  is  effect  of  holding  out  as.  One 
who  holds  himself  out  to  the  public  as  operating  a  warehouse,  and 
whose  representation  is  acted  upon  in  good  faith  by  one  who  con- 
tracts to  store  his  goods  in  such  building,  is  liable  in  case  of  loss  to 
the  goods,  the  same  as  if  he  were  operating  it. 

3.  CoBPOBATioNs,  §  506* — when  ultra  vires  must  he  pleaded.  The 
defense  of  ultra  vires  can  be  set  up  by  a  corporation  only  when  it 
has  been  by  it  specially  pleaded. 

4.  Warehousemen,  §  6* — w?ien  contract  as  to  storage  in  fireproof 
room,  not  waived.  Where  one  contracts  with  a  warehouseman  to 
store  goods  in  a  fireproof  room,  knowledge  upon  his  part,  that  the 
warehouseman  has  stored  the  goods  elsewhere  does  not  constitute 
a  waiver. 

*See  minols  Notes  Digest,  Vols.  XI  to  XV,  and  CumuUtlTe  Quarterly,  Mune 
topic  and  section  number. 
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John  E.  Jolce,  Appellee,  y.  Lydla  Norman,  Appellant. 
Gen.  No.  20,337.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
PaiNDiviLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  April  22, 
1916. 

Statement  of  the  Case. 

Action  by  John  K.  Joice  against  Lydia  Norman  for 
the  value  of  services  rendered  in  negotiating  the  sale 
of  real  estate  belonging  to  the  defendant.  On  a  trial 
before  the  court  without  a  jury  the  court  found  that 
the  plaintiff,  produced  a  purchaser  within  the  time 
limited,  who  was  ready,  willing  and  able  to  purchase 
on  the  terms  proposed,  but  that  the  defendant  refused 
to  sign  the  contract,  and  rendered  judgment  for  the 
plaintiff  for  sixteen  hundred  and  fifty  dollars.  De- 
fendant appeals. 

WmLiAM  Annan  Taylor  and  Hugh  E.  Poeter,  for 
appellant. 

Habby  a.  Biossat,  for  appellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1414* — when  findings  not  disturhed.  In 
an  action  by  a  real  estate  broker  for  commissions,  where  the  evi- 
dence as  to  the  nature  of  the  agreement  is  conflicting,  if  the  court 
is  unable  to  say  that  the  finding  of  the  trial  court  is  against  the 
weight  of  the  evidence,  its  findings  will  not  be  disturbed. 

2.  Bbokebs,  §  40* — when  entitled  to  commission  though  princi- 
pal refuses  to  execute  contract,    A  broker,  employed  by  the  owner 


*See  nUnols  Notes  DUest,  Vols.  XI  to  XY,  and  Cumulative  Qaarterljr,  same 
topic  and  section  number. 
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to  sell  property,  is  entitled  to  his  commissions  when  he  produces  a 
purchaser,  within  the  time  limited  by  his  authority,  who  is  ready, 
willing  and  able  to  purchase  the  property  upon  the  terms  proposed 
by  the  seller,  even  though  the  seller  refuses  to  execute  a  contract  on 
the  ground  that  her  husband  declined  to  Join  with  her. 

3.  Municipal  Coubt  of  Chicago,  §  27* — when  exception  to  judg- 
ment must  he  shown.  Where  the  bill  of  exceptions  in  a  first-class 
case  in  contract  tried  in  the  Municipal  Court  without  a  Jury  fails 
to  show  an  exception  to  the  Judgment,  the  Appellate  Court  will  not 
reyiew  the  evidence  nor  determine  questions  of  fact 


May  T.  Cox,  Appellee,  v.  Frederick  W.  Cox  et  al.,  on 
appeal  of  Elizabeth  Jacobs,  Appellant. 

Gen.  No.  20,349. 

1.  HnsBAiTD  AND  WIFE,  S  255* — Where  separate  maintenance  pro- 
ceeding to  he  hr ought.  In  separate  maintenance  proceedings  where 
the  husband  is  a  resident  of  the  State,  section  2  of  the  Separate 
Maintenance  Act  (J.  ft  A.  If  6160)  determines  the  county  in  which 
suit  must  be  brought,  but  where  he  Is  a  nonresident,  Chancery  Act, 
sec.  3  (J.  ft  A.  If  883)  controls. 

2.  Husband  and  wife,  S  265* — when"  no  personal  decree  permU- 
sihle  in  separate  maintenance  proceedings.  In  proceedings  for  sepa- 
rate maintenance  where  no  personal  service  is  had  upon  a  non- 
resident defendant,  and  he  does  not  enter  his  appearance  therein, 
no  personal  decree  can  be  entered  against  him. 

3.  Husband  and  wife,  §  255* — when  court  may  proceed  in  rem 
in  separate  maintenance  proceedings.  In  separate  maintenance 
proceedings  where  no  personal  service  is  had  upon  a  nonresident, 
nonappearing  defendant,  but  pioperty  owned  by  him,  is  found 
within  the  Jurisdiction  of  the  court,  the  court  has  power  to  proceed 
in  rem  by  requiring  such  property  to  bear  the  obligation  of  defend- 
ant to  provide  for  the  support  and  maintenance  of  his  wife. 

4.  Husband  and  wife,  §  265* — when  insurance  fund  may  he  suh- 
jected  to  payment  of  alimony.  In  separate  maintenance  proceedings 
against  a  nonresident,  nonappearing  defendant,  upon  whom  no  per- 
sonal service  has  been  had,  the  court  may  by  decree  make  proper 
allowance  for  the  support  and  maintenance  of  the  wife  and  subject 
a  fund  in  the  hands  of  an  insurance  company  over  whom  jurisd le- 
asee IlllnolB  Notes  Dlirest,  Vols.  XI  to  XV,  and  Cnmolstlve  Quarterly, 
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tion  had  been  obtained,  owned  by  the  defendant  under  the  terms 
of  a  twenty-year  tontine  policy,  to  the  payment  of  the  amount  al- 
lowed. 

5.  Husband  and  wife,  §  265* — form  of  decree  in  rem  in  separate 
maintenance  proceeding.  Where  in  a  separate  maintenance  proceed- 
ing against  a  nonresident,  nonappearing  defendant,  upon  whom 
personal  service  had  not  been  had,  the  court  after  making  a  decree 
for  support  proceeds  in  rem  against  property  owned  by  defendant 
within  its  jurisdiction,  the  decree  should  be  in  the  nature  of  the 
usual  foreclosure  decree,  finding  the  amount  due,  and  directing 
that  if  such  amount  be  not  paid  within  a  specified  time,  the  property 
will  be  sold  to  satisfy  the  decree,  and  such  a  decree  is  in  rem  and 
not  in  personam. 

6.  Husband  and  wife,  §  265* — lohen  decree  in  separate  mainte- 
nance proceeding  is  in  rem.  Even  though  a  decree  in  separate 
maintenance  proceedings  against  a  defendant  over  whom  personal 
Jurisdiction  was  not  acquired,  in  terms  orders  the  defendant  to 
pay  the  amount  found  to  be  due  to  the  complainant  within  a  speci- 
fied time,  or,  that  in  default  thereof,  the  property  of  defendant, 
over  which  the  court  had  acquired  jurisdiction,  be  sold  to  satisfy 
the  same,  the  alternative  feature  of  the  decree  preserves  its  charac- 
ter as  a  decree  in  rem. 

7.  Husband  and  wife,  §  241* — when  decree  in  separate  mainte- 
nance proceedings  erroneous  as  not  l>ased  on  evidence.  A  decree 
,in  separate  maintenance  proceedings  awarding  a  certain  sum  to 
complainant  for  her  support  and  maintenance  is  erroneous  where 
no  evidence  was  introduced  as  to  the  present  "condition  in  life"  of 
the  husband,  or  his  present  means  or  ability  to  'pay  alimony. 

8.  Husband  and  wife,  §  242* — when  decree  in  gross  erroneous  in 
separate  maintenance  proceedings.  A  decree  in  separate  mainte- 
nance proceedings  awarding  a  certain  sum  in  gross  to  complainant 
for  her  support  and  maintenance  is  erroneous. 

9.  Appeal  and  ebbob,  §  1039* — when  assignee  of  insurance  policy 
may  assign  error.  Where  in  a  separate  maintenance  proceeding, 
against  a  nonresident  defendant  over  whom  personal  jurisdiction 
had  not  been  acquired,  complainant  joined  as  parties  defendant  an 
insurance  company,  and  the  assignee  of  an  insurance  policy  upon 
the  life  of  defendant,  such  assignee  is  entitled  to  assign  error  upon 
a  decree  awarding  the  fund  to  complainant,  and  such  an  assign- 
ment necessarily  involves  a  consideration  of  the  validity  of  that 
portion  of  the  decree  upon  which  the  right  of  complainant  to  the 
fund  is  based. 

10.  Husband  and  wife,  S  265* — when  decree  in  separate  m^inte- 
nance  not  sustained  on  theory  that  complainant  was  a  creditor.    In 

*8e6  IllinoU  Notes  Dlirest,  Vols.  XI  to  XT,  and  CumnlstlTe  Qiiartorl7,  Mune 
topic  and  section  nnmbor. 
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separate  maintenance  proceedings  against  a  nonresident  defendant 
over  whom  personal  jurisdiction  was  not  acquired  a  decree  award- 
ing complainant  in  gross  a  fund  in  the  hands  of  an  insurance  com- 
pany under  the  terms  of  a  twenty-year  tontine  policy  upon  her 
husband's  life  without  evidence  as  to  his  means  or  condition  in  life, 
cannot  be  sustained  upon  the  theory  that  complainant  was  a  cred- 
itor of  her  husband  merely  because  on  a  prior  suit  for  limited 
divorce  in  another  State  a  monthly  allowance  of  temporary  alimony 
had  been  made  in  her  favor,  payment  of  which  had  ceased  upon  a 
reconciliation  being  effected,  especially  where  the  bill  was  not 
framed  upon  that  theory  and  the  decree  does  not  find  anything 
due  her  on  account  thereof. 

11.  Insurance,  §  503* — when  interest  of  heneflciary  ceases  in 
twenty-year  tontine  policy.  Under  a  twenty-year  tontine  policy,  by 
the  terms  of  which  a  certain  sum  was  payable  to  the  beneficiary 
upon  due  proof  of  the  death  of  the  insured  "during  the  continuance 
of  this  policy,"  and  providing  further  that  the  insured  if  living  at  a 
certain  date  should  be  entitled  to  receive,  in  cash,  the  value  of  the 
policy  at  that  time,  the  interest  of  the  beneficiary  ceases  upon  the 
expiration  of  such  period,  the  insured  still  surviving. 

12.  Insurance,  §  180* — what  are  rights  of  assignee  of  twenty^ 
year  life  policy.  An  assignment  without  consideration  of  a  twenty- 
year  tontine  policy  prior  to  the  date  when  It  matures  conveys 
a  contingent  future  interest  only,  subject,  in  equity,  to  the  right 
of  the  wife  of  the  insured,  who  was  also  the  beneficiary  named  in 
the  policy,  to  have  a  reasonable  provision  made  for  her  support 
and  maintenance. 

13.  Insurance,  §  180* — what  are  rights  of  assignee  as  against 
wife  of  insured  in  separate  maintenance  proceedings.  Where  prior 
to  the  expiration  of  a  twenty-year  tontine  policy  which  the  in- 
sured had  assigned  to  a  third  person  as  a  gift,  the  beneficiary  there- 
under, who  was  the  wife  of  the  insured,  commenced  separate  main- 
tenance proceedings  against  the  insured,  joining  the  insurance  com- 
pany and  the  assignee  as  parties  defendant,  such  assignment  does 
not  prevent  the  court  from  subjecting  the  fund  to  the  payment  of 
a  reasonable  allowance  for  the  support  and  maintenance  of  com- 
plainant while  living  separate  and  apart  from  her  husband  and 
without  her  fault. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jessb 
A.  Baij)win,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  22,  1915. 

*8ee  Illlnoln  Noten  DIsrest,  Vols.  XI  to  SLY.  and  CumuUtlve  Qnarterlj,  tame 
topic  and  ■ection  number. 
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Statement  by  the  Court.  On  January  13,  1913, 
Mrs.  May  T.  Cox,  appellee,  filed  her  bill  in  the  Circuit 
Court  of  Cook  county  against  her  husband,  Frederick 
W.  Cox,  for  separate  maintenance.  The  bill  charged 
him  with  extreme  and  repeated  cruelty,  adultery  and 
desertion.  Following  these  charges,  the  bill  alleges 
that  he  has  a  joint  interest  with  her  in  two  lots  in 
Milwaukee,  Wisconsin,  valued  at  $5,000,  and  is  also 
possessed  of  a  life  insurance  policy  issued  by  the  New 
York  Life  Insurance  Company  for  $5,000,  in  which  she 
is  named  as  the  beneficiary,  and  which,  by  its  terms, 
"will  mature  on  November  20,  1913."  The  bill  prays 
for  summons  against  Frederick  W.  Cox  and  the  life 
insurance  company,  an  injunction  to  restrain  the 
former  from  disposing  of  the  property  named,  and  an 
injunction  against  the  latter  to  restrain  it  from  pay- 
ing over  to  Frederick  Cox  or  his  assigns  any  of  the 
moneys  due  on  the  insurance  policy.  An  aflSdavit  of 
the  nonresidence  of  the  defendant,  Frederick  W.  Cox, 
was  filed  and  service  upon  him  was  had  only  by  pub- 
lication. 

On  September  16,  1913,  an  amendment  to  the  bill 
was  filed,  stating  that  information  had  just  come  to 
the  complainant  that  Frederick  W.  Cox  had  made  a 
pretended  assignment  of  the  life  insurance  policy  to 
his  sister,  Elizabeth  A.  Jacobs,  without  any  consider- 
ation, and  "in  order  to  further  cheat  and  defraud 
complainant  out  of  her  just  rights."  The  amendment 
makes  Elizabeth  Jacobs  a  party  to  the  bill  of  com- 
plaint, and  prays  that  she  be  enjoined  from  transfer- 
ring the  policy,  that  the  assignment  to  her  by  Freder- 
ick Cox  be  set  aside,  and  that  the  insurance  company 
be  directed  to  pay  whatever  may  be  due  on  the  policy 
to  the  complainant. 

A  default  was  entered  against  the  defendant,  Fred- 
erick W.  Cox,  and  the  bill  as  to  him  was  taken  as  con- 
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fessed.  The  life  insurance  company  answered  the  bill 
on  September  26,  1913,  admitting  that  it  had  issued  a 
policy  upon  the  life  of  Frederick  W.  Cox,  'Hhat  the 
twenty-year  tontine  dividend  period  of  said  policy  will 
be  completed  November  20,  1913,  and  that  the  total 
value  of  said  policy  may  be  withdrawn  in  cash  on  and 
after  that  date;"  also  that  the  policy  names  '*May  T. 
Cox,  wife,"  as  the  beneficiary,  *'with  reversion  to  the 
insured."  The  answer  further  states  that  on  No- 
vember 30,  1910,  the  insured  notified  the  insurance 
company  in  writing  that  he  elected  to  receive  the  value 
of  the  policy  in  cash  at  the  end  of  the  *Hwenty-year 
accumulation  period,"  to  wit,  November  20,  1913;  also 
that  on  July  11,  1911,  the  insured  had  assigned  the 
policy  to  Elizabeth  A.  Jacobs,  which  assignment  the 
company  had  received  subject  to  the  condition  that  it 
did  not  accept  any  responsibility  for  the  validity  of 
such  assignment. 

Elizabeth  A.  Jacobs  also  answered  the  bill,  setting 
up  the  same  facts  with  reference  to  the  insurance 
policy,  asserting  that  the  assignment  to  her  was  bona 
fide  and  for  a  good  consideration,  and  claiming  to  be 
the  rightful  owner  of  the  policy  and  its  proceeds.  The 
answer  denies  that  Frederick  W.  Cox  has  any  interest 
in  the  policy  or  its  proceeds,  and  avers  that  the  court 
has  no  jurisdiction  over  either  the  person  or  property 
of  Frederick  W.  Cox  in  this  proceeding.  It  also 
claims  that  by  the  terms  of  the  policy,  if  Frederick 
Cox  is  alive  on  November  20,  1913,  she  will  be  entitled 
to  receive  the  cash  value  of  the  policy,  and  that  the 
rights  of  May  T.  Cox  will  wholly  cease  on  that  date. 
(It  was  conceded,  on  the  trial,  that  Frederick  W.  Cox 
was  living  on  that  date,  in  Hong  Kong,  China.) 

Upon  the  hearing  before  the  court  the  complainant 
gave  evidence  tending  to  support  the  allegations  of  the 
bill  as  to  the  separation  of  the  complainant  and  princi- 
pal defendant,  and  the  causes  for  such  separation,  and 
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also  testified  to  the  situation  and  value  of  the  Milwau- 
kee real  estate.  As  to  these  matters,  there  was  no 
contest.  The  only  defense  that  was  made  by  any  one 
was  made  by  Mrs.  Jacobs  as  to  the  ownership  of  the 
life  insurance  policy  and  its  proceeds.  As  to  this  ques- 
tion, the  evidence  tends  to  prove  that  twenty  annual 
premiums  of  $13  each  were  paid  on  the  policy;  that 
the  complainant  paid  the  first  ten  premiums  **out  of 
her  allowance;"  that  the  succeeding  nine  premiums 
were  paid  by  the  defendant,  Frederick  W.  Cox;  that 
the  last  of  the  twenty  was  paid  by  Mrs.  Jacobs,  in  No- 
vember, 1912,  out  of  money  sent  to  her  for  that  purpose 
by  the  defendant, Frederick  W.  Cox;  that  on  November 
20,  1913,  there  was  due  on  the  policy  the  sum  of 
$2,241.45;  that  in  November,  1910,  Frederick  W.  Cox 
notified  the  insurance  company  in  writing  that  he 
elected  to  take  the  value  of  the  policy  in  cash  at  the 
end  of  the  twenty-year  period;  and  that  in  July,  1911, 
he  assigned  all  his  interest  in  the  policy  to  Mrs. 
Jacobs. 

Upon  this  evidence,  the  court  found  that  the  com- 
plainant was  entitled  to  a  decree  for  separate  main- 
tenance; that  the  defendant  Frederick  W.  Cox  had 
title  to  an  undivided  half  interest  in  the  two  Milwau- 
kee lots ;  and  that  the  assignment  of  the  life  insurance 
policy  to  Mrs.  Jacobs  was  a  mere  gift,  without  consid- 
eration, and  as  against  the  complainant  was  void. 
Thereupon  a  decree  was  entered  adjudging  **that  the 
complainant  have  the  right  to  separate  maintenance 
as  provided  by  the  statutes  of  the  State  of  Illinois ;'' 
that  a  special  master  in  chancery  therein  natiaed  and 
appointed  ** execute  a  deed  to  the  complainant''  of  all 
the  interest  of  Frederick  W.  Cox  in  the  above  mentioned 
real  estate ;  and  that  the  New  York  Life  Insurance  Com- 
pany **be  decreed  to  pay  for  the  separate  maintenance 
of  said  complainant,  to  her  or  her  order,  the  sum  of 
$2,000,  out  of  the  money  now  due  on  said  policy.'' 
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There  is  no  other  provision  of  any  kind  in  the  decree 
relating  to  alimony.  From  this  decree,  Elizabeth  A. 
Jacobs  appeals. 

Thomas  J.  Peden,  and  Eoy  C.  Merrick,  for  appel- 
lant. 

William  E.  Mason  and  Lucius  W.  Bestel,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Appellant  contends  that  the  court  had  no  jurisdic- 
tion, in  the  absence  of  personal  service  of  process  upon 
the  defendant,  Frederick  W.  Cox,  or  any  appearance 
by  him,  to  render  any  decree  having  the  practical 
force  and  effect  of  a  personal  decree  against  him  for 
the  payment  of  alimony,  nor  to  render  any  decree  af- 
fecting lands  in  another  State;  that  in  a  separate 
maintenance  proceeding  an  award  of  property  or 
money  in  gross  for  the  support  and  maintenance  of  a 
complainant  is  erroneous ;  that  in  any  event,  the  award 
here  made  for  that  purpose  is  excessive;  and  that 
Frederick  W.  Cox  had  full  power  to  assign  as  a  gift 
to  his  sister  all  his  interest  in  the  life  insurance  policy 
and  the  proceeds  thereof,  without  the  consent  of  his 
wife,  **the  contingent  beneficiary,'^  because  her  inter- 
est therein  ceased  at  the  expiration  of  the  **  accumu- 
lation period." 

The  first  section  of  the  Separate  Maintenance  Act, 
as  amended  in  1891  (Kurd's  Stat.  1912,  ch.  68,  sec.  22, 
J.  &  A.  ^  6159)  gives  to  a  wife  who,  without  her  fault, 
is  living  separate  and  apart  from  her  husband,  a 
*' remedy  in  equity,  •  •  •  for  a  reasonable  sup- 
port and  maintenance,  while  they  so  live  or  have  so 
lived  separate  and  apart."  The  second  section  pro- 
vides that  suits  for  separate  maintenance  shall  be  in- 
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stituted  in  the  county  where  the  husband  resides,  ex- 
cept that  in  case  the  husband  abandons  the  wife  with- 
out fault  on  her  part,  and  removes  to  another  county 
in  this  State,  then  suit  may  be  brought  **  either  in  the 
county  where  they  resided  at  the  time  of  such  aban- 
donment as  aforesaid,  or  in  the  county  where  the  hus- 
band resides  at  the  time  of  the  commencement  of  such 
suit." 

In  MacKenzie  v.  MacKenzie,  238  HI.  616,  it  was  held 
that  these  sections  of  the  statute  determine  in  what 
county  or  counties  a  separate  maintenance  suit  may 
be  brought  when  the  husband  is  a  resident  of  Illinois, 
but  that  when  he  is  a  nonresident,  section  3  of  the 
Chancery  Act  ( J.  &  A.  ^  883)  controls.  That  section 
provides  that  if  the  defendant  is  a  nonresident,  suit 
may  be  brought  in  any  county  of  the  State.  Under 
this  construction  of  the  separate  maintenance  Act,  the 
jurisdiction,  practice  and  procedure  of  a  court  of 
equity  in  such  cases  are  practically  the  same  as  in 
suits  for  divorce.  (See  section  6,  ch.  40,  E.  S.,  J.  &  A. 
If  4221.) 

In  Proctor  v.  Proctor,  215  HI.  275,  it  was  held  that 
where  there  is  no  personal  service  upon  a  defendant 
in  a  divorce  case,  and  no  appearance  by  him,  the 
court  is  without  jurisdiction  to  enter  a  personal  money 
decree  against  him  for  the  payment  of  alimony,  solic- 
itor's fees  or  court  costs.  The  principle  upon  which 
that  case  was  decided  is  stated  as  follows  in  the  opin- 
ion of  the  court:  ''In  so  far  as  the  proceeding  at  bar 
related  to  the  marital  relation  and  its  dissolution  the 
proceeding  is  regarded  as  one  in  rem,  and  the  court 
was  warranted  in  entering  its  decree  dissolving  the 
same.  But  the  court  could  go  no  farther.  It  could 
not  enter  any  binding  decree  in  personam  against 
plaintiff  in  error." 

In  the  later  case  of  Williams  v.  Williams,  221  111. 
541,  which  was  a  bill  in  equity  filed  by  a  resident 
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against  his  nonresident  partner  to  compel  the  adjust- 
ment of  a  partnership  account,  and  to  require  the  de- 
fendant to  convey  to  the  complainant  his  share  of  cer- 
tain real  estate  located  in  this  State,  the  title  to  which 
was  in  the  defendant,  it  was  contended  that  the  court 
was  without  jurisdiction  to  grant  the  relief  prayed  for 
in  the  absence  of  personal  service  upon  the  nonresi- 
dent defendant  or  an  appearance  by  him.  To  this 
contention  the  court  replied:  **The  property  of  the 
co-partners  was  located  in  this  State,  and  the  court 
had  ample  authority  to  deal  with  that  property.  The 
effect  of  the  decree  was  to  require  the  conveyance  of 
one-half  of  the  lots  belonging  to  the  partnership  to 
the  complainant,  and  to  direct  that  the  amount  found 
due  the  complainant  should  be  made  out  of  the  undi- 
vided one-half  of  said  lots,  the  title  of  which  remained 
in  the  defendant.  While  the  court  was  powerless  to 
enter  a  personal  decree  against  the  defendant,  it  had 
power  to  deal  with  the  partnership  property  situated 
in  this  State.  The  decree  was  not  void,  therefore,  for 
want  of  jurisdiction.'*    (Italics  ours.) 

From  these  decisions  it  follows  that  in  proceedings 
for  separate  maintenance,  as  in  other  proceedings  in 
equity,  if  no  personal  service  is  had  upon  a  non- 
resident defendant,  and  he  does  not  enter  his  appear- 
ance therein,  no  personal  decree  can  be  entered  against 
him;  but  in  such  case,  if  any  property  belonging  to 
such  defendant  is  found  within  the  jurisdiction  of  the 
court,  the  court  has  full  power  to  proceed  in  rem  by 
requiring  such  property  to  bear  the  obligation  of  the 
defendant  to  provide  for  the  support  and  maintenance 
of  his  wife;  and  such  decree  will  be  as  binding  upon 
the  defendant  and  all  parties  claiming  through  or 
under  him,  so  far  as  his  or  their  right  to  such  prop- 
erty is  concerned,  as  if  he  had  been  personally  served 
with  process.  Therefore,  while  the  Circuit  Court  had 
no  jurisdiction  in  this  case  to  enter  a  personal  decree 
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against  the  defendant,  Frederick  W.  Cox,  for  the  pay- 
ment of  alimony,  it  had  full  jurisdiction  to  enter  a 
proper  decree  finding  the  amount  that  would  be  a  rea- 
sonable provision  for  the  support  and  maintenance 
of  the  complainant  while  living  separate  and  apart 
from  her  husband,  and  to  subject  the  fund  in  the 
hands  of  the  insurance  company,  by  a  proper  order, 
in  case  it  found  such  fund  to  belong  to  the  husband,  to 
the  payment  of  such  alimony.  The  usual  decree  in 
a  foreclosure  suit,  finding  the  amount  due  and  direct- 
ing that  if  such  amount  be  not  paid  within  a  specified 
time  the  property  mortgaged  shall  be  sold  to  satisfy 
the  same,  is  an  illustration  of  the  proper  kind  of  an 
order  to  be  entered  in  such  case.  Such  a  decree  is  not 
a  decree  in  personam,  but  is  a  decree  in  rem.  Kirhy 
V.  Runals,  140  111.  289;  Crawford  v.  Nimons,  180  111. 
143;  Shaffner  v.  Appleman,  170  111.  281,  Even  if  the 
decree  in  terms  orders  the  principal  defendant  to  pay 
the  amount  found  to  be  due  to  the  complainant  within 
a  specified  time,  or  that  in  default  thereof,  the  prop- 
erty of  such  defendant  be  sold  to  satisfy  the  same, 
the  alternative  feature  of  such  a  decree  preserves  its 
character  as  a  decree  in  rem,  and  does  not  make  it  a 
personal  money  decree  against  the  defendant.  Kirhy 
V.  Runals,  supra;  Roberts  v.  Flatt,  142  111.  485 ;  Bum- 
gartner  v.  Hall,  163  111.  136;  Pierce  v.  Coryn,  139  111. 
App.  445. 

The  decree  in  this  case,  however,  is  of  an  entirely 
different  character,  both  in  form  and  substance. 
There  is  no  finding  that  the  principal  defendant  owes 
the  complainant  anything,  or  that  he  ought  to  pay  her 
any  sum  of  money  for  alimony  or  for  any  other  pur- 
pose. The  decree  arbitrarily  orders  the  insurance 
company  to  pay  $2,000  of  the  fund  in  its  hands  to  ap- 
pellee, or  her  order,  **for  the  support  and  maintenance 
of  said  complainant."  If,  by  this  part  of  the  decree, 
the  court  intended  to  find  and  adjudge  that  appel- 
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lee  is  entitled  to  receive  from  her  husband  $2,000  at 
this  time  for  her  support  and  maintenance,  such  por- 
tion of  the  decree  is  erroneous  for  two  reasons :  First, 
there  is  no  evidence  to  support  the  finding;  and  sec- 
ond, it  is  improper  in  any  case  to  award  a  sum  in 
gross  to  a  complainant  in  a  separate  maintenance  pro- 
ceeding. The  separate  maintenance  statute  provides 
that  **in  determining  the  amount  to  be  allowed,  the 
court  shall  have  reference  to  the  condition  of  the  par- 
ties in  life  at  the  place  of  residence  of  the  husband, 
and  the  circumstances  of  the  respective  cases.''  No 
evidence  was  introduced  as  to  the  present  **  condition 
of  life"  of  the  husband,  or  his  present  means,  or  his 
present  ability  to  pay  alimony,  except  that  he  is  (or 
was  several  years  ago)  a  man  accustomed  to  receive 
a  large  salary,  that  he  owns  a  half  interest  in  two 
lots  in  Milwaukee,  and  that  the  life  insurance  company 
owes,  either  to  him  or  his  sister,  the  sum  of  $2,241.45. 
Whether  he  is  possessed  of  lanything  apart  from  this 
property,  or  whether  he  is  now  earning  anything,  does 
not  appear.  In  the  absence  of  such  evidence,  it  cer- 
tainly cannot  be  assumed  that  in  order  to  provide  ap- 
pellee with  a  reasonable  support  and  maintenance 
while  she  continues  to  live  separate  and  apart  from 
her  husband,  it  is  or  will  be  necessary  to  turn  over 
absolutely  to  appellee,  **or  her  order,"  practically  all 
of  this  property.  It  has  been  held  at  least  twice  in 
this  State  that  it  is  reversible  error  to  make  an  allow- 
ance of  alimony  in  gross  in  a  case  of  this  character. 
Hunter  v.  Hunter ,  121  111.  App.  380 ;  Raah  v.  Raah,  150 
HI.  App.  554.  The  reasons  for  this  rule  are  fully 
stated  in  those  decisions,  and  we  think  they  are  fully 
applicable  to  the  facts  of  this  case. 

It  is  urged  by  appellee's  counsel  that  appellant  has 
no  such  interest  in  the  question  of  separate  mainte- 
nance, or  in  the  disposition  of  the  Milwaukee  real 
estate,  as  to  entitle  her  to  question  the  findings  and 
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decree  of  the  court  as  to  those  matters.  Conceding 
this  to  be  true,  appellant  is  certainly  directly  inter- 
ested in  the  disposition  of  the  fund  in  the  hands  of 
the  life  insurance  company,  which  she  claims  as  her 
own.  For  this  reason,  she  has  the  undoubted  right  to 
assign  error  upon  the  findings  and  decree  with  refer- 
ence to  that  fund;  and  in  view  of  the  fact  (as  herein- 
after shown)  that  appellee's  only  right  to  any  part 
of  such  fund  is  the  right  to  have  the  same  subjected 
to  the  payment  of  alimony  after  such  alimony  has 
been  found  to  be  due  and  owing  to  her,  it  follows  that 
such  an  assignment  of  error  necessarily  involves  a 
consideration  of  the  validity  of  that  part  of  the  decree 
upon  which  such  right  of  appellee  to  the  fund  is  based. 
Appellee's  counsel  further  maintain  that  the  order 
for  the  payment  of  $2,000  to  appellee  can  be  sustained 
upon  the  theory  that  appellee  is  a  creditor  of  Fred- 
erick W.  Cox.  This  claim  has  its  supposed  basis  in 
the  following  facts:  Mrs.  Cox  testified  that  in  1909 
she  instituted  a  suit  for  *' limited  divorce"  against 
her  husband  in  Pittsburgh,  Pennsylvania,  and  that  she 
was  allowed  $100  a  month  alimony  in  that  case.  Ap- 
parently this  was  an  allowance  for  temporary  alimony, 
and  she  testified  that  she  received  the  allowance  for 
eleven  months.  She  also  testified,  however,  that  in 
1910,  about  the  time  the  case  came  on  for  trial,  Mr. 
Cox  became  ill  with  typhoid  pneumonia,  and  **  begged 
her  to  forgive  him,"  making  certain  promises  which, 
she  said,  he  afterwards  failed  to  keep.  She  testified 
that  she  nursed  him  through  his  illness,  and  when  he  re- 
covered, she  went  with  him  to  Baltimore  to  live,  where, 
not  long  after,  they  again  separated.  The  inference 
naturally  is  that  the  divorce  suit  was  dropped.  The 
decree  or  order  for  alimony  entered  in  the  Pittsburgh 
case  was  not  offered  in  evidence.  That  it  is,  or  was 
at  the  time  this  case  was  tried,  a  subsisting  order  or 
decree  for  the  payment  of  alimony  to  Mrs.  Cox  is  in- 
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consistent  with  her  evidence  as  to  what  occurred  sub- 
sequent to  the  entry  of  such  order  or  decree,  and  more- 
over, the  bill  in  this  case  is  not  framed  on  any  such 
theory.  The  decree  in  this  case  does  not  find  that 
anything  is  due  to  appellee  under  the  Pittsburgh  de- 
cree, nor  is  there  any  evidence  to  sustain  the  theory 
that  she  was  a  creditor  of  her  husband  at  the  time 
this  suit  was  brought. 

Appellant  finally  claims  that  the  court  erred  in  find- 
ing that  the  assignment  of  the  insurance  policy  to  her 
by  Frederick  W.  Cox  was  void  as  to  appellee.  It  is 
contended  that  he  had  full  power  to  assign  to  appel- 
lant, his  sister,  even  without  consideration,  and  as  a 
pure  gift,  all  his  interest  in  the  life  insurance  policy 
and  the  proceeds  thereof,  without  the  consent  of  his 
wife,  because  all  her  interest  therein  ceased  at  the 
expiration  of  the  ** accumulation  period.*'  This  con- 
tention seems  plausible,  but  we  think  it  is  fallacious. 
By  the  terms  of  the  policy,  the  sum  of  $5,000  is  pay- 
able to  appellee  upon  due  proof  of  the  death  of  her 
husband  *  *  during  the  continuance  of  this  policy. ' '  The 
meaning  of  this  limitation  is  apparent  from  the  fur- 
ther provision  that  if  he  is  alive  on  November  20,  1913, 
and  if  all  the  premiums  shall  have  been  paid  up  to  that 
time,  he  shall  be  entitled,  at  his  option,  to  receive  in 
cash  the  value  of  the  policy  at  that  time,  such  option 
to  be  exercised  by  giving  notice  in  writing  to  the  com- 
pany prior  to  November  20,  1913.  Appellee's  rights 
as  beneficiary,  therefore,  ceased  on  November  20,  1913, 
and  thereafter  the  proceeds  of  the  policy  belonged  to 
her  husband,  or  his  assignee.  Before  that  time  ar- 
rived, however,  this  suit  was  brought ;  and  the  service 
of  process  upon  the  insurance  company,  followed  by 
its  answer  admitting  the  possession  of  a  fund  belong- 
ing to  him,  or  his  assignee,  brought  the  fund  under 
the  jurisdiction  of  the  court.  Conceding  that  he  had 
the  right  to  assign  his  interest  in  the  policy  to  his 
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sister  in  July,  1911,  such  assignment  at  that  time  was 
an  assignment  of  a  contingent  future  interest  only. 
If,  as  the  evidence  seems  to  show,  this  assignment  was 
a  pure  gift,  and  appellant  paid  nothing  for  it,  it  cer- 
tainly could  not  be  given  the  effect  in  a  court  of  equity 
of  transferring  to  the  assignee  any  greater  right  to 
the  fund  than  the  assignor  himself  possessed;  and  as 
his  right  to  the  fund  at  the  time  it  was  due,  November 
20,  1913,  was  subject,  in  equity,  to  the  right  of  appel- 
lee to  have  a  reasonable  provision  made  for  her  sup- 
4)ort  and  maintenance,  appellant's  right  to  the  fund  is 
subject  to  the  same  burden. 

We  conclude,  therefore,  that  the  mere  fact  that  the 
interest  of  Frederick  W.  Cox  in  the  fimd  now  in  the 
hands  of  the  insurance  company  was  assigned  by  him 
to  appellant  in  July,  1911,  without  any  consideration 
therefor,  does  not  prevent  the  Circuit  Court  from  sub- 
jecting such  fund  to  the  payment  of  a  reasonable  al- 
lowance for  the  support  and  maintenance  of  appellee 
while  living  separate  and  apart  from  her  husband 
without  her  fault;  but  the  amount  of  such  allowance 
must  first  be  determined  from  proper  evidence  as  to 
the  circumstances  of  the  husband  and  wife,  and  must 
not  be  a  sum  in  gross,  but  be  payable  at  stated  periods 
during  the  continuance  of  their  separation. 

For  the  reasons  indicated,  the  decree  of  the  Circuit 
Court  will  be  reversed  and  the  cause  remanded  for 
further  proceedings  not  inconsistent  with  the  views 
herein  expressed. 

Reversed  and  remanded* 
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William  J.  Lemp  Brewing  Company,  Defendant  in 
Error,  y.  Alliance  Assurance  Company,  Ltd., 
Plaintiff  in  Error. 

Oen.  No.  20,610.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hasbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Stenographic  report  stricken  and  Judg- 
ment affirmed.    Opinion  filed  April  22,  1915. 

Statement  of  the  Case. 

Action  by  William  J.  Lemp  Brewing  Company,  a 
corporation,  against  Alliance  Assurance  Company, 
Ltd.,  a  corporation,  for  loss  by  fire  on  policy  of  insur- 
ance. In  its  affidavit  of  merits,  defendant  stated  an 
appraisement  by  disinterested  appraisers,  as  pro- 
vided for  in  the  policy;  and  an  offer  to  pay  the  amount 
appraised.  In  an  affidavit  of  reply,  plaintiff  denied 
notice  of  selection  of  appraisers  or  of  the  time  ap- 
praisement would  be  made,  and  stated  that  he  was  not 
given  an  opportunity  to  be  heard.  Verdict  for  plain- 
tiff and  judgment  on  the  verdict. 

George  D.  Wellington,  for  plaintiff  in  error. 

Thompson,  Tyrrell  &  Chambers,  for  defendant  in 
error. 

Mr.  PREsroiNQ  Justice  Fitch  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  26* — when  stenographic  re" 
port  not  filed  in  time.  Under  the  Municipal  Court  Act,  sec.  23,  par. 
6  (J.  ft  A.  IT  3335)  providing  for  the  signing  and  filing  of  a  steno- 

•See  minols  Notes  DIjTMt,  Vols.  XI  to  JLV,  and  CumulatlTe  Quarterly,  same 
toplo  and  section  number. 
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graphlo  report  upon  application  made  within  thirty  days  after  the 
entry  of  a  final  order  or  judgment,  "or  within  such  further  time 
as  may,  upon  application  therefor  within  said  thirty  days,  be  al- 
lowed by  the  court/'  where  judgment  was  entered  May  23rd  and  on 
the  same  day  an  order  was  entered  extending  the  time  for  filing 
the  stenographic  report  to  August  Slst,  a  further  order  entered  on 
stipulation  August  7th,  extending  the  time  for  filing  the  report  to 
September  8th,  is  void. 

2.  Municipal  Coubt  of  Chicago,  §  26* — when  party  not  estopped 
to  object  of  failure  to  file  report  in  time.  The  indorsement  of 
"O.  K."  upon  a  stenographic  report  by  counsel  for  defendant  in 
error  does  not  estop  the  latter  from  objecting  that  it  was  not  filed 
in  time. 

3.  Municipal  Coubt  of  Chicago,  §  26* — what  does  not  create  es- 
toppel to  move  striking  of  report.  The  fact  that  counsel  for  defend- 
ant in  error  knowingly  permitted  plaintiff  in  error  to  "go  to  consid- 
erable expense  in  having  printed  the  abstract  of  record  and  the 
brief  and  argument"  does  not  estop  defendant  in  error  from  moving 
to  strike  the  stenographic  report  as  not  having  been  filed  in  time. 


Leo  Fox  et  al.,  Appellees,  y.  Prod  nee  Cold  Storage 
Exchange  et  al.,  on  appeal  of  Ernest  Y.  Johnson. 

Gen.  No.  19,274. 

Same  y.  Produce  Cold  Storage  Exchange  et  aL,  on 
appeal  of  Daniel  F.  Crilly. 

Gen.  No.  19,275. 

Same  t.  Produce  Cold  Storage  Exchange  et  al.,  on 
appeal  of  Susan  L.  Markley  and  Frances  E.  Baker, 
Executors. 

Gen.  No.  19,276. 

1.  Corporations,  §  104* — when  prospectus  binding  agreement. 
Prospectus  of  a  new  corporation  to  be  formed  stating  the  terms 
and  conditions  upon  which  the  stock  was  to  be  issued  and  signed 
by  the  subscribers  to  the  stock,  held  a  binding  agreement. 

•See  nilnoU  Notes  Dljrest.  Vols.  XI  to  XV,  and  CvmulaiiTe  Quarterly,  same 
tople  and  section  number. 
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2.  CoBPOBATiONS,  §  213* — When  transaction  construed  as  intended 
to  give  stock  appearance  of  having  heen  fully  paid.  In  an  axstion 
to  enforce  the  Individual  liability  of  stockholders,  evidence  held 
to  show  that  the  formation  of  a  corporation,  the  subscription  of 
all  but  sixteen  shares  of  its  stock  hy  a  certain  person  with  a  bonus 
of  one  share  of  common  stock  for  every  share  of  preferred  stock 
subscribed  for,  and  the  transfer  to  the  corporation  of  all  the  prop- 
erty and  assets  of  an  insolvent  corporation  was  a  mere  colorable 
transaction  for  the  purpose  of  giving  the  stock  so  subscribed  for 
the  appearance  of  being  fully  paid,  the  object  being  to  secure  ad- 
ditional capital  for  the  latter  corporation,  after  it  had  vainly  en- 
deavored by  other  means  to  secure  it,  the  person  so  subscribing  for 
the  bulk  of  the  stock  being  a  mere  go-between,  and  the  actual 
subscribers  being  fully  cognizant  of  the  character  of  the  transac- 
tion. 

3.  Corporations,  f  213* — when  value  of  property  given  in  eas- 
change  for  stock  insufficient.  In  an  action  to  enforce  the  individual 
liability  of  stockholders  in  an  insolvent  corporation,  who  had  paid 
but  fifty  per  cent  of  the  par  value  of  the  stock  in  cash,  and  who 
claimed  that  the  value  of  the  property  and  assets  of  another  cor- 
poration turned  over  to  the  corporation  in  which  they  were  stock- 
holders more  than  equaled  the  entire  par  value  of  the  stock  issued, 
and  hence  that  the  stock  held  by  them  was  fully  paid  and  nonas- 
sessable, evidence  held  to  show  that  the  value  of  such  property  was 
less  than  a  third  of  the  alleged  value. 

4.  Corporations,  |  213* — when  good  will  of  corporation  of  no 
value  in  payment  for  stock.  The  good  will  of  a  corporation  trans- 
ferred to  another  corporation  in  part  payment  of  its  capital  stock 

'will  not  be  considered  as  of  any  value  in  a  proceeding  to  enforce  the 
individual  liability  of  stockholders  in  the  latter  corporation,  where 
at  the  time  of  such  transfer  the  former  corporation  was  in  des- 
perate  financial  straits,  its  operating  expenses  having  exceeded  its 
income,  and  its  directors  having  determined  upon  a  dissolution. 

6.  Corporations,  §  213* — when  leasehold  of  no  value  in  payment 
of  stock.  In  an  action  to  enforce  the  individual  liability  of  stock- 
holders in  an  insolvent  corporation,  in  determining  whether  certain 
property  turned  over  to  the  corporation  was  of  sufficient  value  to 
render  the  stock  fully  paid,  a  leasehold,  assigned  to  the  corporation, 
the  terms  of  which  were  so  onerous  in  character  as  to  constitute  a 
serious  obstacle  in  procuring  financial  aid,  will  be  considered  a 
liability  and  not  an  asset. 

6.  Corporations,  §  219* — when  evidence  shows  notice  that 
stock  was  not  fully  paid.  In  an  action  to  enforce  the  individual 
liability  of  stockholders  in  an  insolvent  corporation,  who  were  inti- 

•See  UllBois  Not«fi  Divest,  Vols.  XI  to  XV,  and  Cnmnlativo  Quarterly,  lamo 
topic  and  section  number. 


Chicago — Fibst  District — ^Apbil,  1915.  303 

Fox  y.  Produce  Cold  Storage  Exchange,  192  III  App.  301. 

matelj  connected  with  it  and  with  another  corporation  to  whose 
property  and  rights  it  succeeded  in  pursuance  of  a  reorganization 
scheme  eyolved  to  procure  additional  capital  for  the  latter,  the  evi- 
dence was  held  to  show  that  the  defendants  had  knowledge  that 
the  stock  was  not  fully  paid. 

7.  CoBPOKATioNs,  f  219* — whcn  purchase  of  stock  at  leas  than  par 
places  purchaser  on  notice.  The  purchase  of  stock  in  a  corporation 
at  fifty  per  cent  of  its  par  value  places  the  subscriber  on  notice 
as  to  whether  the  stock  was  actually  fully  paid  and  nonassessable. 

8.  CoBPOKATiONS,  |  232* — when  decree  in  action  to  enforce  stock- 
holders* liability  conforms  to  Mil,  Decree  in  an  action  to  enforce 
the  individual  liability  of  stockholders  in  an  insolvent  corporation 
held  to  conform  to  the  allegations  of  the  amended  bill. 

9.  CoRPOBATioNS,  f  232* — when  decree  enforcing  stockholders*  lia- 
bility  will  not  be  set  aside,  A  decree  pro  rating  the  liability  of 
stockholders  in  an  insolvent  corporation  upon  a  basis  of  the  differ- 
ence between  the  amount  actually  paid  in  on  the  stock  issued  and  the 
par  value  thereof  will  not  be  set  aside  on  the  ground  that  it  should 
have  been  based  upon  the  difference  between  the  value  of  certain 
property  turned  over  to  the  corporation,  together  with  the  cash 
received  upon  the  stock  subscriptions  and  the  par  value  of  the 
stock,  where  the  court  below  in  determining  the  value  of  such 
property  had  failed  to  deduct  a  liability,  which  would  have  ren- 
dered the  net  amount  of  stock  unpaid  the  same  on  either  basis. 

10.  CoBPOKATioNs,  |  233* — who  are  creditors  within  bill  filed  in 
behalf  of  all  creditors.  The  holder  of  corporate  bonds  made  a  cred- 
itor by  the  bonds  themselves  and  by  the  decree  of  foreclosure  en- 
tered thereon  is  within  the  protection  of  a  bill  filed  under  R.  S. 
ch.  32,  sec.  25  (J.  ft  A.  H  2442),  in  behalf  of  the  complainant  and 
all  other  creditors. 

11.  CoBPOBATiONs,  §  235* — When  suit  to  enforce  stockholders*  lia- 
bility tolls  statute  of  limitations.  A  bill  filed  on  behalf  of  the  com- 
plainants and  all  other  creditors  of  the  defendant  corporation 
against  the  corporation,  and  also  against  the  stockholders  of 
such  corporation  to  enforce  the  individual  liability  of  the  stock- 
holders, will  prevent  the  statute  of  limitations  from  running 
against  any  of  the  creditors  who  came  in  under  the  decree. 

12.  Equity,  §  440* — when  re-reference  properly  denied.  Where 
in  an  action  to  enforce  the  individual  liability  of  stockholders,  the 
master  entered  a  ru^e  upon  defendants  to  close  proof  within  thirty 
days  on  a  certain  claim,  and  they  requested  the  master  to  report  to 
the  court  recommending  the  disallowance  of  the  claim  upon  the 
evidence  already  taken  in  the  case  and  on  objections  filed  to  the 
claim,  and  the  master  recommended  the  disallowance  of  the  claim 

•See  nilnol*  Notes  Divest,  Vels.  U  to  XV,  and  ComiiUaTe  Quuierly,  Muno 
topio  and  tectlon  namber. 


304  Appellate  Courts  of  Illinois. 

Fox  T.  Produce  Cold  Storage  Exchange,  192  IlL  App.  301. 

on  the  ground  that  it  was  barred  by  the  statute  of  limitations,  and 
defendants  took  no  further  steps  for  a  re-reference  for  hearing 
on  the  merits,  being  content  to  rely  upon  the  master's  ruling  upon 
a  question  of  law  in  their  favor  until  the  court  was  about  to  enter 
a  decree  after  having  intimated  that  the  exceptions  to  the  master's 
report  would  be  sustained,  the  refusal  of  a  re-reference  for  the  in- 
troduction of  evidence  on  the  merits  was  within  the  discretion  of 
the  court 

13.  CoBPOBATioNS,  §  231* — What  evidence  (idmisMle  in  <iction  to 
enforce  stockholders'  liability.  In  an  action  to  enforce  the  indi- 
vidual liability  of  stockholders  to  the  extent  of  their  unpaid  stock 
holdings,  where  the  evidence  showed  that  the  corporation  was  in 
fact  a  reorganization  of  an  insolvent  corporation,  the  books  and 
papers  of  the  latter  are  properly  admitted  in  evidence. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse 
A.  Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Affiioied.  Opinion  filed  April  22, 
1915. 

Statement  by  the  Court.  This  is  a  bill  in  chancery 
filed  by  Leo  Fox,  Ellis  Kaufman  and  Joseph  B. 
Langworthy,  appellees,  hereinafter  referred  to  as  the 
complainants,  against  the  Produce  Cold  Storage  Ex- 
change, a  corporation,  and  all  of  its  stockholders,  un- 
der section  25,  chapter  32  of  our  Revised  Stautes,  re- 
lating to  corporations  (J.  &  A.  ^  2442),  to  procure  pay- 
ment of  certain  money  decrees  recovered  against  the 
said  corporation,  in  the  respective  sums  of  $3,165.85, 
$22,160.85  and  $633.17. 

During  the  pendency  of  the  proceedings,  Frank  Hall 
was  permitted  to  intervene  with  a  claim  amounting 
with  interest  to  $406,248.50. 

Upon  hearing,  a  decree  was  entered  assessing  the 
stockholders  in  amounts  sufficient  to  pay  the  claims  of 
the  complainants  and  Frank  Hall.  From  that  decree 
Ernest  V.  Johnson,  Daniel  F.  Crilly  and  the  executors 
of  John  A.  Markley,  deceased,  hereinafter  referred  to 
as  the  defendants,  severally  perfected  appeals  to  this 
court;   such  appeals  being  general  numbers   19,274, 

•tsee  Ulinote  Notes  Digest,  Vols.  XI  to  XV,  and  Ciiiiiul»tlT6  Qnarteriy.  Mune 
toplo  and  mcUob  number. 
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19,275  and  19,276.  An  order  was  entered  by  this  court 
consolidating  same  for  hearing  on  a  joint  record,  ab- 
stract and  brief. 

The  record  shows  the  frequent  use  of  the  names 
Produce  Cold  Storage  Exchange,  one  of  the  defend- 
ants, and  also  another  corporation  known  as  the  Chi- 
cago Cold  Storage  Exchange;  and  for  convenience 
they  will  hereinafter  be  designated  as  Produce  Ex- 
change and  Chicago  Exchange  respectively. 

The  amended  bill  of  complaint  on  which  these  pro- 
ceedings were  had  was  filed  April  14,  1897.  After 
naming  the  defendants,  it  states  that  it  is  brought  on 
behalf  of  the  complainants  jointly  and  severally,  and 
on  behalf  of  all  other  creditors  of  the  said  Produce 
Cold  Storage  Exchange.  '  The  bill  alleged  that  the 
Produce  Exchange  was  a  fully  organized  corporation 
on  February  2, 1892,  with  a  capital  stock  of  $1,000,000, 
divided  into  10,000  shares  of  the  par  value  of  $100 
each;  that  the  several  complainants  obtained  decrees 
against  the  defendant  corporation  upon  which  execu- 
tion was  issued  and  returned  no  part  satisfied;  that 
said  corporation  on  or  about  October  7,  1895,  ceased 
doing  business,  leaving  debts  to  the  extent  of  $40,000 
unpaid,  and  has  not  since  transacted  or  carried  on 
any  business  or  paid  said  debts  or  any  part  thereof; 
that  on  the  eighth  day  of  May,  1894,  the  First  National 
Bank  of  Manning,  Iowa,  recovered  judgment  in  the 
Circuit  Court  of  Cook  county  against  the  said  Produce 
Exchange  for  $6,864.16;  that  an  execution  was  issued 
thereon  and  payment  demanded;  that  said  execution 
was  permitted  to  remain  unsatisfied  from  that  time 
until  the  filing  of  the  bill.  The  bill  then  sets  forth  the 
subscription  to  the  capital  stock  of  the  said  corporation 
by  eight  men  who  were  subsequently  elected  directors, 
for  two  shares  each,  which,  under  a  resolution  passed, 
was  to  be  issued  fully  paid  up,  in  consideration  of 
services  i>erformed  on  behalf  of  the  corporation  by 
these  eight  directors.    The  bill  alleges,  however,  that 

Vol.  cxxxxxii  so 
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the  resolution  was  colorable  and  collusive  to  make 
it  appear  that  said  stock  issued  to  the  directors  men- 
tioned was  fully  paid  up,  when  in  fact  it  never  was 
or  never  had  been ;  that  the  said  directors  in  a  meet- 
ing held  February  2,  1892,  adopted  a  resolution  by 
which  they  determined  to  issue  one-half  of  the  entire 
capital  stock  of  the  said  Produce  Exchange  as  pre- 
ferred stock  on  which  dividends  were  to  be  paid  at 
the  rate  of  seven  per  cent,  per  annum,  payable  semi- 
annually, before  any  dividends  were  to  be  paid  on  the 
remainder  of  the  said  capital  stock;  which  remainder 
was  directed  to  be  issued  as  common  stock. 

The  bill  then  further  alleges  that  there  was  issued 
and  delivered  to  W.  D.  Morton,  Jr.,  certificates  for 
9,984  shares,  one-half  preferred  and  one-half  common, 
all  of  which  were  transferred  and  delivered  by  him, 
and  that  of  such  stock  100  shares  of  preferred  and 
common  stock  was  issued  to  the  said  Ernest  V.  John- 
son ;  that  100  of  each  were  issued  to  the  said  John  A. 
Markley;  and  25  shares  of  each  to  the  said  Daniel  F. 
Crilly;  all  of  whom  are  appellants  herein.  The  bill 
further  alleges  that  the  said  9,984  shares  issued  to 
the  said  Morton,  and  by  him  transferred  and  delivered 
as  aforesaid,  were  not  and  never  had  been  paid  for 
to  the  said  Produce  Exchange;  that  in  fact  it  did  not 
receive  from  said  Morton  or  anyone  else  property  or 
money  sufficient  to  pay  for  said  stock;  that  the  said 
stock  was  wholly  unpaid,  and  the  said  present  and 
past  holders  thereof  are  severally  and  jointly  liable 
thereon  to  complainants  and  other  creditors  of  the 
said  Produce  Exchange ;  that  the  directors  fraudulently 
accepted,  on  February  6,  1892,  certain  funds  and  prop- 
erty and  declared  same  to  constitute  full  payment  of 
the  stock;  that  the  property  in  question  consisted  of 
a  leasehold,  a  new  warehouse  building,  certain  foun- 
dation work,  paid  services  of  architects,  $47,120  on 
deposit  in  New  York,  certain  licenses,  patent  rights. 
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accounts  due  and  payable,  machinery — all  of  the 
former  belonging  to  the  Chicago  Exchange — and 
$161,700  in  cash.  The  bill  further  alleges  that  this 
said  property  of  the  Chicago  Exchange  did  not  exceed 
in  value  the  sum  of  $300,000;  that  the  said  directors 
friaudulently,  wrongfully  and  improperly,  and  merely 
for  the  purpose  of  making  the  stock  appear  fully 
paid,  pretended  to  value  the  said  property  and  funds 
at  $998,400,  and  accepted  same  in  full  payment  of  the 
said  stock,  although  they  well  knew  they  were  grossly 
overvaluing  said  property;  that  said  transaction  was 
fictitious,  colorable  and  collusive,  not  bona  fide,  but 
entered  into  and  made  by  and  with  said  Morton  at 
the  request  of  and  on  behalf  of  all  the  stockholders, 
so  that  it  might  be  made  to  appear  that  the  stock  of 
said  Produce  Exchange  was  fully  paid,  while  same 
was  in  fact  not  fully  paid.  The  bill  further  alleges 
that  all  past  and  present  holders  of  said  stock  took 
same  with  full  notice  and  knowledge  that  same  had 
been  wrongfully  declared  fully  paid  by  the  overvalu- 
ation of  said  property ;  that  by  reason  of  such  fraudu- 
lent overvaluation  it  was  not  fully  paid,  and  that  there 
now  remains  unpaid  on  same,  to  wit,  $700,000,  for 
which  said  holders  of  stock  are  liable  under  the  stat- 
ute in  such  case  made  and  provided ;  that  the  debts  of 
the  said  Produce  Exchange  greatly  exceeded  the  as- 
sets, that  it  was  insolvent,  and  recourse  to  the  liabil- 
ity of  the  stockholders  is  and  will  be  necessary  to  pay 
debts;  that  a  receiver  be  appointed  to  conserve  its 
property,  records  and  books ;  that  the  affairs  of  the  said 
Produce  Exchange  be  closed  and  wound  up  and  said 
corporation  be  dissolved  as  is  by  statute  provided. 
The  bill  prays  for  answer  not  under  oath  and  asks 
that  an  account  be  taken  of  the  amount  due  and  owing 
to  complainants,  a  receiver  be  appointed  to  do  all 
things  necessary  to  close  and  wind  up  the  affairs  of 
the  said  Produce  Exchange,  and  said  Produce  Ex- 
change be  dissolved,  and  that  the  business  be  closed 
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up  and  that  complainants  and  all  other  creditors 
may  have  such  other  and  further  relief  in  the  premises 
as  to  equity  shall  appertain,  etc. 

To  this  amended  bill  appellants  and  other  defend- 
ants filed  answer  on  June  18,  1897.  We  adopt  here 
the  characterization  of  the  answer  as  set  forth  by 
appellees  in  their  briefs,  namely,  that  said  answer 
**  denied  all  the  material  allegations  in  the  bill  with 
reference  to  the  alleged  overvaluation  of  said  prop- 
erty, with  reference  to  notice  and  knowledge  of  such 
overvaluation  by  defendants,  and  the  liability  of  any 
of  them;"  and  further,  that  ** defendants  purchased 
the  stock  on  representations  made  and  relied  upon  by 
them,  that  it  was  fully  paid  and  non-assessable,  and 
purchased  same  in  good  faith,  believing  same  fully 
paid  and  non-assessable,  as  the  certificates  issued  to 
them  represented  such  stock  to  be ;  and  if  said  Produce 
Exchange  incurred  any  indebtedness  to  said  complain- 
ants, said  complainants,  before  incurring  same,  had 
full  notice  and  knowledge  of  the  manner  in  which  said 
stock  had  been  paid  for  by  Morton.'' 

A  general  replication  was  filed  to  said  answer  Janu- 
ary 24,  1898. 

On  February  18,  1898,  the  cause  was  referred  to 
Wm.  Fenimore  Cooper,  master  in  chancery,  to  take 
evidence  upon  the  issues  and  report  conclusions  of 
law  and  fact.  Hearing  before  the  master  commenced 
June  26,  1899. 

On  February  13,  1903,  the  Union  Trust  Company 
was  appointed  receiver  of  all  the  assets  of  the  Produce 
Exchange.  On  December  24, 1903,  and  on  January  27, 
1904,  the  Western  Cold  Storage  Company  and  the 
First  National  Bank  of  Chicago,  respectively,  filed  in- 
tervening petitions  in  said  cause,  setting  forth  that 
they  held  a  certain  number  of  bonds  for  $1,000  each 
issued  by  the  Produce  Exchange  April  1,  1894,  which 
were  unpaid,  and  prayed  that  they  be  made  parties 


Chicago — Fibst  Distbict — ^April,  1915.  309 

F6x  V.  Produce  Cold  Storage  Exchange,  192  111.  App.  301. 

complainant  in  the  case.  On  May  27,  1904,  the  court 
entered  an  order  that  leave  be  given  the  First  National 
Bank  of  Chicago  and  the  Western  Cold  Storage  Com- 
pany to  withdraw  from  the  files  and  dismiss  said  re- 
spective petitions,  all  without  prejudice  to  all  and 
every  right  of  said  First  National  Bank  and  said 
Western  Cold  Storage  Company,  to  file,  present  and 
prosecute  the  respective  claims  alleged  in  said  respect- 
ive petitions  under  this  order,  or  otherwise  prosecute 
same. 

It  was  further  ordered  that  the  receiver  publish 
notice  for  three  weeks  that  any  persons  having  claims 
against  the  Produce  Exchange  should,  within  thirty 
days,  file  with  said  receiver  their  petitions  or  state- 
ments verified,  setting  forth  such  claim;  also  to  give 
notice  that  all  parties  in  interest  will  be  allowed  ten 
days  after  the  expiration  of  said  thirty  days  to  file 
objection  to  any  claim  so  filed,  and  unless  objected  to, 
such  claim  will  be  allowed  and  the  claimant  admitted 
as  a  co-complainant  in  said  cause;  also,  any  person 
failing  to  file  such  claim  within  thirty  days  shall  be 
barred  from  sharing  in  any  of  the  assets  of  said  Pro- 
duce Exchange  or  in  any  funds  subject  to  distribution 
in  said  cause. 

The  order  further  provided  that  any  persons  so 
filing  claims,  before  they  shall  be  entitled  to  be  ad- 
mitted as  parties  complainant,  shall  contribute  their 
proportion  of  the  costs  and  expenses  incurred  by  the 
complainants  up  to  the  filing  of  such  claims. 

On  July  26, 1904,  the  receiver  filed  a  report  showing 
that  there  had  been  filed  with  said  receiver  on  July 
23,  1904,  pursuant  to  notice  published  by  the  receiver, 
the  claim  of  Frank  Hall.  This  report  showed  the 
notice  published,  and  attached  thereto  was  petition  of 
said  Hall  setting  out  his  claim. 

This  petition  alleged  that  said  Produce  Exchange 
on  April  1,  1894,  issued  a  series  of  300  bonds  num- 


310  Appellate  Cottbts  op  Illinois. 

Fox  y.  Produce  Cold  Storage  Exchange,  192  111.  App.  301. 

bered  from  1  to  300,  secured  by  trust  deed,  with  the 
American  Trust  &  Savings  Bank  as  trustee,  upon  cer- 
tain property  belonging  to  said  Produce  Exchange; 
that  said  Frank  Hall  is  the  holder  and  owner  for  value 
of  272  of  said  bonds,  numbered  21  to  56,  58  to  84,  86 
to  167,  170  to  174,  177  to  241,  and  244  to  300,  all  in- 
clusive. It  recited  the  covenants  in  said  trust  deed 
and  the  provisions  thereof;  the  foreclosure  of  the 
trust  deed,  including  the  decree  of  foreclosure,  etc., 
and  the  amount  claimed  due  the  said  claimant  as 
holder  of  said  bonds  and  coupons ;  and  that  said  Frank 
Hall  joins  in  all  of  the  allegations  set  forth  in  the 
amended  bill  of  complaint  and  prayer  thereof,  and 
offered  to  contribute  his  portion  of  the  costs,  etc.,  in 
consideration  of  which  he  prayed  that  order  shall  be 
entered  making  him  a  party  complainant  in  this  cause. 

On  August  2, 1904,  certain  of  the  defendants,  includ- 
ing D.  F.  Crilly  and  John  A.  Markley,  two  of  the  ap- 
pellants herein,  filed  objections  to  the  claim  of  Frank 
Hall,  pleading  the  statute  of  limitations  against  the 
claim ;  also  that  said  claim  is  stale  and  that  it  would 
be  inequitable  to  allow  same  as  against  the  defend- 
ants. 

On  November  11,  1904,  the  claim  and  the  objections 
thereto  were  referred  to  Wm.  Fenimore  Cooper,  Esq., 
one  of  the  masters  in  chancery  in  the  Circuit  Court,  to 
take  evidence  thereon  and  report  same,  together  with 
his  conclusions  of  law  and  fact. 

The  taking  of  evidence  on  the  first  order  of  refer- 
ence continued  until  July  2,  1903.  It  was  then  sus- 
pended until  November  30,  1904,  at  which  time  notice 
was  given  that  counsel  would  proceed  with  the  taking 
of  evidence  on  the  bill  and  on  the  petition  of  Frank 
Hall. 

On  behalf  of  the  claim  of  Frank  Hall,  there  were 
offered  in  evidence  the  originsil  Hall  bonds,  also  the 
record  of  the  foreclosure  decree  with  reference  there* 
to,  and  other  documentary  evidence. 
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On  December  6,  1904,  a  rule  was  entered  by  the 
master  on  the  defendants  to  close  proof  on  the  Hall 
claim  within  thirty  days.  On  December  8,  1904,  Mr. 
Wolseley,  on  behalf  of  the  defendants,  moved  the  mas- 
ter to  report  to  the  court  recommending  the  disallow- 
ance of  the  claim  of  Frank  Hall  upon  the  evidence 
already  taken  in  the  case,  and  upon  objections,  filed  to 
said  claim,  which  motion  was  set  for  hearing  Decem- 
ber 9th  and  argued  before  the  master  on  January  12 
to  14,  1905.  A  report  on  the  said  Hall  claim  was  pre- 
pared by  the  master  on  March  29,  1906.  In  this  re- 
port the  master  found  certain  facts,  because  of  which 
he  concluded  that  the  claims  and  petition  of  Frank 
Hall  were  barred  by  the  statute  of  limitations  and 
should  be  adjudged  against,  and  his  petition  to  become 
a  co-complainant  be  denied  as  to  appellants  and 
all  other  objecting  defendants.  The  master,  however, 
found  the  amount  due  on  the  Hall  bonds,  and  as  to  the 
acquiescing  defendants  recommended  that  Hall  be  al- 
lowed to  become  a  co-complainant. 

To  the  report  of  March  29,  1906,  no  objections  were 
filed  before  the  master  by  the  defendants.  Objections 
were  filed  on  behalf  of  the  claimant  Frank  Hall,  which 
objections,  however,  were  overruled.  This  report  was 
filed  as  a  separate  report  by  the  master  at  the  time 
the  general  report  was  filed  on  June  9, 1911. 

An  order  of  court  was  entered  November  1,  1907, 
finding  that  John  A.  Markley  died  in  April,  1907,  and 
substituting  Susan  L.  Markley  and  Fannie  E.  Baker  as 
executors  of  John  A.  Markley,  deceased,  as  defendants 
herein.  They  filed  a  joint  and  several  answer  setting 
forth  that  they  were  strangers  to  the  matters  and 
things  alleged  in  said  amended  bill  of  complaint  and 
called  for  strict  proof  of  each  and  all  of  such  allega- 
tions. 

In  his  report  on  the  main  case,  the  master  found  for 
the   complainants   and   against  the   appellants.     He 
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found  as  a  fact  that  the  stock  subscribed  for  by  the 
appellants  was  not  fully  paid ;  that  the  property  taken 
over  in  payment  of  the  stock  of  the  Chicago  Exchange 
was  at  a  valuation  far  in  excess  of  the  actual  value 
thereof;  that  the  appellants  had  notice  thereof.  He 
also  found  the  respective  amounts  due  from  appel- 
lants on  their  stock  subscriptions,  and  the  amounts 
due  the  several  complainants,  and  the  amount  for 
which  each  stockholder  should  be  held  liable  on  his 
stock.  To  save  a  re-reference  and  for  the  information 
of  the  court,  he  set  forth  the  amount  due  on  the  Hall 
claim,  in  the  event  that  the  defendants  should  be  held 
liable  thereon,  and  indicated  the  amount  each  stock- 
holder should  be  charged  with ;  and  reported  as  a  con- 
clusion of  law  that  should  the  court  sustain  the  peti- 
tion of  Frank  Hall  and  overrule  the  defendants'  plea 
of  statute  of  limitations,  a  decree  should  be  entered 
adjudging  said  stockholders  liable  for  the  payment 
thereof  and  a  decree  entered  accordingly. 

On  September  25,  1911,  it  was  ordered  that  the  ob- 
jections filed  by  Frank  Hall  to  the  report  of  the  mas- 
ter should  stand  and  be  taken  as  exceptions  to  the 
said  report  and  the  cause  be  set  for  hearing  on  the 
master's  report,  and  all  exceptions  then  or  thereafter 
to  be  filed.  On  October  3,  1911,  it  was  ordered  that 
objections  theretofore  filed  on  behalf  of  certain  of  the 
defendants  to  the  claim  of  Frank  Hall  stand  as  excep- 
tions, and  that  the  objections  of  Ernest  V.  Johnson 
be  entered  nunc  pro  tunc  as  of  August  2,  1904;  that 
the  master's  report  be  amended  so  as  to  include  John- 
son as  one  of  the  defendants  who  filed  objections  to 
the  Hall  claim,  and  have  the  benefit  of  the  master's 
findings  of  fact  and  conclusions  of  law  in  said  report. 

The  objections  of  defendants,  including  the  appel- 
lants, to  the  master's  report  on  the  general  case  hav- 
ing been  overruled,  exceptions  were  filed.  The  ex- 
ceptions on  both  reports,  viz.,  the  Hall  claim  and  on 
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the  general  case,  were  argued  in  July,  1912,  and  after 
the  argument  the  matter  was  taken  under  advisement 
by  the  court.  On  December  2,  1912,  the  court  an- 
nounced that  a  decree  should  be  prepared,  overruling 
the  exceptions  of  the  defendants  and  sustaining  the 
exceptions  of  Frank  Hall  to  the  said  report  of  the 
master.  Further  consideration  of  said  cause  was  con- 
tinued until  December  12,  1912,  when  the  appellants 
and  other  defendants  filed  a  motion  for  a  re-reference 
on  the  Hall  claim.  On  that  day  additional  time  was 
given  to  file  a  more  detailed  motion  for  re-reference, 
which  was  done  on  December  20th,  This  motion  asked 
that  there  be  a  re-reference  generally,  with  directions 
to  the  master  to  take  such  evidence  as  may  be  offered 
by  the  defendants,  of  any  legal  or  equitable  defense 
which  any  or  either  of  them  may  have  against  said 
claim  of  Frank  Hall.  Said  motion  for  re-reference 
was  objected  and  demurred  to  by  the  complainants 
and  Frank  Hall,  and  upon  a  hearing  it  was  denied. 

On  January  18,  1913,  the  court  entered  a  final  de- 
cree, wherein  the  master's  report  was  found  to  be  in 
all  respects  correct  and  should  be  aflSrmed,  save  in  so 
far  as  the  master  finds  as  a  matter  of  law  that  the 
claim  of  Frank  Hall  was  barred  by  the  statute  of  limi- 
tations as  to  the  appellants ;  and  the  complainants  and 
the  claimant  were  granted  the  relief  prayed  for  in 
their  bill  of  complaint  and  petition. 

Various  errors  have  been  assigned  which  will  suffi- 
ciently appear  in  the  opinion. 

Henry  W.  Wolseley  and  John  T.  Richards,  for  ap- 
pellants. 

Kraus,  Alschuler  &  HoLDEN  and  Sydney  Stein, 
for  appellees. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
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In  determining  the  issues  raised  on  this  appeal,  it 
is  necessary  to  refer  first  to  the  corporation  known  as 
the  Chicago  Cold  Storage  Exchange.  It  was  incorpo- 
rated in  1890  for  the  purpose  of  doing  a  general  cold 
storage  business.  It  made  a  certain  lease  on  certain 
real  estate,  dated  May  2,  1890,  by  which  lease  it  was 
bound  not  only  to  pay  rent  but  also  to  improve  the 
property.  Afterwards,  in  accordance  with  the  terms 
of  said  lease,  it  began  to  erect  a  new  warehouse  on  the 
property.  On  September  14,  1891,  it  was  desperately 
involved,  largely  in  debt  and  in  fact  insolvent.  On 
October  26,  1891,  a  committee  of  three  was  appointed 
by  its  directors  to  advise  ways  and  means  to  save  the 
company  from  ruin.  George  M.  Moulton,  its  presi- 
dent, John  P.  Agnew  and  Adolph  Loeb  constituted  the 
committee.  Their  efforts  to  secure  additional  work- 
ing capital  necessary  to  continue  the  life  of  the  Chi- 
cago Exchange  proved  futile,  and  on  November  7, 
1891,  at  a  special  meeting  the  following  resolution  was 
adopted : 

**Eesolved,  that  unless  the  Committee  on  finance 
and  ways  and  means,  which  is  hereby  continued  in 
oflSce,  succeed,  within  ten  days  from  this  date,  in 
raising  by  the  subscription  or  sale  of  stock  the  neces- 
sary funds  to  continue  the  work  of  this  corporation, 
the  Board  of  Directors  take  the  necessary  steps  to  sell 
its  entire  assets  for  the  best  price  the  same  will  bring, 
and  on  the  best  terms  they  can  obtain,  and  use  the  pro- 
ceeds of  said  sale  in  paying  the  just  and  legal  debts 
of  the  corporation,  so  far  as  the  proceeds  may  reach, 
and  that  thereupon  the  Directors  proceed  to  wind  up 
the  affairs  of  the  corporation.*' 

On  November  18th  this  committee  recommended  the 
disposal  of  the  assets  of  the  Chicago  Exchange  in  con- 
formity with  the  foregoing  resolution.  On  this  same 
day  there  was  read  a  letter  from  one  Wm.  D.  Morton, 
Jr.,  written  November  17th,  submitting  a  proposition 
for  the  purchase  of  the  assets  of  the  Chicago  Ex- 
change.   This  letter  was  as  follows : 
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**To  the  Board  of  Directors, 

Chicago  Cold  Storage  Exchange, 
Chicago. 
''Gentlemen: 

For  and  in  consideration  of  all  and  singular  the 
estate,  property  and  equitable  interest  of  which  the 
Chicago  Cold  Storage  Exchange  is  or  may  be  at  this 
date  seized  and  possessed ;  and  to  which  the  said  cor- 
poration is  or  may  be  at  this  date  entitled,  including 
moneys  on  deposit  in  Chicago  and  New  York  City, 
book  accounts  due,  patent  rights,  leasehold,  franchises, 
licenses,  options  and  good  will — ^meaning  thereby,  the 
entire,  all  and  singular,  of  the  assets  at  this  date,  of 
the  aforesaid  corporation,  to  be  bargained,  sold  and 
properly  transferred  to  me,  or  my  assigns,  as  speed- 
ily in  each  instance  as  may  be  possible,  prior  to  the 
first  day  of  April,  1892, 1,  the  undersigned,  propose  to 
pay  to  the  said  Chicago  Cold  Storage  Exchange,  the 
gross  sum  of  $225,000.00  at  such  times  and  in  such 
amounts  as  may  be  necessary,  from  time  to  time,  to 
fully  discharge  and  release  the  said  Chicago  Cold 
Storage  Exchange,  from  its  valid  indebtedness  to  cred- 
itors at  this  date,  to  any  amount  not  exceeding  in  the 
aggregate  the  gross  sum  hereinbefore  named,  as  con- 
sideration for  the  proposed  sale  and  transfer. 

**If  this  proposition  is  accepted  by  your  board,  I 
direct  that  all  moneys  now  on  hand  or  hereafter  re- 
ceived by  the  Chicago  Cold  Storage  Exchange,  be  paid 
for  me  to  the  American  Trust  &  Savings  Bank,  at 
which  also  all  claims  against  your  company  are  to  be 
paid  out  of  the  above  purchase  money,  when  such 
claims  have  been  duly  audited  and  approved  by  the 
president,  treasurer  and  secretary  of  your  company. 

'^^  Dated  Chicago,  November  17,  1891. 

W.  D.  Morton,  Jb.'* 

This  proposition  was  immediately  accepted  by  the 
directors  present  at  that  meeting,  over  which  George 
M.  Moulton  presided  as  president  of  the  corporation. 
The  acceptance  was  set  forth  in  a  letter  dated  Novem- 
ber 20th,  addressed  to  W.  D.  Morton,  Jr.,  and  signed 
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by  the  Chicago  Cold  Storage  Exchange,  by  Geo.  M. 
Moulton,  president.  On  the  same  date  W.  I).  Morton, 
Jr.,  wrote  the  following  letter  to  the  Chicago  Ex- 
change : 

'^Chicago,  HI.,  Nov,  20,  1891. 
'VChicago  Cold  Storage  Exchange, 

City. 
**  Gentlemen: 

You  are  hereby  authorized  and  instructed  by  me  to 
continue  the  cold  storage  business  now  in  operation 
in  what  is  known  as  the  old  warehouse,  under  your 
present  management,  for  the  benefit  of  my  assigns, 
transacting  your  banking  business  with  the  First  Na- 
tional Bank  until  such  time  as  a  new  corporation  can 
be  organized  to  carry  on  the  business,  and  to  be  called 
the  Produce  Cold  Storage  Exchange. 

**When  such  corporation  shall  have  been  duly  or- 
ganized, and  the  indebtedness  of  your  corporation 
shall  have  been  paid  in  accordance  with  my  proposi- 
tion to  an  amount  not  exceeding  $225,000,  you  are 
hereby  authorized  and  directed  to  transfer  all  the  as- 
sets of  your  corporation  to  the  said  Produce  Cold 
Storage  Exchange,  which  is  to  be  organized. 
Yours  very  truly, 

W.  D.  MOBTON,  Jr.^' 

On  the  same  date  W.  D.  Morton,  Jr.,  addressed  the 
following  letter  to  the  American  Trust  &  Savings 
Bank: 

'^  Chicago,  111.,  Nov.  20,  1891. 
**  American  Trust  &  Savings  Bank, 

Chicago,  Illinois. 
*' Gentlemen: 

Having  purchased  the  entire  assets  of  the  Chicago 
Cold  Storage  Exchange,  in  consideration  of  payment 
of  indebtedness  of  said  corporation  to  an  amount  not 
exceeding  $225,000,  and  it  having  been  made  condi- 
tional to  such  purchase  that  the  American  Trust  & 
Savings  Bank  be  the  custodian  of  funds  to  be  applied 
to  said  purchase,  and  to  disburse  same  upon  the  order 
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of  the  president,  secretary  and  treasurer  of  the  Clii- 
cago  Cold  Storage  Exchange,  to  the  creditors  of  the 
corporation,  not  exceeding  in  amount  the  gross  sum 
of  $225,000,  I  respectfully  request  that  you  act  in  the 
capacity  of  trustee  for  me  and  gentlemen  associated 
with  me,  to  the  extent  named  above ;  that  you  receive 
such  funds  as  my  agents  may  pay  in  at  your  office  for 
the  purpose  indicated  herein,  that  you  disburse  the 
same  to  the  creditors  of  this  aforesaid  Chicago  Cold 
Storage  Exchange,  upon  the  order  of  its  president, 
treasurer  and  secretary,  to  the  necessary  amount 
thereof,  not  exceeding  $225,000,  or  until  the  said  of- 
ficers certify  to  me  that  the  indebtedness  of  the  said 
Chicago  Cold  Storage  Exchange  has  been  fully  paid ; 
and  that  the  residue  of  funds  then  in  your  hands  be 
paid  to  the  order  of  the  treasurer  of  the  new  corpora- 
tion which  is  to  be  formed,  and  to  be  called  the  Prod- 
uce Cold  Storage  Exchange. 

Yours  truly, 

W.  D.  Morton,  Jr." 
At  this  time  there  was  issued  what  purported  to  be 
a  prospectus  of  the  Produce  Exchange,  with  a  capital 
stock  of  $1,000,000,    It  is  significantly  headed : 

"ONLY  FOR   THE   INFORMATION   OF   THOSE 

ALREADY  FINANCIALLY  INTERESTED 

OR  THOSE  WHO  CONTEMPLATE 

INVESTING. '^ 

The  following  provisions  of  this  prospectus  are  ma- 
terial: "This  company  is  incorporated  for  the  pur- 
pose, 

"FIRST:  Of  acquiring  ownership  and  possession 
of  all  and  singular,  all  of  the  entire  net  assets,  estate, 
property  and  equitable  interests  of  the  corporation 
heretofore  existing  and  known  as  the  Chicago  Cold 
Storage  Exchange,  after  the  present  indebtedness  of 
the  said  corporation  to  a  sum  not  in  excess  of  $225,000, 
shall  have  been  adjusted  and  fully  paid.  The  assets 
referred  to,  comprise  the  following  valuable  property : 
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(Then  follows  a  detailed  description  of  all  the  prop- 
erty of  the  Chicago  Exchange,  to  which  reference  in 
detail  will  be  made  later  on.) 

** SECOND:  Of  providing  the  necessary  additional 
funds  to  immediately  complete  the  fireproof  ware- 
house hereinbefore  referred  to,  so  that  the  same  may 
be  operated  for  a  cold  storage  business  prior  to  May 
1,  1892,  requiring  an  estimated  amount,  in  addition 
to  the  funds  now  on  hand,  of  $215,000. 

**THIED:  Of  eventually  extending  the  facilities 
for  a  general  bonded  and  cold  storage  business  so  as  to 
occupy  the  entire  leasehold  premises,  or  otherwise  im- 
prove the  same,  in  accordance  with  the  terms  of  the 
lease,  as  future  requirements  of  trade  may  seem  to  jus- 
tify. In  pursuance  of  this  purpose  the  preliminary  work 
has  been  accomplished  by  issuing  $1,000,000  of  6  per 
cent,  gold  bonds  maturing  April  1, 1911,  and  payable  at 
option  of  payer,  April  1,  1901,  by  giving  ninety  days 
previous  notice.  These  bonds  will  be  acquired  from 
the  Chicago  Cold  Storage  Exchange,  having  been  un- 
sold. It  is  proposed  to  retain  the  charter  of  the  Chi- 
cago Cold  Storage  Exchange  so  that  by  proper  guar- 
anty these  bonds  may  be  rendered  available  for  use  of 
the  Produce  Cold  Storage  Exchange  in  constructing  ad- 
ditional storage  facilities  which  will  insure  increased 
revenues. 

(Then  follows  a  statement  of  the  character  of  busi- 
ness that  is  expected  to  be  pursued,  and  the  estimated 
volume  thereof.) 

**To  accomplish  the  purposes  indicated  in  the  fore- 
going prospectus  will  require  $440,000  in  cash  to  be 
raised  by  subscription,  or  which  aproximately  $225,000 
will  be  required  to  discharge  the  present  indebted- 
ness of  the  Chicago  Cold  Storage  Exchange  and  thus 
secure  its  property  as  hereinbefore  enumerated.  The 
remaining  $215,000  added  to  the  funds  which  will  be 
acquired  by  term  of  purchase,  will  be  sufficient  to 
place  the  present  partially  completed  fireproof  ware- 
house in  thorough  working  order,  and  make  such 
changes  in  the  present  old  warehouse  as  will  furnish, 
by  conservative  estimate,  900,000  cubic  feet  of  storage 
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space.  Of  this  required  amount  of  $440,000  there  has 
been  already  virtually  pledged  by  the  stockholders  and 
creditors  of  the  Chicago  Cold  Storage  Exchange, 
$265,000,  leaving  but  $175,000  to  be  secured  by  new 
subscribers.  A  part  of  the  conditions  upon  which  the 
exceedingly  advantageous  terms  of  purchase  of  the  as- 
sets of  the  Chicago  Cold  Storage  Exchange  were  ob- 
tained, is  that  all  of  the  present  preferred  stockhold- 
ers of  the  corporation  (being  those  who  bought  and 
paid  for  their  stock  in  money  to  the  company,  which 
money  was  expended  in  the  construction  of  the  par- 
tially completed  fireproof  warehouse  hereinbefore  de- 
scribed) should  have  the  option,  within  a  reasonable 
time,  of  securing  an  equal  amount  of  preferred  stock 
in  the  Produce  Cold  Storage  Exchange  at  $80  per 
share,  or  an  amount  of  preferred  stock  equal  to  one- 
half  or  more  of  their  present  holdings,  at  $90  per 
share;  also,  that  J.  Ensign  Fuller  should  receive  250 
shares  of  preferred  stock  in  the  Produce  Cold  Storage 
Exchange  as  compensation  for  time  and  money  ex- 
pended, sqfvices  rendered,  licenses,  etc.,  all  of  which 
inure  largely  in  excess  of  the  amount  of  compensation, 
to  the  benefit  of  the  Produce  Cold  Storage  Exchange. 
It  should  be  understood,  as  also  provided  in  the  con- 
ditions of  subscription  to  the  stock  of  the  Produce  Cold 
Storage  Exchange,  that  a  share  of  common  stock  will 
be  issued  to  each  person  for  every  share  of  preferred 
stock  to  which  such  person  is  entitled  at  the  formation 
of  the  company.^'    (Italics  ours.) 

Then  follows  an  estimate  of  the  revenue  and  ex- 
penses and  the  estimated  dividends  that  would  be 
earned. 

*' CONDITIONS  OF  SALE  OF  SEVEN  PER  CENT. 

CUMULATIVE  PEEFERRED  SHARES  OF 

THE  STOCK  OF  THE  PRODUCE 

COLD  STORAGE  EXCHANGE. 

**This  corporation  shall  have  a  total  capitalization 
of  $1,000,000  or  10,000  shares  of  a  par  value  of  $100 
per  share. 
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**Five  thousand  of  the  shares  representing  $500,000 
par  value,  shall  be  preferred  and  cumulative  to  the 
extent  of  seven  per  cent,  per  annum,  dividends  to  be 
paid  semi-annually,  and  to  accrue  from  and  after  May 
1st,  1892,  at  rate  named. 

**The  remaining  5,000  shares,  representing  $500,000 
par  value,  shall  be  common  stock,  and  participate  pro 
rata  in  all  the  net  earnings  after  accrued  dividends 
upon  the  preferred  stock  shall  have  been  paid. 

*  *  The  entire  stock,  both  preferred  and  common,  shall 
be  made  fully  paid  and  non-assessable,  by  the  purchase 
of  the  entire  net  assets  of  the  Chicago  Cold  Storage  Ex- 
change as  described  in  the  prospectus  hereto  annexed : 
the  payment  into  the  treasury  of  the  Produce  Cold 
Storage  Exchange,  of  the  residue  of  funds  paid  into 
the  American  Trusts  &  Savings  Bank  by  subscribers 
to  the  preferred  stock,  after  an  amount  not  exceeding 
$225,000  shall  have  been  expended  to  discharge  the 
present  indebtedness  of  the  Chicago  Cold  Storage  Ex- 
change; and  by  the  compensation  to  J.  Ensign  Fuller 
in  stock  for  services,  etc.,  as  mentioned  in  t^e  prospec- 
tus hereto  annexed. 

**The  present  preferred  stockholders  of  the  Chicago 
Cold  Storage  Exchange,  shall  have  the  option  until 
December  10,  1891,  of  subscribing  for  an  amount  of 
stock  in  the  Produce  Cold  Storage  Exchange,  equal  to 
their  present  holdings  of  preferred  stock  in  the  Chi- 
cago Cold  Storage  Exchange,  for  which  they  shall  be 
required  to  pay  $80  per  share — or  of  subscribing  for 
an  amount  of  stock  in  the  Produce  Cold  Storage  Ex- 
change, which  may  be  less  than  their  present  hold- 
ings, but  equal  to  one-half  thereof,  of  preferred  stock 
in  the  Chicago  Cold  Storage  Exchange,  for  which  they 
will  be  required  to  pay  $90  per  share. 

''Stock  subscribed  for  by  all  other  persons,  and  also 
stock  subscribed  for  by  preferred  stockholders  in  the 
Chicago  Cold  Storage  Exchange,  which  is  in  excess 
of  their  present  holdings  of  preferred  stock  in  the 
Chicago  Cold  Storage  Exchange,  shall  be  paid  for  at 
the  rate  of  $100  per  share. 

''Every  person  entitled  to  receive  shares  of  pre- 
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ferred  stock  of  the  Produce  Cold  Storage  Exchange 
under  the  foregoing  conditions,  shall  receive  in  addi- 
tion to  the  number  of  shares  of  preferred  stock  to 
which  such  person  may  be  entitled,  a  like  number  of 
shares  of  the  common  stock  of  the  Produce  Cold  Stor- 
age Exchange,  without  further  payment. 

''The  shares  of  stock,  both  preferred  and  common, 
to  which  each  subscriber  is  entitled,  will  be  evidenced 
by  certificates  issued  and  transferred  to  each  sub- 
scriber when  the  full  amount  due  thereon,  as  herein- 
above provided,  shall  have  been  paid  as  follows : 

''AH  payments  for  shares  of  stock,  shall  be  made  to 
the  American  Trust  &  Savings  Bank  of  Chicago,  as 
trustee,  for  the  subscribers,  until  the  corporation  can 
be  fully  organized  and  settlement  effected  with  the 
Chicago  Cold  Storage  Exchange  for  transfer  of  as- 
sets of  the  latter  corporation,  to  the  Produce  Cold 
Storage  Exchange. 

"Twenty  per  cent,  of  all  subscriptions  §hall  be  paid 
at  time  of  subscription. 

"Twenty  per  cent,  on  or  before  thirty  days  after 
date  of  subscription. 

"Twenty  per  cent,  on  or  before  sixty  days  after 
date  of  subscription. 

"Twenty  per  cent,  on  or  before  ninety  days  after 
date  of  subscription. 

"Twenty  per  cent,  on  or  before  four  months  after 
date  of  subscription. 

"The  American  Trust  &  Savings  Bank  hereby 
agrees  for  a  valuable  consideration,  which  they  ac- 
knowledge to  have  received,  to  pay  to  the  order  of  the 
treasurer  of  the  Produce  Cold  Storage  Exchange, 
duly  and  at  once,  after  the  indebtedness  of  the  Chi- 
cago Cold  Storage  Exchange  has  been  paid  to  an 
amount  not  exceeding  $225,000,  or  when  the  president, 
treasurer  and  secretary  of  said  last  named  corpora- 
tion shall  have  certified  that  the  indebtedness  of  said 
last  named  corporation  is  fully  paid,  all  the  balance 
r  nd  residue  of  funds  received  from  the  subscribers  to 
the  stock  of  the  Produce  Cold  Storage  Exchange. 
American  Trust  &  Savings  Bank, 
by  G.  B.  Shaw,  Pres, 
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'*We,  the  undersigned,  each  for  himself,  do  hereby 
subscribe  our  names  as  purchasers  of  the  preferred 
shares  of  the  capital  stock  of  the  Produce  Cold  Stor- 
age Exchange,  in  accordance  with  the  foregoing  condi- 
tions, to  the  number  of  shares  and  amount  set  oppo- 
site our  respective  names,  and  we  do  hereby  agree,  in 
consideration  of  the  premises,  to  pay  the  sum  per 
share  as  required  by  the  foregoing  conditions,  and  at 
the  times  and  place  therein  set  forth.'' 

This  was  not  only  a  prospectus,  but  the  very  terms 
thereof  and  the  signatures  thereto  constituted  a  bind- 
ing agreement  based  on  conditions  set  forth  in  the  said 
prospectus. 

Among  the  signatures  affixed  thereto  appeared  those 
of  the  Pioneer  Fireproof  Construction  Company,  by 
George  M.  Moulton,  president,  and  John  A.  Markley. 

On  November  28,  1891,  a  license  was  issued  by  the 
State  of  Illinois  to  commissioners  to  open  books  of 
subscription  to  the  capital  stock  of  the  Produce  Ex- 
change. 

On  December  31st  notice  was  sent  out  by  the  com- 
missioners that  the  capital  stock  of  the  Produce  Ex- 
change had  been  fully  subscribed  and  a  meeting  was 
called  for  the  eleventh  day  of  January,  1892,  for  the 
purpose  of  electing  a  board  of  directors  and  for  the 
transaction  of  any  other  business  deemed  necessary. 
The  subscription  to  the  stock  was  as  follows : 

Names :  Shares :  Amount : 


George  M.  Moulton, 

2 

$200.00 

Jas.  E.  B.  Van  Cleave, 

2 

200. 

John  McGillen, 

2 

200. 

Joseph  Lathrop, 

2 

200. 

E.  G.  W.  Eietz, 

2 

200. 

Louis  J.  Daegling, 

2 

200. 

W.  D.  Morton,  Jr., 

9984 

998,400. 

Adolph  Loeb, 

2 

200. 

Francis  Lackner, 

2 
10,000 

200. 

1,000,000.00 
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All  these  subscribers,  with  the  exception  of  three,  had 
been  either  directors  or  stockholders  in  the  Chicago 
Exchange. 

At  this  meeting  of  January  11th,  it  was  declared 
that  the  entire  stock  had  been  subscribed  for,  and  the 
nine  men  who  had  subscribed  for  the  stock  were 
elected  directors. 

A  final  certificate  of  incorporation  was  issued  to 
the  Produce  Exchange  on  January  26,  1892. 

On  February  2nd,  a  special  meeting  of  the  directors 
of  the  Chicago  Exchange  was  held,  at  which  the  presi- 
dent of  said  corporation,  George  M.  Moulton,  read  a 
letter  addressed  to  him  as  president  of  said  Chicago 
Exchange,  under  date  of  January  30,  from  W.  D. 
Morton,  Jr.  As  a  result  of  which  at  this  meeting  the 
executive  oflScers  of  the  Chicago  Exchange  by  resolu- 
tion were  instructed  to  execute  to  the  Produce  Ex- 
change an  assignment  of  the  ground  lease  and  also  to 
transfer  to  it  all  the  property  of  the  said  Chicago  Ex- 
change. 

On  that  same  day  a  meeting  of  the  directors  of  the 
Produce  Exchange  was  held,  at  which  by-laws  were 
adopted  and  officers  elected,  Moulton  being  elected 
president.  At  this  meeting  it  was  directed  that  the 
capital  stock  be  divided  in  two  classes,  preferred  and 
common,  at  a  par  value  of  $100  per  share ;  the  prefer- 
red bearing  dividends  at  the  rate  of  seven  per  cent,  per 
annimi.  It  was  also  provided  at  the  same  meeting  that 
the  two  shares  of  stock  subscribed  for  by  all  other 
than  Morton,  one-half  of  which  should  be  issued  as 
preferred  and  one-half  as  common  stock,  be  issued  as 
fully  paid,  in  recognition  for  services  rendered  in  per- 
fecting the  organization. 

On  February  6th  a  special  meeting  of  the  board  of 
directors  of  the  Produce  Exchange  was  held.  The  va- 
cancy caused  by  the  resignation  of  John  McGillen  was 
filled  by  the  election  of  John  P.  Agnew. 
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At  this  meeting  the  president  presented  the  draft  of 
an  agreement  to  be  entered  into  between  Morton  and 
the  Produce  Exchange. 

In  this  agreement  it  was  stated  that  the  Produce 
Exchange  desired  to  possess  certain  valuable  prop- 
erty in  the  possession  of  Morton,  he  having  secured  it 
by  purchase  from  the  Chicago  Exchange ;  and  that  the 
said  Morton  had  subscribed  for  9,984  shares  of  the 
capital  stock  of  the  Produce  Exchange,  having  a  par 
value  of  $998,400;  one-half  of  which  stock  was  to  be 
issued  as  preferred  stock  entitled  to  a  seven  per  cent, 
annual  dividend  payable  semi-annually,  and  that  the 
remaining  one-half  be  issued  as  common  stock. 

It  was  intended  by  this  agreement  that  the  said 
Morton  pay  for  the  9,984  shares  of  stock  by  paying 
into  the  treasury  of  the  Produce  Exchange  $436,700  in 
four  instalments ;  one  of  forty  per  cent,  on  the  twenty- 
seventh  day  of  February,  1892,  and  three  instalments 
of  twenty  per  cent,  each  on  the  twenty-seventh  days  of 
March,  April  and  May,  1892,  respectively.  That  out 
of  the  said  $436,700  so  to  be  paid  by  the  said  Morton, 
the  Produce  Exchange  should  allow  and  cause  to  be 
paid  the  sum  of  $275,000  representing  the  debts  of  the 
Chicago  Exchange;  in  consideration  of  which  the 
property  purchased  by  Morton  from  the  Chicago  Ex- 
change would  be  transferred  to  the  new  company; 
leaving  a  net  balance  of  $161,700  in  the  treasury. 

The  agreement  then  enumerates  the  property,  de- 
tails of  which  we  shall  have  occasion  to  refer  to  later. 
That  in  consideration  of  the  aforesaid,  the  Produce 
Exchange  was  to  issue  to  the  said  Morton  and  his 
assigns,  as  fully  paid  up  and  nonassessable,  certifi- 
cates for  such  a  number  of  shares  from  time  to  time 
as  may  be  fully  paid  for  to  the  par  value  thereof,  by 
payments  of  money  and  the  transfer  of  property  in 
accordance  with  the  purposes  of  the  agreement. 
'  By  resolution,  this  contract  was  referred  to  a  com- 
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mittee  of  three,  with  instructions  to  report  upon  the 
value  of  the  property  listed  and  described  in  said  eon- 
tract  to  be  transferred  to  the  Produce  Exchange  in  full 
payment  of  the  9,984  shares  of  capital  stock.  The  pres- 
ident thereupon  appointed  Adolph  Loeb,  C.  S.  Rietz 
and  J.  P.  Agnew  as  such  committee,  and  at  the  same 
meeting  this  committee  submitted  the  following  formal 
typewritten  report: 
'  *  Gentlemen : 

**Your  Committee  appointed  to  appraise  the  value 
of  the  property  and  funds  which  Wm.  D.  Morton,  Jr., 
proposes  to  bargain,  sell,  transfer  and  assign  to  this 
Corporation  as  equivalent  in  value,  and  in  full  pay- 
ment for  Nine  Thousand  Nine  Hundred  and  Eighty- 
four  (9984)  shares  of  the  capital  stock  of  this  com- 
pany of  the  par  value  of  $998,400,  one-half  of  which 
shall  be  preferred,  with  dividend  of  7%  per  annum, 
payable  semi-annually,  and  cumulative  after  July  1, 
1892,  and  the  other  one-half  to  the  common  stock  to 
participate  in  all  net  earnings  of  this  company  after 
dividends  due  the  preferred  stock  have  been  paid — 
beg  leave  to  report  as  follows : 

*'0f  the  property  and  funds  set  forth,  described  and 
enumerated  in  first,  second  and  third  sections  of  the 
contract  which  have  been  presented  to  the  board  of 
directors  to  be  executed  between  W.  D.  Morton,  Jr. 
and  the  Produce  Cold  Storage  Exchange,  the  net 
amount  of  cash  to  be  paid  into  the  treasury  of  this 
company  by  the  first  and  second  sections  will  be  One 
Hundred  and  Sixty-one  Thousand  Seven  Hundred 
(161,700)  dollars.  $161,700.00 

**In  the  third  section  various  parcels 
of  property  are  enumerated  and  de- 
scribed by  paragraphs  numbered  from 
one  to  nine,  which  we  appraise  at  a  fair 
cash  valuation,  as  follows : 
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1 —  **  Leasehold,  present  worth,  valuing 
ground  59,210  sq.  ft.  at  $14  per  sq,  ft.,    262,940. 

2 —  *'New  warehouse  building  west  of 
west  Water  St.,  with  bills  paid  thereon 
as  provided  by  second  section  includ- 
ing building  material  on  premises,  350,000. 

3 —  **  Foundation  work  finished  east  of 
West  Water  Street,  10,000. 

*' Architects'    services    paid   for   per 
contract  and  not  yet  utilized,  18,000. 

5 —  **  Leasehold  interest  in  old  warehouse, 

6 —  **Cash  available  from  deposits  with 
the  United  States  Trust  Company  of 

New  York,  47,350. 

7 —  '*  Licenses  and  patent  rights,  10,000. 

8 —  *'Good  will  of  cold  and  general  stor- 
age business,  125,000. 

9 —  ''Book  accounts,  bills  receivable,  fur- 
niture, insurance,  stationery,  tools, 
and  machinery,  plans  and  specifica- 
tions, agreements,  franchises,  etc.,  20,000. 


Total,  1,004,990,00 

''Par  value  of  stock  to  be  issued  in 
return  for  foregoing  property,  998,400. 


"Surplus  of  value  in  property  to  be 
transfered  over  value  of  stock,  6,590.00 

"Your  committee  therefore  recommend  the  accep- 
tance and  execution  by  this  company  of  the  proposed 
contract  between  it  and  AV.  D.  Morton,  Jr.,  and  further 
that  the  president  be  authorized  to  appoint  a  com- 
mittee, consisting  of  three  reputable  and  qualified  citi- 
zens of  Chicago,  to  make  a  report,  which  shall  be 
spread  on  the  records  of  this  company,  upon  the  fair 
cash  value,  which  in  their  judgment  should  be  placed 
upon  the  several  items  of  property  and  funds,  which 
it  is  contemplated  by  this  board  of  directors  to  accept 
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in  full  payment  for  9,984  shares  of  the  capital  stock 
of  the  Produce  Cold  Storage  Exchange. 
'*  Chicago,  February  6th  1892. 

E.  G.  W.  RiETz,] 

Adolph  Loeb,      I    Committee. '* 

John  P.  AgnewJ 
In  passing,  it  should  be  noted  that  one  of  the  mem- 
bers was  appointed  on  this  committee  on  the  day  he 
was  elected  a  director  of  the  company.  The  report  of 
this  committee  was  accepted  and  the  executive  oflScers 
of  the  company  authorized  and  directed  to  execute  the 
contract  with  Morton  in  the  same  terms  in  which  it  was 
presented.  At  this  meeting  an  assignment  of  the  ground 
lease  from  the  Chicago  Exchange  to  the  Produce  Ex- 
change was  presented,  and  upon  a  resolution  the  of- 
ficers were  instructed  to  accept  same.  At  the  same 
meeting  the  president  submitted  a  bill  of  sale  running 
from  the  Chicago  Exchange  to  the  Produce  Exchange, 
for  the  transfer  of  the  goods,  chattels  and  property  of 
the  Chicago  Exchange,  which  the  executive  officers  of 
the  Produce  Exchange  were  directed  to  accept;  and 
which  property  was  also  the  subject-matter  of  the 
contract  entered  into  with  W.  D.  Morton,  Jr.  At  this 
same  meeting  there  was  a  resolution  offered  whereby 
the  president  was  authorized  to  procure  from  three 
disinterested  parties  an  appraisement  of  all  property 
transferred  from  the  Chicago  Exchange  to  the  Prod- 
uce Exchange  by  Morton,  which  appraisement  was  to 
become  part  of  the  record.  The  committee  appointed 
consisted  of  Bruce  B.  Barney,  J.  R.  Chapman  and  E. 
V.  Johnson.  The  report  of  this  committee  was  sub- 
mitted at  a  meeting  of  the  board  of  directors  on  March 
19,  1892. 

The  observation  should  be  made  at  this  time,  that 
this  committee  was  appointed  after  the  contract  with 
Morton  had  been  accepted  and  in  fact  executed  on 
February  6th  (the  same  date  upon  which  this  com- 
mittee was  appointed  to  report  in  the  future),  after 
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the  assignment  of  the  lease  had  been  authorized,  after 
the  bill  of  sale  had  been  concurred  in  and  the  entire 
transaction  with  reference  to  taking  over  the  property 
of  the  Chicago  Exchange  and  the  issuance  of  9,984 
shares  of  stock  to  Morton  had  been  approved.  Fur- 
ther, J.  E.  Chapman  was  an  oflScer  of  the  American 
Trust  &  Savings  Bank,  trustee  under  the  subscription 
agreement  and  also  one  of  the  creditors  whose  debts 
were  authorized  paid  in  the  agreement  with  Morton. 
E.  V.  Johnson,  another  member,  was  a  stockholder  in 
the  Chicago  Exchange,  an  officer  of  the  Pioneer  Fire- 
proof Construction  Company,  to  whom  the  Chicago 
Exchange  owed  considerable  money,  which  was  paid 
under  the  arrangement  with  Morton,  and  this  com- 
pany also  was  a  subscriber  of  stock  in  the  new  com- 
pany. 

It  is  contended  by  the  complainants  and  the  claim- 
ant that  these  facts,  all  of  which  were  found  by  the 
master  and  set  forth  in  his  report  and  concerning 
which  there  was  practically  no  dispute,  together  with 
the  testimony  of  Morton  and  Moulton  given  before 
the  master,  clearly  show  that  the  offer  of  purchase  by 
Morton  and  the  acceptance  thereof  by  the  Chicago 
Exchange,  the  incorporation  of  the  Produce  Exchange 
and  the  issuance  of  the  prospectus  subscription  agree- 
ment later,  were  all  planned  and  done  by  order  of 
Moulton,  his  associates,  directors  and  stockholders  in 
the  Chicago  Exchange,  to  effectuate  a  reorganization 
thereof,  in  order  to  save  a  loss  to  its  stockholders  and 
directors;  furthermore,  that  Morton  never  had  any 
real  interest  in  either  the  Chicago  or  Produce  Ex- 
change, but  was  merely  a  dummy  or  go-between  to  act 
as  intermediary  in  the  transfer  of  the  property  from 
the  Chicogo  to  the  Produce  Exchange  which  was  to  be 
formed ;  that  the  prospectus  agreement  was  issued  for 
the  purpose  of  securing  additional  capital  which  the 
defunct  Chicago  Exchange  had  made  a  vain  endeavor 
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to  obtain;  that  it  offered  as  an  inducement  to  secure 
such  additional  capital,  one  share  of  common  stock  as 
a  bonus  for  subscription  to  one  share  of  preferred 
stock ;  that  that  fact  at  once  put  all  parties  signing  the 
subscription  agreement  upon  notice  that  the  stock  was 
not  fully  paid ;  that  the  subscription  to  stock  made  to 
the  commissioners  authorized  by  the  Secretary  of 
State  to  open  books  of  subscription  and  the  subscrip- 
tions taken  and  reported  by  them  were  but  an  incident 
and  step  towards  the  carrying  out  of  the  prospectus 
subscription  agreement;  that  the  issuance  of  9,984 
shares  of  stock  to  Morton  and  the  agreement  by  which 
it  was  issued  as  fully  paid  stock  was  but  a  scheme  de- 
vised to  make  it  appear  that  the  stock  of  said  company 
was  fully  paid  and  non-assessable.  This  contention 
was  sustained  by  the  findings  of  the  master  and  his 
recommendations,  and  also  by  the  court  in  its  decree. 

We  are  firmly  of  the  opinion  that  both  the  master 
and  the  chancellor  were  warranted  in  sustaining  that 
contention.  A  mere  reading  of  the  evidence  of  Mor- 
ton at  once  establishes  the  fact  that  he  had  no  per- 
sonal interest  whatever  in  the  transaction,  that  he  was 
employed  by  Moulton  to  facilitate  the  carrying  out  of 
the  plan  of  reorganization.  The  evidence  shows  that 
every  communication  submitted  to  him,  every  act  per- 
formed, every  transfer  of  stock  after  it  reached  his 
hands,  was  by  the  direction  of  Moulton  or  his  imme- 
diate associates. 

The  evidence  further  shows  that  the  Chicago  Ex- 
change had  appointed  a  committee  to  secure  a  loan  of 
$250,000,  and  that  this  committee,  of  which  Moulton 
was  a  member,  reported  that  it  could  not  be  secured; 
furthermore,  that  a  rosolution  was  passed  arranging 
for  a  sale  of  the  assets  and  winding  up  of  the  affairs  of 
the  Chicago  Exchange;  that  thereafter  the  committee 
was  again  instructed  to  secure  a  proposition  to  relieve 
the  financial  distress  of  the  Chicago  Exchange,  and 
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this  committee  reported  that  it  had  met  with  failure 
and  recommended  steps  be  taken  to  wind  up  the  affairs 
of  the  Chicago  Exchange.  At  the  very  meeting  held 
November  18,  1891,  at  which  time  this  report  was 
made,  a  letter  dated  November  17,  1891,  written  by 
Morton  oflfering  $225,000  for  the  property  of  the  Chi- 
cago Exchange,  was  read  by  President  Moulton  and 
the  proposition  immediately  accepted.  Morton  ad- 
mitted on  the  witness  stand  that  he  signed  this  letter 
at  the  request  of  Moulton.  Clearly  a  plan  had  been 
perfected  to  carry  out  the  proposition  set  forth  in  that 
letter. 

The  letters  of  November  20th,  passing  between  the 
Chicago  Exchange  and  Morton,  and  the  American 
Trust  &  Savings  Bank  and  Morton,  showed  that  Mor- 
ton intended  conveying  the  property  to  be  purchased 
from  the  Chicago  Exchange  to  the  company  to  be  or- 
ganized and  to  be  known  as  the  Produce  Exchange; 
and  about  this  same  time  the  prospectus,  subscription 
agreement  was  prepared  for  the  purpose  of  securing 
subscriptions  to  the  new  company,  and  the  American 
Trust  &  Savings  Bank  had  already  agreed  to  act  as 
trustee,  as  provided  for  in  said  prospectus  subscrip- 
tion agreement.  The  prospectus  subscription  agree- 
ment itself  clearly  showed  that  the  formation  of  the 
Produce  Exchange  was  to  effectuate  a  reorganization 
of  the  Chicago  Exchange.  It  recited  that,  all  told, 
there  was  needed  subscriptions  to  the  extent  of 
$440,000,  of  which  $2G5,000  had  already  been  sub- 
scribed  by  stockholders  and  creditors  of  the  Chicago 
Exchange,  requiring  but  $175,000  additional. 

There  can  be  no  question  that  there  was  held  out  as 
an  inducement  for  prospective  subscribers  a  share  of 
common  stock  free  with  every  share  of  preferred 
stock  subscribed  for.  Upon  the  completion  of  the  in- 
corporation of  the  Produce  Exchange  there  had  been 
subscribed  $436,700.    This,  together  with  the  common 
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stock  given  as  a  bonus,  practically  disposed  of  the 
capital  stock  of  $1,000,000. 

When  the  commissioners  opened  books  of  subscrip- 
tion for  the  Produce  Exchange,  instead  of  the  stock 
being  subscribed  for  by  the  subscribers  to  the  pros- 
pectus subscription  agreement,  the  record  shows  that 
9,984  slmres  were  subscribed  for  by  Morton;  the  re- 
maining 16  shares  being  divided  equally  among  eight 
people  who  had  been  stockholders,  creditors  or  direct- 
ors of  the  C  hicago  Exchange,  which  under  the  reso- 
lution of  the  directors  was  voted  them,  fully  paid,  for 
services  in  assisting  in  the  reorganization.  The  agree- 
ment between  Morton  and  the  Produce  Exchange  in- 
volving the  issuance  to  him  of  9,984  shares  fully  paid 
and  nonassessable  has  already  been  set  forth.  The 
$436,700  mentioned  therein  as  consideration  was  not 
paid  in  by  Morton  nor  had  he  ever  any  interest 
therein;  it  was  the  amount  paid  in  by  the  subscribers 
to  the  prospectus  subscription  agreement.  If  the 
$436,700  had  been  the  only  consideration  for  the  9,984 
shares,  it  is  self-evident  the  stock  was  not  fully  paid. 
However,  if  the  property  of  the  Chicago  Exchange 
turned  over  to  the  Produce  Exchange  could  be  esti- 
mated at  a  value  sufiScient  that  in  addition  to  the  cash 
turned  over  as  a  result  of  the  subscriptions,  it  would 
have  equaled  the  amount  of  the  capital  stock,  then 
such  stock  might  be  considered  fully  paid.  Conse- 
quently, at  the  same  meeting  at  which  this  agreement 
for  the  issuance  of  the  9,984  shares  of  the  stock  was 
submitted,  a  committee  was  appointed  to  appraise  said 
property.  This  committee  made  a  formal  report  at 
the  same  meeting.  We  have  no  hesitancy  in  saying 
that  this  report  was  prepared  in  advance,  and  we  have 
already  remarked  that  one  of  the  committee  had  been 
elected  a  director  only  that  same  day.  All  other 
papers  necessary  to  effectuate  this  transfer  had  al- 
ready been  prepared  and  at  this  meeting  were  pre- 
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sented  and  immediately  executed.  In  addition,  there 
is  the  anomalous  situation  of  appointing  a  citizens* 
committee. to  appraise  the  property  after  the  trans- 
action  had  already  been  completed  and  fully  carried 
into  effect. 

The  evidence  further  shows  that  these  shares  of 
stock  were  transferred  by  Morton,  as  directed  by 
Moulton,  to  the  subscribers  to  the  prospectus  subscrip- 
tion agreement. 

We  are  firmly  of  the  opinion  that  the  issuance  of 
the  9,984  shares  of  stock  to  Morton  and  the  agree- 
ment pursuant  to  which  it  was  issued  as  fully  paid,  the 
appointment  of  the  appraisal  committees,  and  their 
reports,  were  but  an  attempt  to  give  to  a  fictitious 
valuation  an  appearance  of  reality;  a  subterfuge  to 
conceal  the  real  transaction  and  make  it  appear  as  if 
the  stock  were  fully  paid. 

Appellants  contend,  however,  that  no  matter  what 
the  means  employed  or  the  circumstances  attendant 
upon  the  transfer  of  the  property  from  the  Chicago 
to  the  Produce  Exchange  were,  if  the  value  of  that 
property  together  with  the  cash  turned  over  as  a  re- 
sult of  the  subscription  agreement  to  the  Produce  Ex- 
change was  of  the  value  of  more  than  $1,000,000,  then 
there  can  be  no  recovery  in  this  case  from  the  share- 
holders because  the  stock  would  thereby  be  fully  paid 
and  nonassessable.  This  contention  brings  into  ques- 
tion the  findings  of  the  master  with  reference  to  the 
value  of  the  property. 

Appellants  maintain  that  the  valuation  of  the  prop- 
erty by  the  committee  appointed  to  report  thereon  at 
the  time  the  9,984  shares  of  stock  were  issued  was  cor- 
rect, and  introduced  evidence  to  sustain  that  valua- 
tion. Complainants  introduced  testimony  to  the  con- 
trary. The  master  found  that  the  evidence  supported 
the  appellants  in  but  two  instances,  namely,  with  ref- 
erence to  the  cash  on  deposit  with  the  United  States 
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Trust  Company  in  New  York,  which  was  turned  over 
to  the  Produce  Exchange,  $47,500,  and  the  valuation 
placed  upon  the  book  accounts,  $20,000.  The  valua- 
tion as  to  the  new  warehouse  building,  foundation 
work  and  architect's  services,  estimated  by  the  com« 
mittee  at  $378,000  was  rejected  by  the  master,  who 
found  the  correct  valuation  to  be  $322,586.36.  On 
these  items  he  found  as  a  fact  that  there  had  been  an 
overvaluation  of  $55,413.64.  The  evidence  on  behalf 
of  the  appellants  was  general,  while  that  of  the  com- 
plainants was  specific.  In  fact,  the  master  arrived  at 
his  conclusion  by  finding  the  value  to  be  the  actual 
cost  of  the  buildings  and  the  services,  as  evidenced  by 
the  amounts  paid,  the  number  of  unpaid  bills  and  the 
architect's  service  charges.  We  believe  that  the  mas- 
ter was  correct  in  basing  his  finding  upon  these  figures 
and  was  warranted  in  estimating  the  value  in  this 
manner,  under  the  facts  and  circumstances  in  evi- 
dence. 

The  license  and  patent  rights  which  were  valued  by 
the  committee  at  $10,000  he  found  as  of  no  value.  As 
we  read  the  evidence,  he  was  warranted  in  arriving 
at  this  conclusion  from  the  facts  and  circumstances  in 
evidence. 

Upon  the  good  will  of  the  Chicago  Exchange  the 
committee  placed  a  value  of  $125,000,  which  formed  a 
part  of  the  estimate  which  was  the  moving  considera- 
tion in  issuing  the  paid  up  stock  to  Morton.  On  this 
item  the  master  found  as  follows: 

**  There  is  nothing  in  the  record  that  justified  a  find- 
ing of  any  value  for  it,  as  the  operating  expenses  of 
the  business  exceeded  its  income,  by  reason  of  which 
nothing  was  earned  on  the  capital  stock  of  the  com- 
pany, and  as  herein  found,  the  company  was  threat- 
ened with  financial  collapse.'' 

The  master  had  also  found  that  the  Chicago  Ex- 
change was  in  desperate  financial  straits.  In  fact, 
as  we  have  already  stated,  a  resolution  had  been 
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passed  to  wind  up  the  affairs  of  the  corporation.  We 
are  satisfied  that  the  finding  of  the  master  with  ref- 
erence to  this  item  was  correct  and  proper. 

An  important  item  included  in  the  committee's  re- 
port on  values,  was  $262,940  for  the  leasehold.  In  the 
prospectus  the  value  of  this  leasehold  was  placed  at 
over  $200,000.  The  evidence  shows  that  the  leasehold 
was  at  all  times  a  serious  obstacle  in  the  path  of  the 
Chicago  Exchange  in  securing  financial  aid.  Under 
the  terms  of  this  lease  the  lessee  was  required  to  erect 
improvements  on  all  the  lots  at  a  cost  of  not  less  than 
$1,200,000.  The  Chicago  Exchange  not  only  had  failed 
to  meet  this  provision,  but,  moreover,  had  failed  to  pay 
the  rent  due.  In  fact,  the  committee  reported  that 
by  reason  of  the  onerous  conditions  of  the  lease,  an 
additional  loan  to  finance  could  not  be  secured.  Fur- 
thermore, evidence  was  heard  upon  the  value  of  this 
lease,  and  from  all  the  evidence  in  the  case  the  master 
found  that  the  leasehold  when  valued  at  $262,940  by 
the  committee  was  not  only  overvalued  to  the  full 
amount,  but  more  than  that,  found  that  the  lease  was 
in  fact  a  liability.  Not  only  do  we  concur  in  that 
finding,  but  inasmuch  as  the  master  did  not  find  the 
extent  of  the  liability  of  this  lease,  we  find  as  a 
fact  from  the  evidence  in  the  case  that  the  liability 
upon  this  lease  was  at  least  $120,000. 

The  master  further  found  that  the  committee's  re- 
port as  to  the  valuation  of  the  property  of  the  Chicago 
Exchange,  upon  which  was  based  the  action  of  the  di- 
rectors in  issuing  the  9,984  shares  to  Morton  fully 
paid,  was  a  **cut  and  dried  affair;"  that  the  appoint- 
ment of  the  committee  and  the  report  was  pursuant  to 
a  scheme  for  the  promotion  and  organization  of  the 
said  Produce  Cold  Storage  Exchange.  We  believe 
this  finding  of  the  master  is  amply  warranted  by  the 
evidence  in  the  case  and  is  one  of  the  facts  taken  into 
consideration  by  us  in  arriving  at  the  conclusion  that 
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the  master  was  correct  in  the  finding  as  to  the  value 
of  the  property,  the  subject-matter  of  this  committee's 
report. 

The  report  of  the  citizens'  committee,  which  the 
master  characterized  as  a  ''pre-arranged  cut  and 
dried  affair,"  and  designated  as  evasive,  was  of  no 
probative  force  on  behalf  of  the  contention  of  the  ap- 
pellants herein.  That  the  directors  could  not  have 
relied  upon  the  report  of  the  citizens'  committee  is 
further  evidenced  by  the  fact  that  the  committee  was 
not  appointed  until  after  the  transaction  had  been 
consummated. 

Appellants  next  contend  that  the  evidence  fails  to 
show  that  they  had  any  notice  when  they  took  the 
stock  that  it  was  unpaid.  The  master  found,  and  the 
court  sustained  the  master,  that  all  of  the  appellants 
herein  acquired  the  stock  with  notice  that  it  was  un- 
paid. 

The  record  shows  that  Markley  was  a  subscriber  to 
the  original  prospectus  subscription  agreement,  hav- 
ing signed  it  on  January  22,  1892.  The  subscription 
agreement  itself  was  notice  to  Markley  that  the  stock 
was  not  fully  paid,  that  he  was  receiving  one  share  of 
common  stock  as  a  bonus  with  every  share  of  pre- 
ferred stock.  The  evidence  clearly  shows  that  he  paid 
$10,000  for  100  shares  of  preferred  stock,  for  which  he 
also  received  100  shares  of  common  stock.  He  made  his 
payments  in  accordance  with  the  subscription  agree- 
ment, received  the  script  receipts,  and  finally  received 
his  stock  certificates.  His  shares  of  stock  were  part 
of  those  issued  to  Morton  fully  paid  and  nonassess- 
able. 

The  appellant  Ernest  V.  Johnson  was  a  stockholder 
in  the  Chicago  Exchange.  He  was  an  oflScer  of  the 
Pioneer  Fireproof  Construction  Company,  which  was 
a  large  creditor  of  the  Chicago  Exchange,  and  which 
also  became  a  subscriber  of  stock  in  the  new  company 
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by  signing  the  prospectus  subscription  agreement  De- 
cember 10,  1891.  The  Produce  Exchange  was  a  reor- 
ganization of  the  Chicago  Exchange,  in  order  to  save 
the  stockholders  and  creditors  of  the  Chicago  Ex- 
change from  loss.  Johnson  maintained  that  he  re- 
ceived his  stock  as  dividends  on  his  stock  in  the 
Pioneer  Fireproof  Construction  Company.  Moulton 
was  president  of  both  the  Chicago  Exchange  and  the 
Produce  Exchange,  and  also  of  the  Pioneer  Fireproof 
Construction  Company.  Moreover,  Johnson  com- 
prised one  of  the  citizens*  committee  appointed  to  ap- 
praise the  property  assigned,  whose  report  the  master 
characterized  as  a  *'cut  and  dried  affair,  pursuant  to 
a  plan  to  make  the  9,984  shares  of  stock  appear  full 
paid  and  non-assessable.'*  The  shares  of  stock  which 
Johnson  obtained  were  part  of  those  issued  to  Morton 
as  fully  paid  and  nonassessable.  The  evidence  shows 
that  Johnson  received  100  shares  of  preferred  and  100 
shares  of  common  stock  through  the  Pioneer  Fireproof 
Construction  Company  of  which  he  was  treasurer  and 
general  manager,  as  a  dividend;  that  the  amount  ac- 
tually paid  up  on  said  stock  was  $8,662.50,  while  the 
par  value  was  $20,000. 

Daniel  F,  Crilly  claimed  to  have  purchased  his  stock 
from  Moulton  and  that  he  relied  on  Moulton 's  state- 
ment that  the  stock  was  fully  paid  and  nonassess- 
able. The  evidence  shows  that  he  paid  for  his  50 
shares  of  stock  but  fifty  per  cent,  of  the  par  value ;  that 
he  did  not  pay  Moulton  for  the  stock  but  sent  his  pay- 
ments to  the  American  Trust  &  Savings  Bank  and  re- 
ceived script  receipts,  which  specifically  referred  to 
the  prospectus  subscription  agreement,  and  that  he 
received  his  stock  certificates  upon  delivery  of  the  said 
script  receipts. 

In  fact,  all  of  the  appellants  knew  that  a  new  com- 
pany was  being  promoted  or  an  old  one  reorganized ; 
all  were  familiar  with  the  prospectus   subscription 
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agreement  and  were  put  on  inquiry  as  to  whether  or 
not  the  purchase  of  stock  at  fifty  per  cent,  on  the  dol- 
lar would  secure  to  them  stock  fully  paid  and  nonas- 
sessable. The  master  found  that  all  of  the  appellants 
had  notice  that  this  stock  was  issued  as  fully  paid 
when  in  fact  it  had  not  been  and  were  liable  under  the 
complainants*  bill  and  the  petition  of  the  claimant,  and 
the  court  concurred  therein ;  and  under  the  facts  and 
circumstances  in  evidence  we  believe  such  conclusion 
was  warranted. 

Appellants  maintain  that  the  decree  and  proof  on 
which  it  is  based  do  not  correspond  with  the  aver- 
ments of  the  amended  bill;  and  further,  that  the  lia- 
bility found  in  the  decree  is  greater  than  that  alleged 
in  the  bill. 

The  amended  bill  clearly  alleges  that  the  stock  was  in 
fact  unpaid  and  that  the  Morton  transaction  was  fic- 
titious and  a  mere  pretense  which  involved  the  proof 
with  reference  to  the  valuation  of  the  property  turned 
.  over  to  the  Produce  Exchange  in  payment  of  the  stock 
issued  to  Morton.  Under  these  allegations,  the  evi- 
dence, documentary  and  oral,  as  to  the  financial  condi- 
tion of  the  Chicago  Exchange,  the  circumstances  sur- 
rounding the  Morton  transaction,  the  value  of  the 
property  of  the  Chicago  Exchange,  were  all  compe- 
tent ;  and,  in  our  opinion,  the  decree  is  not  at  variance 
with  either  the  allegations  or  the  proof. 

The  pro  rata  share  of  the  liability  of  the  appellants 
to  the  complainants  and  the  claimant,  was  based  on 
the  finding  by  the  master  that  the  total  amount  unpaid 
on  the  stock  was  $566,084.16.  This  represents  the  dif- 
ference between  the  amount  actually  paid  on  the  stock 
issued  and  the  par  value  thereof. 

Appellants  contend,  however,  that  the  total  amount 
unpaid  on  stock  should  be  the  diflference  between  the 
value  of  the  property  received  by  the  Produce  Ex- 
change, together  with  the  cash  received  on  stock  sub- 
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scriptions,  and  the  par  value  of  the  said  stock ;  that  the 
value  of  the  property,  as  found  by  the  master,  and  the 
cash  turned  over  by  Morton  amounted  to  $551,636.36, 
for  which  Morton  received  stock  valued  at  $998,400, 
which  would  leave  unpaid  only  $453,353.64  on  said 
stock ;  that  therefore  on  the  basis  of  reckoning  adopted 
by  the  master  and  the  court,  the  defendants,  includ- 
ing the  appellants,  were  held  liable  for  approximately 
$120,000  more  than  |;hey  should  have  been  under  the 
theory  set  forth  in  the  bill.  In  arriving  at  tliis  con- 
clusion, the  appellants  are  unmindful  of  the  fact  that 
while  the  master  estimated  the  value  of  the  property 
at  $389,936.36,  yet  he  also  found  that  the  lease,  which 
was  part  of  the  property  turned  over,  was  a  liability, 
but  without  stating  the  amount.  We  have,  however, 
found  the  lease  a  liability  to  the  extent  of  at  least 
$120,000,  thereby  decreasing  the  value  of  the  property 
by  a  like  amount.  Therefore,  the  stock  would  remain 
unpaid,  on  the  application  of  the  total  net  value  of  the 
property,  to  as  large  an  extent  as  on  the  basis  found 
by  the  court  and  master. 

In  view  of  our* conclusion  that  the  amount  of  the 
liability  is  the  same  whether  measured  by  the  differ- 
ence between  the  amount  actually  paid  and  the  par 
value  of  the  stock,  or  by  the  difference  between  the  ac- 
tual value  of  the  property  and  the  par  value  of  the 
stock,  the  contention  that  appellants'  liability  under 
the  decree  is  greater  than  that  alleged  in  the  bill  is 
without  force. 

Appellants  further  contend  that  the  claim  and  peti- 
tion of  Frank  Hall  should  have  been  denied  and  dis- 
missed. 

This  bill  was  filed  under  section  25  of  our  Corpora- 
tion Act  (J.  &  A.  ^  2442),  and  all  the  elements  neces- 
sary to  confer  jurisdiction  and  obtain  the  relief  pro- 
vided for  in  that  section  were  alleged  and  proved. 

Appellants  contend  that  the  liability  of  the  stock- 
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holders  upon  which  complainants  could  recover  in  this 
bill  under  section  25  of  the  Corporation  Act  was  cre- 
ated by  section  8  of  the  same  Act  (J.  &  A.  ^  2425), 
viz.,  a  liability  created  by  statute,  to  which  section 
15  of  our  Limitation  Act  (J.  &  A.  T[  7210)  applies, 
which  provides  that : 

' '  Actions  on  unwritten  contracts,  express  or  implied 
*  *  *  and  all  civil  actions  not  otherwise  provided 
for,  shall  be  commenced  within  five  years  next  after 
the  cause  of  action  accrued."  (Italics  ours.) 
That  said  statutory  liability  was  a  ^^  civil  action  not 
otherwise  provided  for,''  within  the  meaning  of  that 
language  in  section  15  supra,  and  that  therefore  an  ac- 
tion to  enforce  the  statutory  stockholders'  liability 
must  be  commenced  within  five  years. 

The  amended  bill  upon  which  this  case  proceeded 
to  trial  was  filed  during  1897.  On  May  27,  1904,  an 
order  was  entered  whereby  the  receiver  was  directed 
to  publish  a  notice  for  three  weeks,  requiring  every 
person  having  claims  against  the  Produce  Exchange  to 
file  claims  with  said  receiver  thirty  days  from  date  of 
first  publication;  and  all  persons  failing  to  file  their 
claims  within  the  time  specified  shall  be  barred  from 
sharing  in  any  of  the  assets  of  the  said  Produce  Ex- 
change; and  that  all  parties  in  interest  be  allowed 
ten  days  after  the  expiration  of  said  thirty  days  to 
file  objections  to  claims  so  filed. 

After  publication  of  this  notice  the  receiver  reported 
that  on  July  23,  1904,  Frank  Hall  had  filed  the  claim 
and  petition  which  has  been  heretofore  set  forth  at 
considerable  length. 

On  August  2,  1904,  certain  of  the  defendants,  includ- 
ing Crilly  and  Markley,  filed  objections  to  the  claim  of 
Frank  Hall,  on  the  ground  that  it  was  barred  by  the 
statute  of  limitations.  It  is  not  denied  that  the  allega- 
tions which  were  necessary  to  maintain  this  bill  were 
of  acts,  all  of  which  had  taken  place  prior  to  Febru- 
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ary  16,  1897,  the  date  of  its  filing.  Appellants  contend 
therefore  that  the  right  to  recover  for  the  liability  of 
the  stockholders  on  unpaid  subscriptions  to  stock  ac- 
crued not  later  than  February  16,  1897,  and  that  from 
that  period  on  the  statute  of  limitations  began  to  run 
with  reference  to  the  right  to  recover  from  the  stock- 
holders on  their  liability  as  provided  in  section  8  of 
our  Corporation  Act,  because  such  liability  was  cov- 
ered by  section  15  of  our  Limitation  Act.  If  the  ap- 
pellants are  correct  in  this  contention,  then  the  order 
entered  May  27,  1904,  supra,  was  without  purpose  and 
the  claims  of  any  one  filed  in  pursuance  thereof  would 
have  been  barred  by  this  contention. 

As  empowered  under  the  statute,  the  bill  prayed 
for  a  dissolution  and  winding  up  of  the  business  of  the 
Produce  Exchange,  appointment  of  a  receiver,  author- 
ity to  sue  in  all  courts  and  to  do  all  things  necessary 
in  the  closing  up  of  its  affairs.  It  was  clearly  an  ad- 
ministration bill  and  it  was  expressly  stated  therein 
that  it  was  brought  on  behalf  not  only  of  the  complain- 
ants but  of  all  creditors. 

Surely,  the  holder  of  these  bonds,  upon  which  the 
Hall  claim  rested,  was  a  creditor  made  so  by  the  bonds 
themselves  and  the  decree  entered  thereon  December 
22,  1896.  There  is  no  claim  made  that  the  rights  of 
the  complainants  other  than  Hall  were  barred  by  the 
statute  of  limitations. 

Claimant  contends  that  the  filing  of  this  amended 
bill  by  the  complainants  on  their  own  behalf  and  of  all 
other  creditors  tolled  the  running  of  the  statute  of 
limitations  as  to  the  claim  of  this  complainant  and  all 
other  creditors  of  the  company  who  thereafter  made 
themselves  parties;  that  the  time  that  elapsed  from 
the  filing  of  the  amended  bill  to  his  becoming  a  party 
thereto  by  filing  his  claim  and  petition  cannot  be  con- 
sidered as  part  of  the  time  limited  by  the  statute  for 
the  beginning  of  an  action  on  his  claim. 
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The  appellants  insist,  however,  that  even  though  the 
bill  was  brought  on  behalf  of  all  creditors,  it  was  not 
suflScient  to  toll  the  statute  of  limitations ;  that  only  in 
the  event  that  the  decree  entered  upon  said  bill  had 
been  rendered  within  five  years  from  the  time  the 
right  of  action  accrued  could  any  other  creditors  have 
availed  themselves  of  the  claim  that  their  action  was 
not  barred  by  the  statute  of  limitations  by  reason  of 
the  filing  of  the  bill.  This  matter  has  been  argued  at 
great  length  in  the  briefs  and  many  authorities  sub- 
mitted. A  careful  examination  of  these  impels  us 
firmly  to  the  belief  that  the  weight  of  authority  is  with 
the  contention  of  the  claimant  Frank  Hall. 

In  the  case  of  Sterndale  v.  Hankinson,  1  Simon, 
393,  the  vice-chancellor  said : 

*'I  entertain  no  doubt  that  every  creditor  has,  after 
the  filing  of  the  bill,  an  inchoate  interest  in  the  suit 
to  the  extent  of  its  being  considered  as  a  demand,  and 
to  prevent  his  being  shut  out  because  the  plaintiff  has 
not  obtained  a  decree  within  the  six  years." 

A  well  considered  case  is  that  of  Dunne  v.  Portland 
St.  Ry.  Co.,  40  Ore.  295.  In  this  case,  along  with  other 
relief  prayed  for,  the  complainant  sought  to  enforce 
the  personal  liability  of  stockholders.  The  bill  was  in- 
stituted on  behalf  of  the  complainants  and  all  other 
creditors  of  the  defendant  corporation.  The  facts 
were  very  similar  to  the  facts  in  the  case  at  bar.  Mr. 
Chief  Justice  Bean  held  as  follows : 

''In  such  a  sait,  a  creditor  making  himself  a  party 
and  proving  his  claim  is  entitled  by  relation  to  the 
benefit  of  the  suit  as  virtually  a  party  plaintiff  from 
the  beginning,  and  the  time  that  elapsed  from  the  com- 
mencement of  the  original  suit  to  his  becoming  a  party 
thereto  will  not  be  considered  as  a  part  of  the  time 
limited  by  the  statute  for  the  commencement  of  a  suit 
or  action  on  his  claim,  'A  bill  filed  by  one  creditor,  as 
plaintiff,  in  behalf  of  himself  and  others,'  says  Mr. 
Angell,  'will  prevent  the  statute  from  running  against 
any  of  the  creditors  who  came  in  under  the  decree. 
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Every  creditor  has,  after  the  filing  of  a  hill,  an  in- 
choate interest  in  the  suit  to  the  extent  of  its  being 
considered  as  a  demand,  and  to  prevent  his  being  shut 
out  because  the  plaintiff  has  not  obtained  a  decree 
within  the  six  years/  Angell,  Lim.  (5th  Ed.)  Sec,  331. 
This  doctrine  is  recognized  and  enforced  in  cases  simi- 
lar to  the  one  in  hand  by  the  Supreme  Court  of  the 
United  States  in  Richmond  v.  Irons,  121  TJ.  S,  27  (7 
Sup.  Ct.  788,)  and  of  Ohio  in  Barrick  v.  Gifford,  47 
Ohio  St.  180  (21  Am.  St.  Kep.  798,  24  N.  E.  259),  and 
referred  to  by  Mr.  Thompson  in  his  recent  work  on 
Corporations  (3  Thomp.  Corp.  Sec.  3771.)  It  is  unim- 
portant, therefore,  so  far  as  the  statute  of  limitations 
is  concerned,  at  what  time  the  intervening  creditors 
become  parties,  if  the  original  suit  was  commenced  in 
time;  for,  as  each  creditor  appeared  and  proved 'his 
claim,  he  had  a  right,  as  said  in  Richmond  v.  Irons^ 
supra,  Ho  be  considered  as  a  party  complainant  from 
the  beginning.' '' 

The  case  of  Richmond  v.  Iron,  supra,  is  very  much 
in  point  with  the  case  at  bar.  In  fact,  the  Illinois  stat- 
ute of  limitations  was  invoked  as  a  defense.  Mr.  Jus- 
tice Matthews,  speaking  for  the  court,  said  (p.  51) : 

**The  assignment  of  error  next  to  be  considered 
arises  upon  the  defense  made  on  behalf  of  the  defend- 
ants below,  of  the  statute  of  limitations.  The  limita- 
tion relied  upon  is  that  prescribed  by  an  act  of  Illinois, 
which  provides  that  *  actions  on  unwritten  contracts, 
express  or  implied,  or  on  awards  of  arbitration,  or 
to  recover  damages  for  an  injury  to  property,  real 
or  personal,  or  to  recover  the  possession  of  personal 
property,  or  damages  for  the  detention  or  conversion 
thereof,  and  all  civil  actions,  not  otherwise  provided 
for,  shall  be  commenced  within  five  years  next  after 
the  cause  of  action  accrued.'  Pub.  Laws  111.  1871-2, 
559,  Sec.  15;  Hurd's  Kev.  Stat.  111.  1881,  705  [J.  &  A. 
TI  7210.] 

**It  is  not  necessary  to  decide  in  this  case  whether 
the  statute  of  Illinois  relied  upon  is  applicable,  be- 
cause in  the  view  which  we  have  already  taken  of  the 
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nature  of  the  amended  bill  filed  in  October,  1876,  the 
statute,  if  applicable,  ceased  to  run  against  the  cred- 
itors of  the  bank  entitled  to  the  benefit  of  the  decree, 
at  that  date.  That  amended  bill  is  to  be  considered 
from  the  date  of  its  filing,  as  a  bill  on  behalf  of  all  the 
creditors  of  the  bank  who  should  come  in  under  it  and 
prove  their  claims.  When  any  creditor  appeared  dur- 
ing the  progress  of  the  cause  to  set  up  and  establish  his 
claim,  it  was  necessary  for  him  to  prove  that  at  the 
time  of  filing  the  bill  he  was  a  creditor  of  the  bank ; 
any  defense  which  existed  at  that  time  to  his  claim, 
either  to  diminish  or  defeat  it,  might  be  interposed 
either  before  the  master  or  on  the  hearing  to  the 
court.  The  creditor,  having  established  his  claim,  be- 
came entitled  to  the  benefit  of  the  proceeding  as  vir- 
tually a  party  complainant  from  the  beginning,  and 
the  time  that  had  elapsed  from  the  filing  of  the  bill 
to  the  proof  of  his  claim  would  not  be  counted  as  a 
part  of  the  time  relied  on  to  bar  the  creditor's  right 
to  sue  the  stockholders.  In  other  words,  if  he  proves 
himself  to  be  a  creditor  with  a  valid  claim  against 
the  bank,  he  becomes  a  complainant  by  relation  to  the 
time  of  the  filing  of  the  bill.  This  being  so,  it  is  not 
disputed  that  in  October,  1876,  the  bar  of  the  statute 
had  not  taken  effect,  even  on  the  supposition  that  the 
statute  applied." 

This  case  also  meets  the  contention  of  the  appel- 
lants that  in  the  course  of  the  bill  there  are  allegations 
which  seem  inconsistent  with  the  claim  that  the  bill 
was  brought  on  behalf  of  all  creditors. 

While  the  facts  in  Iherg  v.  Webb,  96  111.  415,  are 
not  similar  to  those  in  the  case  at  bar,  yet  the  lan- 
guage of  the  court  is  in  accord  with  the  principle  con- 
tended for  herein;  as  will  appear  from  the  following 
language  (p.  419) : 

^*A  bill  filed  by  one  creditor,  as  plaintiff,  in  behalf 
of  himself  ai:id  others,  will  prevent  the  statute  from 
running  against  any  of  the  creditors,  who  come  in  un- 
der the  decree.  Every  creditor  has,  after  the  filing  of 
a  bill,  an  inchoate  interest  in  the  suit,  to  the  extent  of 
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its  being  considered  as  a  demand,  and  to  prevent  his 
being  shut  out,  because  the  plaintiff  has  not  obtained  a 
decree  within  the  six  years/' 

The  holding  in  the  case  of  Parmelee  v.  Pricey  208  111. 
544,  relied  on  by  appellants,  is  not  inconsistent  with 
the  views  expressed  in  the  foregoing  citations.  We 
are,  therefore,  of  the  opinion  that  under  the  facts 
and  circumstances  in  evidence,  the  court  properly  al- 
lowed the  claim  of  Frank  Hall. 

Appellants,  however,  further  contend  with  reference 
to  the  claim  of  Frank  Hall,  that  upon  the  hearing  be- 
fore the  master  they  had  not  made  defense  as  to  the 
merits  of  the  claim  and  therefore  when  the  court,  prior 
to  the  farmal  entering  of  the  decree,  announced  its 
decision  to  uphold  the  Hall  claim,  they  asked  for  a 
re-reference  of  this  particular  claim  *'to  take  such 
evidence  as  may  be  offered  by  said  defendants  op  any 
of  them  on  any  legal  or  equitable  defense  they  or 
either  of  them  may  have  to  the  said  claim  of  Frank 
Hall." 

At  the  time  of  the  hearing,  after  the  evidence  of  the 
claimant  Frank  Hall  had  been  submitted,  the  claimant 
asked  for  a  rule  upon  all  parties  in  interest  to  close 
proofs  on  the  claim  of  Frank  Hall,  which  was  objected 
to ;  but  the  master  entered  a  rule  on  December  6,  1904, 
that  defendants  close  proof  within  thirty  days.  On 
December  8th,  Mr.  Wolseley,  on  behalf  of  the  defend- 
ants, asked  the  master  to  report  to  the  court  recom- 
mending the  disallowance  of  the  claim  of  Frank  Hall 
upon  the  evidence  already  taken  in  the  case  and  on  the 
objections  filed  to  said  claim.  This  motion  was  set  for 
December  9,  1904,  and  was  argued  before  the  master 
January  12  to  14,  1905.  On  March  29,  1906,  the  mas- 
ter  prepared  a  report  upon  this  motion  and  argument, 
wherein  he  sustained  the  contention  of  the  defendants 
among  whom  were  the  appellants,  that  the  claim 
should  be  disallowed  as  to  the  defendants,  upon  the 
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ground  stated  in  the  objection,  that  it  was  barred  by 
the  statute  of  limitations. 

While  this  report  was  prepared  March  29,  1906,  and 
objections  were  made  thereto  by  Frank  Hall,  it  was 
not  filed  in  court  until  June,  1911,  together  with  the 
report  on  the  general  case;  and  in  this  report  on  the 
general  case,  the  master  stated  that  for  the  purpose  of 
saving  a  re-reference  of  the  case  and  for  the  informa- 
tion of  the  court,  he  found  the  amount  due  on  said 
bonds  held  by  Hall  which  were  the  subject-matter  of 
his  petition ;  and  by  this  statement  the  master  evident- 
ly was  of  the  opinion  that  there  was  sufficient  evidence 
to  sustain  the  claim  of  Frank  Hall,  his  recommenda- 
tion for  disallowance  being  based  upon  application 
of  the  statute  of  limitations  to  the  claim.  That  this 
was  the  theory  of  the  master  is  further  evidenced 
by  the  seventh  conclusion  in  the  general  report,  which 
is  as  follows : .  i 

''Should  the  court  sustain  the  petition  of  Frank 
Hall  and  overrule  the  plea  of  limitations  filed  herein, 
a  decree  should  be  entered  herein  adjudging  said  stock- 
holders to  be  liable  for  the  payment  of  the  claim  of 
said  Hall,  and  a  decree  should  be  entered  accord- 
ingly." 

During  the  five  years  that  elapsed  between  the  prep- 
aration of  the  report  and  the  filing  thareof,  and  for 
more  than  a  year  thereafter,  no  effort  was  made  by 
the  defendants  to  introduce  any  evidence.  They  were 
content  to  rely  upon  the  ruling  of  the  master  upon  a 
question  of  law,  and  it  was  only  when  the  court  was 
about  to  enter  the  decree  and  had  expressed  an  opin- 
ion that  the  exceptions  to  the  master's  report  on  the 
Hall  claim  would  be  sustained  that  the  defendants 
sought  a  re-reference  on  this  claim.  We  believe  the 
ruling  of  the  chancellor  in  refusing  to  grant  the  appel- 
lants'  request  for  a  re-reference  was  within  his  sound 
discretion;  in  fact,  his  ruling  in  that  regard  is  upheld 
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by  the  case  of  Koebel  v.  Doyle,  256  HI.  610,  wherein 
Mr.  Justice  Cartwright,  speaking  for  the  courts  savs 
(p.  614) : 

''We  do  not  recognize  a  practice  of  making  a  motion 
in  a  case  on  final  hearing  before  a  chancellor  to  dis- 
miss the  bill  on  the  evidence  submitted  at  any  stage 
of  the  case.  This  cause  was  on  hearing  before  the 
chancellor  for  a  final  decision  on  the  merits,  where 
the  parties  were  at  liberty  to  introduce  such  evidence 
as  they  had  to  establish  a  right  to  the  relief  prayed 
for  or  to  show  good  defense.  To  permit  such  a  motion 
would  result  in  hearing  a  case  by  piece-meal,  the  sus- 
taining of  a  motion  resulting  in  an  appeal  and  on  a  re- 
versal another  hearing  on  more  evidence,  followed, 
perhaps,  by  another  appeal.  The  party  has  a  right  to 
submit  his  cause  to  the  chancellor  upon  the  evidence 
adduced  if  he  sees  fit,  and  the  motion,  if  made,  was 
neither  more  nor  less  than  a  submission  of  the  cause 
to  the  chancellor." 

The  additional  errors  assigned  by  appellants,  viz., 
that  the  books  and  papers  of  the  Chicago  Exchange 
were  incompetent  evidence,  and  that  the  prospectus 
subscription  agreement  was  a  void  and  unilateral 
agreement,  in  our  opinion,  are  not  well  taken. 

Finding  no  reversible  error,  the  decree  of  the  Cir- 
cuit Court  will  be  affirmed  as  to  each  and  all  of  the 
appellants. 

Affirmed. 
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The  Pieree  Publishing  Company,  Defendant  In  Error^ 
T.  Hasselgren  Studios,  Plaintiff  in  Error. 

Gen.  No.  19,404.    (Not  to  be  reported  in  full.) 

EIrror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  April  22,  1915. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  of  Chicago  by  The 
Pierce  Publishing  Company,  a  corporation,  against 
Hasselgren  Studios,  a  corporation,  for  money  alleged 
to  be  due  it  from  the  defendant  on  advertisements  pub- 
lished in  plaintiff's  magazine.  Trial  before  the  court 
without  a  jury  and  judgment  for  the  plaintiff.  De- 
fendant brings  error. 

MoBBis  St.  p.  Thomas  and  Jacob  E.  Dittus,  for 
plaintiff  in  error. 

Gansbebgbn  &  RiGBY^  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Continuance,  |  31* — when  may  he  granted  on  motion  of  court. 
On  an  issue  as  to  the  existence  of  a  contract,  where  the  only  wit- 
ness produced  by  the  plaintiff  testified  to  a  contract,  for  which 
the  money  was  alleged  to  be  due,  and  the  only  witness  produced 
by  the  defendant  denied  this,  and  there  are  no  other  facts  or  cir- 
cumstances in  evidence  to  make  the  testimony  of  one  more  credible 
than  the  other,  the  court  may  on  its  own  motion,  over  the  objec- 
tion of  the  defendant,  continue  the  case  to  give  the  plaintiff  oppor- 
tunity to  call  as  witnesses  certain  persons  whose  names  had  been 
mentioned  during  the  course  of  the  trial. 

2.  Witnesses,  §  316* — when  testimony  of  attorney  m^y  he  con- 
sidered.    It  is  not  error  for  the  court  to  rely  upon  the  testimony 

*8e«  IllinoU  Notes  Diicest,  Vols.  XI  to  XV,  and  Cnmalstlye  Qnarterly.  samo 
topic  and  seetioii  number. 
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of  an  attorney,  who  Is  a  member  of  a  firm  of  attorneys,  represent- 
ing a  party  to  an  action,  where  he  takes  no  part  in  the  trial. 


Edward  Bodden,  Defendant  in  Error,  t.  Morris  St.  P. 
Thomas,  Plaintiff  in  Error. 

Gen.  No.  20,060.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C. 
Maatin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.    Affirmed.    Opinion  filed  April  22,  1915. 

Statement  of  the  Case. 

Action  by  Edward  Boddin  against  Morris  St.  P. 
Thomas,  impleaded  with  Morris  St.  P.  Thomas,  as 
trustee  under  the  will  of  Lyman  Trumbull,  deceased, 
in  the  Municipal  Court  of  Chicago,  for  damages  in  the 
sum  of  one  thousand  dollars,  against  Morris  St.  P. 
Thomas,  sued  both  as  an  individual  and  as  a  trustee 
under  the  will,  for  personal  injuries  reeceived  on  ac- 
count of  a  defect  in  the  stairway  of  a  building,  where 
he  was  rooming,  under  the  supervision  of  the  defend- 
ant lessor.  Trial  before  a  court  and  jury.  The  court 
sustained  a  motion  to  find  the  defendant  not  guilty 
as  trustee  and  overruled  a  motion  to  find  the  defend- 
ant not  guilty  as  an  individual.  The  jury  returned 
a  verdict  against  the  defendant,  but  it  did  not  appear 
from  the  verdict  whether  it  was  against  the  defendant 
as  a  trustee  or  as  an  individual.  Judgment  on  the 
verdict.    Defendant  brings  error. 

Jacob  E.  Dittus,  for  plaintiff  in  error. 

Eabl  J.  Walker,  for  defendant  in  error. 

Mb.  Justice  Pam  delivered  the  opinion  of  the  court. 
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Abstract  of  the  Decision. 

1.  Tbial,  I  246* — when  defendant  cannot  object  to  verdict  aa 
uncertain.  Where  In  an  action  against  a  defendant,  both  as  an 
individual  and  as  trustee  under  a  will,  the  court  at  the  close  of 
plaintiff's  evidence  instructed  the  Jury  to  return  a  verdict  for  the 
defendant  as  trustee,  and  while  the  cause  was  not  formally  dis- 
missed as  to  defendant  as  trustee,  the  subsequent  conduct  of  both 
the  court  and  defendant's  counsel  showed  that  both  were  of  the 
opinion  that  the  suit  had  been  In  effect  dismissed  as  to  defendant 
in  such  capacity,  the  defendant  cannot  insist  in  the  Appellate  Court 
that  a  verdict  finding  the  "defendant  guilty"  was  uncertain,  because 
it  did  not  show  whether  it  was  against  him  individually  or  as  trus- 
tee, or  in  both  capacities. 

2.  Landlord  and  tenant,  §  2Z0*—when  required  to  keep  stair- 
ways and  halU  in  safe  condition,  A  landlord  who  leases  separate 
portions  of  the  same  building  to  different  tenants,  reserving  the 
halls,  stairways  or  other  approaches  for  the  use  of  his  tenants,  is 
under  an  implied  duty  to  the  tenants,  their  boarders,  agents  and 
servants  to  use  reasonable  diligence  to  keep  such  halls,  stairways 
or  approaches  over  which  he  has  reserved  control,  in  a  reasonably 
safe  condition. 

3.  Landlord  and  tenant,  §  232* — when  notice  of  defect  must  he 
shown.  A  landlord  is  chargeable  with  negligence  in  failing  to  keep 
the  common  passages  and  stairways  in  repair,  only  after  notice  of 
the  existence  of  the  dangerous  condition,  or  after  the  defect  has 
continued  for  such  a  length  of  time  as  to  charge  him  with  con- 
structive notice. 

4.  Landlord  and  tenant,  §  232* — when  landlord  chargeable  with 
constructive  notice  of  defect.  Where  in  an  action  against  a  landlord 
for  injuries  sustained  by  a  member  of  the  tenant's  household 
caused  by  the  defective  condition  of  a  stairway  used  in  common  in 
an  apartment  house,  there  are  facts  and  circumstances  in  evi- 
dence from  which  the  Jury  may  reasonably  infer  that  defendant 
in  the  exercise  of  reasonable  diligence  could  have  discovered  the 
defective  condition,  the  defendant  may  be  charged  with  constructive 
notice  thereof. 

5.  Landlord  and  tenant,  |  258* — when  will  admissible  in  action 
against  landlord  for  injury.  In  an  action  for  personal  injuries 
against  the  lessor  of  premises  in  his  capacity  as  trustee  under  a 
will  and  as  an  individual,  the  will  is  properly  admitted  in  evidence 
to  show  that  defendant  had  control  of  the  property,  although  the 
action  was  dismissed  against  him  in  his  capacity  as  trustee. 

•Se«  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Camulatlve  Quarterly,  same 
topic  and  section  nnmber. 
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Edson  Keith  &  Company,  Appellee,  y.  The  Atchison, 
Topeka  &  Santa  Fe  Railway  Company,  Appellant. 

Gen.  No.  20,330. 

1.  Carriers,  §  188* — when  notice  to  connecting  carrier  Mnd8  in- 
itial carrier.  Notice  by  an  employee  of  a  connecting  carrier,  prior 
to  the  completion  of  the  contract  of  carriage,  that  the  consignee 
refused  to  accept  the  goods  Is  binding  upon  the  initial  carrier. 

2.  Carriers,  §  90* — when  bound  to  notify  shipper  of  refusal  of 
consignee  to  accept.  Where  a  railway  company,  acting  as  a  com- 
mon carrier,  enters  into  a  contract  to  accept  goods  for  shipment 
and  agrees  to  carry  and  deliver  the  same  to  a  party  in  another 
State,  notice  by  such  carrier  from  the  employee  of  a  connecting 
carrier  that  the  consignee  of  the  goods  refuses  to  receive  the  same 
Imposes  upon  such  carrier  the  duty  to  inform  the  consignor  of  the 
refusal  of  the  goods  by  the  consignee,  and  the  failure  upon  Its 
part  to  do  so  constitutes  a  breach  of  the  contract  of  carriage  for 
which  it  is  liable  for  any  damages  resulting  therefrom. 

3.  Carriers,  §  147* — when  carrier  liable  as  such  and  not  as  ware- 
houseman on  refusal  of  consignee  to  receive.  Where  a  connecting 
carrier  had  been  notified  by  the  consignee  that  a  consignment  of 
goods  would  be  refused,  and  immediately  upon  its  arrival  placed  it 
in  a  warehouse  without  notifying  the  consignor  of  the  refusal,  the 
initial  carrier  cannot  contend  that  with  the  placing  of  the  property 
in  the  warehouse  its  duty  as  a  carrier  had  ceased,  and  the  acts  of 
the  connecting  carrier  were  not  those  of  a  warehouseman  for  which 
It  was  not  liable,  since  the  duty  to  give  notice  to  the  consigner  arose 
prior  to  the  placing  of  the  goods  in  the  warehouse  and  was  IrN^osed 
by  the  contract  of  carriage.  ^^ 

4.  Cabbiebs,  §  93* — when  question  of  notice  of  refusal  of  con- 
signee to  receive  for  jury.  Where  the  plaintiff  in  an  action  again^ 
a  railway  company  denies  notice  from  the  consignee  of  a  refusal  to 
accept  the  goods  which  the  company  claims  that  It  received,  the  ' 
issue  thereon  is  a  question  of  fact  for  the  Jury  under  proper  instruc- 
tions. 

5.  Appeal  and  error,  §  1566* — when  verdict  shows  refusal  of  in- 
struction harmless.  Where  there  Is  no  allegation  in  the  declaration 
to  sustain  any  element  of  damage  by  reason  of  the  delay  of  a  rail- 
way company  in  the  return  of  goods  after  it  has  been  ordered  to 
return  the  same,  and  It  appears  from  the  verdict  that  the  jury  did 
not  take  into  consideration  this  delay  in  assessing  damages,  the  com- 

•8e«  lUlnoU  Note»  Digest,  Vol».  XI  to  XV,  and  Cumulatlvr  Quarlerly,  name 
topic  and  vectlon  number. 
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« 
pany  cannot  complain  of  the  failure  of  the  court  to  instruct  the 
Jury  that  it  was  not  liable  for  any  damages  by  reason  of  such 
delay. 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mar- 
Cfus  A.  Kavanagh,  Judge,  presiding.  Heard  in  the  Branch  Ap- 
pellate Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed 
April  22,  1915.      Rehearing  denied  May  8,  1915. 

Robert  Dunlap,  Lee  F.  English,  James  L.  Cole- 
man and  Homer  W.  Davis,  for  appellant. 

John  Gibson  Hale,  for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

This  is  a  suit  in  assumpsit  brought  by  Edson  Keith 
&  Company,  a  corporation,  appellee,  hereinafter  re- 
ferred to  as  the  plaintiff,  against  the  Atchison,  Topeka 
&  Santa  Fe  Railway  Company,  appellant,  hereinafter 
refcwed  to  as  the  defendant,  for  damages  sustained 
by  reason  of  the  breach  of  a  contract  for  the  trans- 
portation of  certain  goods,  wares  and  merchandise 
from  Chicago,  consigned  to  one  T.  Anson,  Aspen,  Colo- 
rado. 

The  declaration,  which  consisted  of  but  one  count, 
charged  that  the  plaintiff  delivered  to  the  defendant 
on  July  22,  1903,  six  cases  of  dry  goods  and  millinery, 
to  be  carried  by  defendant  to  Thomas  Anson,  Aspen, 
Colorado ;  that  defendant  agreed  to  transport  and  for- 
ward said  cases  to  destination  and  deliver  them  to  the 
consignee ;  and  that  in  the  event  of  refusal  by  the  con- 
signee to  receive  them,  to  notify  plaintiff  of  such 
refusal;  and  further,  that  defendant  did  not  deliver 
said  cases  to  the  consignee  and  failed  to  notify  the 
plaintiff  that  the  goods  had  been  refused  by  the  con- 
signee ;  that  when  on  September  24,  1903,  plaintiff  was 
notified  that  said  property  had  been  refused  by  the 
consignee  and  wrs  on  hand  at  destination,  defendant 
was  notified  by  plaintiff  to  return  said  property;  that 
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the  goods  were  not  returned  until  November  22,  1903 ; 
that  thereby  plaintiflf  sustained  the  damages  sued  for 
in  this  case. 

To  this  declaration  defendant  filed  a  plea  of  non- 
assumpsit. 

On  the  trial  of  the  case  before  a  court  and  jury,  a 
verdict  for  $180  was  rendered  in  favor  of  the  plaintiff 
and  judgment  entered  thereon,  to  reverse  which  this 
appeal  has  been  prosecuted. 

Plaintiff  was  in  the  wholesale  millinery  business  in 
Chicago.  In  the  spring  or  early  summer  of  1903,  Mrs. 
Margaret  Bastian  was  managing  a  millinery  store  at 
Aspen,  Colorado,  for  her  son,  T.  Anson.  Some  time 
prior  to  July,  1903,  she  ordered  certain  millinery  goods 
from  plaintiff,  to  be  shipped  from  Chicago,  for  use  in 
the  fall  trade. 

The  evidence  shows  that  on  the  22d  day  of  July, 
1903,  plaintiff  delivered  to  the  defendant  at  its  freight 
receiving  station  in  Chicago,  cases  containing  the 
goods  sold  to  Anson  by  plaintiff;  these  cases  were 
marked  **T.  Anson,  Aspen  Colo;"  that  defendant  re- 
ceipted for  these  goods  from  plaintiff  for  shipment 
over  its  line  of  railway  to  the  consignee  at  the  point  of 
destination,  and  that  there  was  no  bill  of  lading  issued 
upon  this  shipment;  that  the  defendant  carried  the 
shipment  over  its  line  to  Pueblo,  Colorado,  where  it 
turned  the  same  over  to  the  Denver  &  Rio  Grande, 
whose  line  extends  to  Aspen,  for  completion  of  the 
transit  and  delivery;  that  prior  to  the  arrival  of  the 
goods  at  Aspen,  the  agent  of  the  Denver  &  Rio  Grande 
at  Aspen  had  been  informed  by  Mrs.  Bastian  that  if  any 
goods  came  from  plaintiff  she  was  going  to  refuse  the 
same;  that  when  the  shipment  in  question  reached 
Aspen  about  August  1st,  it  was  immediately  placed  in 
the  warehouse. 
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Subsequently  the  following  notification  was  sent  by 
defendant's  agent  at  Chicago  to  the  plaintiff: 

*' Notice  of  Undelivered  Freight. 
Chgo.      9-24-03 
Tracer  Audit  No.  33373 

Agent's  No. 

Edson  Keith  Co. 

Your  shipment  of  7-23-03  No. Consigned  to  T. 

Anson.  Cpnsisting  of  1  Cs  D  Goods  4  cs  Hats  1  cs  Fea- 
thers is  at  destination  Aspen,  Colo  on  account  of  re- 
fused.   Covered  by  Way-bill  No.  13991. 

Dated 190 

Please  advise  me  at  once  With  Eetum  of  This  No- 
tice, what  disposition  you  wish  made  of  it,  bearing  in 
mind  that  orders  to  return,  to  forward  to  any  other 
destination,  or  to  deliver  to  any  other  than  the  above 
consignee,  Must  Be  Accompanied  by  the  Original  Ship- 
ping Receipt  or  Bill  of  Lading,  indorsed  accordingly. 
Please  record  above  Tracer  Number  on  your  books 
for  future  reference. 

Respectfully, 

C.  B.  Strohm,  Agent, 
Chicago." 
The  Charles  B.  Strohm  who  signed  this  as  agent, 
also  signed  the  shipping  receipt  as  agent  on  July  23, 
1903. 

To  this  letter  plaintiff  replied  as  follows: 

^*  Chicago,  Sept.  29,   1903. 
Mr.  C.  B.  Strohm,  Agent, 

Atchison,  Topeka  &  Santa  Fe  Ry.  Co., 
1202  State  St.,  City. 
Dear  Sir: 

We  received  your  notice  of  Sept.  24th,  informing  us 
that  there  is  a  shipment  of  goods  on  hand  at  Aspen, 
Colo.,  for  T.  Anson,  which  has  been  refused  by  him. 
We  have  written  this  party  today,  and  will  ask  you  to 
be  kind  enough  to  issue  instructions  to  your  agent  at 
Aspen,  to  present  the  goods  to  Mr.  Anson  again,  and, 
if  they  are  still  refused,  please  have  them  returned 
to  us  at  once,  without  fail.    These  goods  have  been  out 
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a  long  time,  and  it  is  only  now  we  were  notified  that 
they  were  undelivered.  May  we  ask  your  special  at- 
tention to  this  matter,  therefore,  as  the  season  is  rap- 
idly passing,  and  the  goods  will  be  of  no  use  to  us,  if 
they  do  not  come  back  very  soon.  We  would  suggest 
that  you  telegraph  your  agent  at  Aspen.  Please  let 
us  know  the  cost  of  tiiis,  and  we  will  refund  you  the 
amount. 

Very  respectfully  yours, 

Edson  Keith  &  Co., 
James  Wilson, 
Actg.  Sec.  and  Treas. 
P.  S.    We  enclose  shipping  receipt  herewith. '^ 
These  goods  reached  Chicago  about  November  20th, 
on  which  day  the  following  letter  was  received  by 
plaintiff  from  defendant : 

*'Nov.  20,  1903. 
S.  File. 
Shipment  from  AspeiL 

Edson  Keith  &  Co., 
Chicago,  111. 

Gentlemen : 

Referring  to  conversation  with  your  Mr.  Barron 
this  p.  M.  and  returning  herewith  freight  arrival  no- 
tice. 

Kindly  take  delivery  of  these  goods  at  once,  paying 
the  freight  charges,  and  sell  them  to  the  best  advan- 
tage possible  and  amend  your  claim  by  the  amount 
realized  from  the  sale.  Claim  will  then  be  promptly 
investigated  and  considered  on  its  merits. 

Yours  truly, 

G.  A.  AiBD.'* 

The  evidence  shows  that  the  goods  were  received 
after  that  date  by  the  plaintiff,  freight  charges  paid 
both  to  and  from  Chicago,  and  the  goods  sold  for  $100 
which  was  the  fair  cash  market  value  for  the  property 
at  that  time. 
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Except  in  one  particular,  namely,  whether  or  not  the 
plaintiff  had  notice  directly  from  the  consignee  in 
July  that  the  latter  would  not  accept  the  property 
upon  its  arrival,  the  facts  as  outlined  above  are  undis- 
puted. 

Upon  this  state  of  facts  defendant  maintains : 

(1)  That  the  court  erred  in  not  instructing  the  jury 
to  find  the  issues  for  the  defendant 

(2)  That  the  court  erred  in  the  giving,  refusing  and 
modification  of  certain  instructions. 

(3)  That  the  damages  are  excessive. 

On  the  first  point  defendant  contends  that  the  duty 
of  the  defendant  as  a  common  carrier  was  terminated 
upon  the  delivery  of  the  goods  at  Aspen,  without  no- 
tice to  the  consignee;  that  under  the  law  of  Illinois, 
where  this  contract  was  entered  into,  notice  to  the 
consignee  upon  the  arrival  of  goods  at  destination  is 
not  required;  that  it  was  no  part  of  the  carrier's  duty 
to  transmit  notice  to  plaintiff  of  the  refusal  of  the 
goods  by  consignee. 

The  evidence  shows  that  defendant  accepted  these 
goods  for  shipment  and  agreed  to  carry  and  deliver 
same  to  Thomas  Anson  at  Aspen,  Colorado.  Defend- 
ant had  received  notice  prior  to  the  arrival  of  the  ship- 
ment at  Aspen  that  consignee  would  not  accept  the 
property.  While  it  is  true  that  the  person  receiving 
this  notice  was  an  employee  of  the  Denver  &  Rio 
Grande  Railroad,  the  connecting  carrier  which  carried 
the  goods  from  Pueblo  to  Aspen  under  the  agreement 
entered  into  between  the  plaintiff  and  defendant  at 
Chicago,  yet  in  receiving  this  notice  of  refusal  from 
the  consignee  he  was  the  agent  of  defendant,  and  he 
remained  the  agent  until  the  contract  of  carriage  was 
completed.  This  agent  at  Aspen  did  not  notify  con- 
signee of  the  arrival,  nor  did  he  notify  consignor  of 
the  refusal  by  consignee  to  receive  the  shipment,  but 
immediately  upon  the  arrival  of  the  goods  at  Aspen 
placed  them  in  a  warehou&e. 
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Defendant  maintains  that  with  the  placing  of  the 
property  into  the  warehouse  its  duty  as  common  car- 
rier ceased,  and  that  thereafter  the  act  of  the  connect- 
ing carrier  was  no  longer  that  of  a  common  carrier 
but  that  of  a  warehouseman  for  whose  acts,  if  any, 
constituting  a  breach  of  the  contract  resulting  in  dam- 
ages, it  was  not  liable. 

Plaintiff  insists,  however,  that  this  contention  of  the 
defendant  is  not  inconsistent  with  plaintiff's  conten- 
tion that  it  was  the  duty  of  defendant  to  notify  plaintiff 
of  the  refusal  by  the  consignee  to  accept  the  prop- 
erty. That  duty  arose  before  the  relation  of  ware- 
houseman ensued,  and  was  the  duty  of  the  defendant 
as  a  common  carrier  under  its  contract  of  carriage. 
In  support  of  this  contention  plaintiff  cites  the  case 
of  Michigan  Central  R.  Co.  v.  Harville,  136  111.  App. 
243.  In  that  case  the  carrier  interposed  the  defense 
contended  for  here  by  the  defendant,  citing  the  cases 
of  Gregg  v.  Illinois  Cent.  R.  Co.,  147  111.  550,  and  Illi- 
nois Cent.  R.  Co.  v.  Carter,  165  111.  570,  but  Mr.  Justice 
tice  Brown,  speaking  for  the  court,  held  that  those 
cases  were  not  in  point,  and  went  on  to  say : 

**  There  is  no  authority  which  holds  that  on  refusal  of 
freight  by  a  consignee,  or  non-delivery  through  other 
obstacles,  notice  is  not  required  to  the  consignor  or 
persons  known  by  the  carrier  to  be  owners  or  inter- 
ested in  the  goods.  The  law  is  the  other  way.  Louis- 
ville d  Nashville  R.  Co.  v.  Duncan,  137  Ala.  446." 

In  our  opinion,  the  plaintiff,  under  its  contract  of 
carriage  with  defendant,  was  entitled  to  know  whether 
or  not  there  had  been  a  delivery.  Knowledge  of  the 
refusal  by  the  consignee  came  to  defendant  while  act- 
ing as  a  common  carrier,  and  it  was  defendant's  duty 
as  a  common  carrier  to  communicate  that  knowledge 
to  the  plaintiff.  The  damage  if  any,  that  was  sustained 
by  plaintiff,  was  not  the  result  of  any  act  following  the 
storage  of  the  goods.  This  is  not  a  case  where  the 
warehouse  was  destroyed  by  fire  or  the  goods  were 
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otherwise  damaged  through  negligence;  the  damage 
resulted  because  of  the  delay  in  returning  the  prop- 
erty to  Chicago,  which  delay  resulted  from  the  fail- 
ure to  notify  plaintiff  of  the  refusal  of  the  goods  by 
the  consignee.  We  are  of  the  opinion  that  defend- 
ant was  charged  as  a  common  carrier  with  the  duty 
to  notify  plaintiff  of  the  refusal  by  the  consignee,  and 
that  the  failure  to  do  so  constituted  a  breach  of  the 
contract  of  carriage. 

In  fact,  defendant  recognized  a  duty  in  that  regard 
by  notifying  plaintiff  on  September  24th  of  the  con- 
signee's refusal  to  accept  the  property  and  asking  for 
instructions.    It  recognized  its  duty  too  late. 

Defendant  further  contends  that,  even  if  the  law 
on  the  subject  of  notice  is  as  contended  for  by  plain- 
tiff, yet  no  recovery  should  be  sustained  against  the 
defendant  because  the  evidence  showed  that  the  con- 
signee, before  the  goods  had  reached  their  destination, 
had  given  notice  directly  to  plaintiff  of  his  intention 
to  reject  the  shipment.  Plaintiff,  however,  denied  that 
the  evidence  showed  such  fact.  This  issue  became, 
therefore,  a  question  of  fact  for  the  jury  under  proper 
instructions  by  the  court.  No  complaint  has  been  made 
by  defendant  of  the  instruction  wherein  the  question 
of  notice  was  involved,  and  the  jury  by  their  verdict 
determined  that  issue,  as  well  as  the  others,  in  favor 
of  plaintiff. 

Defendant  also  complains  that  the  instructions  given 
on  behalf  of  plaintiff  were  erroneous  in  that  they  held 
defendant  liable  for  the  acts  of  the  connecting  carrier 
while  acting  as  warehouseman.  In  our  opinion,  the  in- 
structions submitted  to  the  jury  the  correct  principles 
of  law  applicable  to  the  facts. 

Defendant  complains  that  the  court  refused  to  in- 
struct the  jury  that  the  defendant  was  not  liable  for 
any  damages  by  reason  of  the  delay  between  Septem- 
ber 29th,  when  the  goods  were  ordered  returned  to 
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Chicago,  and  the  date  of  their  arrival,  November  20th, 
because  there  was  no  allegation  in  the  declaration  to 
sustain  any  such  element  of  damage.  The  amount  of 
damages  alleged  in  the  declaration  and  upon  which 
evidence  was  offered  was  $360.94.  The  jury  returned 
a  verdict  for  $180,  just  one-half  the  amount  of  the 
claim.  Apparently  the  jury  did  not  allow  any  dam- 
ages after  September  24th,  when  the  defendant  sent 
notice  to  the  plaintiff  that  the  goods  had  been  refused. 

While  defendant  urges  the  further  point  that  even 
this  amount  is  excessive,  there  is  no  merit  in  that 
contention. 

Finding  no  reversible  error,  the  judgment  of  the 
Superior  Court  will  be  affirmed. 

Affirmed. 


Fra  F.  Clark,  Appellee,  y.  Chicago  Railways  Company, 

Appellant. 

Gen.  No.  20,361.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  County;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  April  22, 
1915.    Rehearing  denied  May  8,  1915. 

Statement  of  the  Case. 

Action  by  Fra  F.  Clark  against  the  Chicago  Eail- 
ways  Company  to  recover  damages  for  injuries  sus- 
tained by  reason  of  the  alleged  negligence  of  the  de- 
fendant. Trial  before  the  court  and  jury  and  verdict 
for  the  plaintiff  for  thirty-five  hundred  dollars,  upon 
which  judgment  was  entered.    Defendant  appeals, 
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Philip  Rosenthal,  William  H.  Symmes  and  Frank 
L.  Kriete,  for  appellant;  W.  W.  Gurley  and  John 
R.  GuiLLiAMS,  of  counsel. 

R.  W.  Clifford  and  Mark  E.  Guerin,  for  appellee. 

Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Damages,  §  137* — when  not  excessive  for  injury  to  hack. 
Verdict  for  thlrty-flve  hundred  dollars  for  Injuries  consisting  of 
a  dislocation  of  one  of  the  dorsal  vertebrae  causing  a  curvature 
of  the  spine  of  a  woman  sixty-one  years  old,  held  sustained  by  the 
evidence. 

2.  Damages,  §  188* — when  evidence  sufficient.  In  arriving  at 
a  verdict  as  to  the  amount  of  damages,  the  jury  may  properly  take 
Into  consideration  the  testimony  of  a  reputable  physician  as  to 
the  extent  of  the  Injury  and  the  relation  of  the  Injury  to  the 
plalntlfE*s  physical  condition  due  to  other  causes,  the  appearance 
and  demeanor  of  the  witnesses  on  the  stand  In  giving  testimony 
tending  to  prove  or  disprove  the  Injury  and  the  extent  of  the 
same,  and  where  It  appears  that  their  finding  was  warranted  by 
the  evidence  the  verdict  will  not  be  disturbed. 

3.  Witnesses,  §  283* — when  cross-examination  not  impeaching 
in  character.  Question  on  cross-examination  of  plaintiff  as  to 
whether  she  attributed  an  unconscious  spell  three  years  after  the 
accident  which  was  the  basis  of  suit  to  such  accident,  held  not  of 
such  a  character  that  an  answer  either  way  would  affect  her 
credibility. 

4.  Evidence,  $  397* — when  question  calls  for  expert  opinion. 
Question  on  cross-examination  of  plaintiff  as  to  whether  she  attrib- 
uted an  unconscious  spell  three  years  after  the  accident  which  was 
the  basis  of  suit  to  such  accident,  held  properly  excluded  as  calling 
for  an  expert  opinion. 

5.  Evidence,  §  439* — when  expert  testimony  not  speculative. 
The  answer  of  a  physician  that  an  injury  may  remain  the  same 
or  grow  worse  but  that  It  Is  more  apt  to  grow  worse  than  better 
is  not  speculative  as  to  the  permanency  of  the  injuries,  he  having 
previously  testified  that  the  injury  was  permanent. 

•Bee  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  Cumalatlve  Quarterly,  same 
topic  and  section  number. 
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6.  Nkw  tbial,  {  67 • — tohen  application  for  continuance  neces- 
sary  to  granting  of  new  trial  for  newly-diacovered  evidence,  A 
new  trial  on  the  ground  of  newly-discovered  evidence  will  be 
denied  where  during  the  progress  of  the  trial  defendant  learned 
of  the  existence  of  material  evidence  In  another  State,  but  made 
no  application  for  a  continuance,  claiming  that  he  did  not  at  any 
time  during  the  progress  of  the  trial  have  full  Information  re- 
garding the  character  of  the  evidence  upon  which  to  base  an 
affidavit  for  a  continuance,  the  affidavits  on  the  motion  for  a  new 
trial,  however,  showing  that  he  had  sufficient  Information,  which 
together  with  an  investigation  In  progress  would,  If  properly  pre- 
sented, have  warranted  a  continuance. 

7.  New  tbial,  i  69* — tohen  newly-discovered  evidence  too  re- 
mote. In  an  action  for  personal  injuries,  newly-discovered  evi- 
dence that  forty  years  previously  the  plaintlft  had  received  an 
Injury  which  required  her  to  use  crutches  for  a  period  of  seven 
years,  held  too  remote  to  warrant  a  new  trial. 


Wisconsin  Welding  &  Cutting  Company,  Defendant  in 
Error,  v.  Berlin  Machine  Works,  Plaintiff  in  Error. 

Oen.  No.  21,118.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edmund  J. 
Jabecki,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1915.  Stenographic  report  stricken  and  judg- 
ment affirmed.    Opinion  filed  April  22,  1915. 

Statement  of  the  Case. 

Action  by  the  Wisconsin  Welding  &  Cutting  Com- 
pany, a  corporation,  against  the  Berlin  Machine  Works, 
a  corporation,  on  a  contract,  for  the  sum  of  sixty 
dollars,  for  merchandise  sold  and  delivered  and  labor 
performed  by  the  plaintiff  for  the  defendant.  Trial 
before  the  court  without  a  jury.  Judgment  for  plain- 
tiff for  twenty-eight  dollars.    Defendant  brings  error. 

•8««  Jilinoiii  Not««  nivest,  VoU.  XI  U»  XV,  and  Cumulative  Quarterly,  same 
topic  and  eection  number. 
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Leslie  H.  Whipp,  for  plaintiflf  in  error. 
Harry  A.  Biossat,  for  defendant  in  error. 
.    Mr.  Justice  Pam  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

Municipal  Court  of  Chicago,  fi  27* — when  order  extending  time 
for  filing  bill  of  exceptions  void.  Where  the  day  upon  which  Judg- 
ment in  a  fourth-claas  case  was  entered,  an  order  was  filed  allowing 
the  defendant  sixty  days  within  which  to  file  a  bill  of  exceptions, 
an  order  entered  pursuant  to  a  stipulation  on  the  last  day  for 
the  filing  of  the  bill  of  exceptions  granting  a  further  extension 
is  void,  as  not  having  been  entered  within  thirty  days  after  the 
rendition  of  judgment 


Herbert  L.  Lemon,  Appellee,  y.  Arthur  H.  Lemon  et 
al.,  Appellants. 

Oen.  No.  19,892.    (Not  to  be  reported  in  fnll.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob 
J.  Petit,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1913.  Modified  and  affirmed.  Opinion  filed  April  26,  1915.  Rehear- 
ing denied  May  10,  1915. 

Statement  of  the  Case. 

The  appellee  in  this  case,  Herbert  L.  Lemon,  brought 
a  bill  in  equity  in  the  Circuit  Court  of  Cook  county 
against  the  appellants,  Arthur  H.  Lemon  and  Ida  Ma- 
tilda Lemon,  his  wife,  and  Warren  A.  Baker  and  Addie 
L.  Baker,  his  wife,  and  made  also  parties  defendant 
thereto  the  Monarch  Metal  Company,  a  corporation, 

•See  lUlnotfl  Notes  Dlyert,  Volt.  XI  to  XV,  And  Cumuliltlve  quarterly, 
topic  aii4  H^Uon  number. 
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and  Jennie  Lemon,  the  wife  of  the  complainant.  By 
this  bill,  upon  allegations  therein  made,  the  complain- 
ant prayed  that  the  court  might  decree  that  he,  the 
complainant,  was  the  owner  and  entitled  to  thirteen 
shares  of  the  Monarch  Metal  Company;  that  Arthui: 
H.  Lemon  was  the  owner  of  and  entitled  to  five  shares 
in  said  company;  and  that  Warren  A.  Baker  was  the 
owner  of  and  entitled  to  seven  shares  in  the  capital 
stock  of  said  company;  and  that  it  might  order  War- 
ren A.  Baker  as  secretary  of  said  company  to  execute 
and  seal  with  the  corporate  seal  certificates  of  stock 
also  executed  by  the  complainant  as  president  of  said 
company  in  the  proportion  before  mentioned,  and  de- 
liver the  said  certificates  to  the  respective  owners 
thereof.  He  also  prayed  that  Arthur  H.  Lemon  and 
Warren  A.  Baker  and  their  wives,  and  he,  the  com- 
plainant, and  his  wife,  should  be  required  to  execute 
and  deliver  unto  said  company  a  good  and  sufficient 
conveyance  or  deed  of  Lot  14  in  Block  7  in  Ashland 
Second  Addition  to  Chicago. 

The  corporation  filed  an  answer.  The  other  defend- 
ants filed  a  demurrer,  withdrew  it  and  filed  an  answer 
in  the  nature  of  a  demurrer. 

The  cause  was  referred  to  a  master  in  chancery.  He 
found  that  from  evidence  of  an  agreement  upon  cer- 
tain terms  and  from  other  evidence  that  it  was  the  in- 
tention of  the  parties  that  the  appellee  should  have 
the  controlling  stock  ownership,  and  that  the  appellee 
and  appellants  interested  in  the  profits  of  the  company 
should  own  the  shares  in  certain  proportions  and  share 
the  profits  in  certain  other  proportions.  The  chan- 
cellor in  the  Circuit  Court  approved  his  finding. 

Baker  &  Holder,  for  appellants. 

Fbbdebick  W.  Winkler,  for  appellee. 
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Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  CoBPORATioNS,  §  136* — whett  equity  has  jurisdiction  to  compel 
issuance  of  stock.  It  is  no  objection  to  an  action  in  equity  to  com- 
pel a  private  corporation  to  allow  on  its  books  a  registry  of  its  stock 
that  the  complainant  has  an  adequate  remedy  at  law  in  an  action 
of  mandamus  to  compel  the  officers  of  such  a  corporation  to  issue 
certificates  of  stock. 

2.  CoRPOBATioNs,  i  136* — when  equity  may  determine  contest  be- 
tween stockholders.  Where  a  contest  is  in  reality  between  the  stock- 
holders of  a  corporation  as  stockholders  and  the  stockholders  and 
corporation  are  before  the  court,  and  specific  performance  of  a  con- 
tract to  distribute  stock  of  a  peculiar  value  in  certain  proportions 
is  sought,  and  the  title  to  real  estate  is  involved,  it  is  proper  to  in- 

'  yoke  the  aid  of  equity. 

3.  Equity,  §  146* — when  hill  not  multifarious.  Where  all  the 
stock  in  a  corporation  was  held  by  three  persons,  a  bill  in  equity 
by  one  of  them  against  the  others  to  determine  the  proportions  in 
which  stock  should  be  distributed  among  them,  and  to  compel  all 
three  stockholders  to  convey  to  the  corporation  certain  realty  pur- 
chased with  corporate  funds  and  held  by  all  three  jointly,  held  not 
so  multifarious  as  to  require  reversal. 

4.  Equity,  i  146* — what  is  discretion  of  chancellor  as  to  multi- 
farious hill.  Where  a  bill  in  equity  is  multifarious,  the  chan- 
cellor may  give  the  advantage  of  a  demurrer  on  this  ground  to  one 
who  has  abandoned  it  and  filed  an  answer  in  the  nature  of  a  de- 
murrer, taking  much  testimony  thereunder  on  the  merits,  but  it 
is  largely  within  his  discretion. 

5.  Corporations,  %  136* — when  Appellate  Court  may  make  stock 
certificates  refer  to  decree.  In  a  suit  in  equity  between  stockholders 
of  a  corporation  for  the  purpose  of  having  determined  their  rela- 
tive interests  therein  under  the  terms  of  a  prior  agreement  under 
which  one  of  the  stockholders  was  to  have  a  controlling  interest 
therein,  but  all  were  to  share  equally  in  the  profits,  a  decree  pro- 
viding for  the  issuance  of  the  stock  in  certain  proportions  and  the 
division  of  profits  may  be  modified  on  appeal  so  as  to  protect  the 
minority  stockholders'  interest  in  the  profits  against  innocent  pur- 
chasers from  the  majority  stockholders  by  requiring  the  certificates 
issued  under  the  decree  to  refer  to  such  decree  and  expressly  limit 
the  rights  of  transferees  by  its  provisions. 

•See  nilnola  Notes  Dliceat,  Vols.  XI  to  XV,  and  CnmiiUtlTe  Quarterly,  lama 
taplc  and  Mctlon  number. 
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pet  Cleaning  Works,  in  tort  to  recover  damages  for 
injury  to  plaintiff's  rugs.  The  statement  of  claim  al- 
leged that  plaintiff's  claim  was  for  seventy  dollars 
damages,  growing  out  of  the  defendant's  ruining  three 
valuable  rugs  in  an  attempt  to  clean  them.  The  affida- 
vit merely  alleged  that  affiant  was  the  plaintiff  in  a 
suit  **for  damages  as  set  forth  in  the  aforesaid  state- 
ment of  claim,  and  that  he  claims  damages  amounting 
to  seventy  dollars  and  therefore  he  brings  this  suit" 

EuDOLPH  Frankenstein,  for  plaintiff  in  error. 

John  A.  Stagg,  for  defendant  in  error. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

Municipal  Court  of  Chicago,  §  19* — when  error  to  enter  judg- 
ment on  statement  and  affidavit  of  claim.  The  entry  of  judgment 
merely  on  the  statement  and  affidavit  of  claim  of  the  plalntlfE  and 
without  hearing  evidence  of  damages  in  a  tort  action  is  erroneous, 
where  the  affidavit  merely  alleged  that  plaintiff  "claims"  damages, 
and  nowhere  averred  that  plaintiff  had  actually  been  damaged  in 
the  amount  claimed. 


A.  Bosley  et  aL,  Defendants  in  Error,  y.  Ferdinand  W. 
Feck,  Jr.,  et  al.,  Flaintiffs  in  Error. 

Oen.  No.  20,250. 

1.  SPECino  PEBFOBMANCE,  I  99* — When  damages  not  decreed. 
Damages  will  not  be  decreed  in  an  action  In  equity  for  specific  per- 
formance of  a  contract  where  it  appears  from  the  evidence  the  com- 
plainant knew  at  the  time  he  brought  the  action  that  the  court 
could  not  grant  specific  performance. 

•See  niinois  Notes  Digest,  YoU.  XI  to  XV,  and  CnmiiUtlTe  Qnartorly,  aame 
topic  and  section  number. 
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2.  Specific  pebfobmance,  §  4* — when  hill  retained  though  per- 
formance impossihle.  Where  it  develops  in  an  action  for  specific 
performance  brought  in  good  faith,  that  the  defendant  niever  had 
the  property  in  his  power  which  he  sought  to  convey  to  the  plain- 
tiff, or  without  the  plaintiff's  knowledge  before  the  litigation  be- 
gan, or  through  his  tortious  action  after  it  had  begun  had  put  it  out 
of  his  power  specifically  to  perform,  the  bill  need  not  be  dismissed 
because  the  plaintiff  could  recover  damages  in  an  action  at  law. 

3.  Specific  pebfobmance,  §  4* — when  Mil  8how8  knowledge  hy 
complainant  of  impossibility  of  performance.  Allegations  of  bill 
for  specific  performance  of  a  contract  to  convey,  held  to  show  that 
at  the  time  of  the  filing  of  the  bill  complainant  had  knowledge  of 
the  impossibility  of  performance  by  defendant,  thus  preventing  the 
retention  of  the  bill  for  the  purpose  merely  of  assessing  damages. 

4.  Equity,  §  56* — when  objection  to  adequacy  of  legal  remedy 
not  waived.  Withdrawing  a  general  demurrer  and  filing  an  answer, 
claiming  the  benefit  of  a  demurrer,  does  not  deprive  a  party  in  an 
action  in  equity  of  the  right  to  raise  the  question  that  the  defend- 
ant has  an  adequate  remedy  at  law. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Adelob  J. 
Petit,  Judge,  presiding.  Heard  in  this  court  at  the  May  term,  1914. 
Reversed  and  remanded  for  proceedings  not  inconsistent  with  this 
opinion.    Opinion  filed  April  26,  1915. 

W.  N.  HoBNEB,  for  plaintiffs  in  error. 

RiNGEB,  Wilhabtz,  Loueb  &  CoNCANNON  and  David 
Jetzingeb,  for  defendants  in  error. 

Mb.  Pbesiding  Justice  Bbown  delivered  the  opinion 
of  the  court. 

This  writ  of  error  was  sued  out  to  reverse  a  money 
decree  against  the  plaintiff  in  error  for  $10,000  ren- 
dered by  the  Circuit  Court  of  Cook  county  in  a  suit 
in  equity,  purporting  to  be  for  the  specific  perform- 
ance of  a  contract  for  the  sale  by  plaintiff  in  error 
(defendant  below)  to  the  defendants  in  error  (com- 
plainants below)  of  the  buildings,  machinery,  fixtures, 
material,  supplies  and  property  constituting  the  roU- 

•8ee  Illinois  Note*  Dlirest,  Vol*.  XI  to  XV,  and  Camulative  Quarterly,  same 
topic  and  aection  number. 
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ing  mill  plant  formerly  belonging  to  the  American 
Boiling  Mill  Corporation  located  at  Muncie,  Indiana. 
The  amount  was  arrived  at  by  the  chancellor,  it  must 
be  presumed,  on  the  evidence  returned  by  the  master 
in  chancery  to  whom  the  cause  was  referred  May  18, 
1910,  to  take  evidence  and  report  the  same  ''with  his 
opinion  on  the  law  and  the  evidence,'*  and  re-referred 
March  22,  1912,  ''for  the  sole  and  only  purpose  of 
hearing  further  evidence  as  to  the  measure  of  dam- 
ages." But  the  chancellor  did  not  follow  the  findings 
of  the  master  on  either  reference. 

On  the  first  reference  the  master  recommended  as 
the  proper  conclusion  from  his  findings  (which  in- 
volved a  computation  of  "damages"  to  the  complain- 
ants from  the  breach  of  the  contract  by  the  defendant) 
"that  a  decree  be  entered  finding  in  substance  that 
specific  performance  of  the  contract  in  the  bill  of  com- 
plaint *  *  *  cannot  be  decreed  and  that  complain- 
ants are  entitled  in  lieu  thereof  to  damages  and  that 
the  amount  of  the  damages  be  fixed  at  the  sum  of 
$15,000." 

On  the  reference  he  reported  that  he  estimated 
$16,000  "to  be  the  amount  of  damages  that  complain- 
ants suffered  by  reason  of  the  refusal  of  the  defend- 
ant Ferdinand  W.  Peck,  Jr.,  to  abide  by  and  perform 
the  contract  *  *  *  entered  into  between  the  said 
Ferdinand  W.  Peck,  Jr.,  and  the  complainants." 

The  exceptions  of  defendant  to  the  master's  report, 
although  attacking  generally  all  the  findings  of  the 
master  as  to  the  damages  and  his  right  to  find  any 
damage  at  all,  contain  no  alternative  computations, 
nor  do  they  suggest  any  specific  deductions.  On  what 
ground,  therefore,  the  chancellor,  without  the  assist- 
ance of  a  jury  or  of  any  further  evidence  than  that 
produced  before  the  master,  came  to  his  conclusion, 
differing  from  one  computation  of  the  master  by  $5,000 
and  from  the  other  by  $6,000,  it  is  impossible  from 
anything  in  the  record  to  determine.     There  would 
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seem  to  be  no  basis  in  the  evidence  for  the  exact 
amount  fixed  on.  The  computation  was  apparently 
of  that  kind  by  which  a  jury  adjudging  damages  in 
a  personal  injury  suit  or  case  of  fraud  fixes  on  some 
round  sum  as  a  proper  amount  to  award  the  plaintiflf. 

But  we  are  relieved  from  the  necessity  of  consider- 
ing the  amount  of  the  damages  assessed  and  decreed  in 
this  cause  by  our  holding  on  the  question  which  meets 
us  on  the  threshold  of  the  discussion  of  it. 

We  are  not  of  the  opinion  that  the  chancellor  had 
jurisdiction  in  equity  to  render  a  decree  for  damages. 
The  bill  was  brought  ostensibly  for  the  specific  per- 
formance of  a  contract  of  sale.  The  contract  may  be 
conceded  to  have  been  of  a  nature  and  concerning  ob- 
jects which'  rendered  it  a  proper  basis  for  such  a  bill 
if  brought  in  good  faith  to  secure  specific  perform-  < 
ance. 

It  may  be  also  conceded  as  well-settled  law  that  if 
the  bill  were  brought  in  good  faith  for  a  specific  per- 
formance, and  it  developed  in  the  litigation  that  the 
defendant,  misleading  the  complainants,  had  never  had 
it  in  his  power,  or  without  their  knowledge  before  the 
litigation  began,  or  through  his  tortious  action  after 
it  had  begun,  had  put  it  out  of  his  power  specifically 
to  perform,  the  bill  need  not  be  dismissed  because  the 
plaintiflf  could  recover  damages  in  an  action  at  law. 
But  none  the  less  the  law  is  as  stated  in  Peeler  v.  Levy, 
26  N.J.  Eq.  330: 

''A  court  of  equity  will  not  take  jurisdiction  of  a 
naked  claim  for  damages,  even  when  it  is  made  under 
the  guise  of  a  suit  for  specific  performance." 

Notwithstanding  the  argument  of  the  complainants, 
we  think  that  not  the  mere  phrasing  but  the  very  sub- 
stance of  his  bUl,  when  taken  in  connection  with  the 
proceedings  taken  therein  and  undisputed  evidence, 
shows  that  it  could  not  have  been  brought  in  good  faith 
for  a  specific  performance. 

The  bill  does  indeed  pray  that  'Hhe  defendants" 
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(meaning  Ferdinand  W.  Peck,  Jr.  and  Charles  P.  Taft, 
who  were  originally  made  defendants  to  the  bill)  ''may 
be  made  specifically  to  perform  said  agreements  en- 
tered into  with"  the  complainants  and  make  delivery 
and  a  good  and  sufficient  conveyance  to  ''the  complain- 
ants of  said  property;"  and  there  is  a  further  prayer 
that  "the  defendants  and  their  agents  and  attorneys 
be  restrained  by  order  and  injunction  *  *  *  from 
selling  or  attempting  to  sell,  assign  or  otherwise  dis- 
posing of  said  property  to  any  other  person,  persons 
or  corporation  until  the  further  order  of  the  Court," 
and  for  further  relief. 

But  the  allegations  of  the  bill  are  that  Peck  alone 
"being  or  pretending  to  be"  on  November  27,  1909, 
"seized  and  possessed"  of  certain  property,  entered 
into  the  agreement  for  sale  described,  and  that  al- 
though the  complainants  were  ready  to  comply  with 
the  contract.  Peck  refused  to  do  so,  and  that  '^  since 
the  execution  of  the  agreement  as  aforesaid"  the  com- 
plainants ''have  been  infor^ned  and  charge  the  fact 
to  be,  that  said  Ferdinand  W.  Peck  was  in  the  making 
of  said  agreement  acting  for  himself  and  as  agent  for 
his  undisclosed  principals,  one  C.  P.  Taft  and  others 
to"  the  complainants  ''unknown" 

A  summons  on  the  bill  was  issued  for  both  Peck 
and  Taft  on  the  day  the  bill  was  filed,  and  returned 
the  same  day.  Peck  had  been  served;  Taft  had  not 
been  found.  He  did  not  appear,  and  there  is  not  shown 
any  further  attempt  by  the  complainants  to  bring  him 
in.  The  cause  was  carried  on  by  the  complainants 
without  regard  to  him  or  to  the  "others"  to  the  com- 
plainants "unknown,"  for  whom  they  expressly  charge 
Peck  was  acting  ia  making  the  agreement.  Answer 
having  been  filed  by  Peck,  in  which  he  stated  that  he 
did  not  own  the  property  when  he  made  the  contract 
and  could  not  deliver  it  or  sell  it  because  he  could  not 
g^i  the  consent  of  those  who  did  (in  which  answer  he 
claimed  the  benefit  of  a  demurrer),  a  general  replica- 
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tion  was  filed  by  the  complainants.  On  their  motion, 
over  the  objection  of  Peck,  the  cause  was  referred  to 
a  master,  before  whom  a  great  mass  of  testimony  was 
taken  at  the  instance  of  complainants,  almost  alto- 
gether on  the  subject  of  damages  for  the  breach  of  the 
contract.  Months  after  the  last  report  was  in,  and 
four  days  before  the  decree  was  entered,  the  fact  that 
Taft  was  a  party  to  the  suit  was  first  again  recog- 
nized by  the  complainants  by  the  motion  (which  of 
course  was  granted)  to  dismiss  the  bill  as  to  him. 

The  bill  described  the  property  involved  as  a  rolling 
mill  plant  on  certain  lots  specifically  described  in  Mun- 
cie,  Indiana,  and  the  agreement  for  sale,  made,  as  an 
exhibit,  a  part  of  the  bill,  mentions  an  undefined  claim 
of  persons  to  whom  certain  ** supplies  and  material," 
presumably  from  the  bulk  of  the  property  purchased, 
had  been  sold  **by  order  of  court  in  bankruptcy  pro- 
ceedings," and  also  mentioned  a  mortgage  or  trust 
deed  from  the  American  Rolling  Mill  Corporation  to 
the  Union  Trust  Company  of  Indianapolis. 

The  evidence  shows  that  as  a  matter  of  fact  the 
property  stood  when  the  bill  was  brought  on  Decem- 
ber 24, 1909,  in  Otto  Gresham,  trustee ;  that  it  had  been 
conveyed  to  him  under  an  order  of  record  of  the  Dis- 
trict Court  of  the  United  States  at  Chicago,  in  case 
No.  12,636  of  the  same  date;  that  the  conveyance  to 
Gresham  as  trustee  of  the  property  (together  with 
the  land  on  which  it  was  located),  had  been  recorded 
in  the  recorder's  office  of  Delaware  County,  Indiana, 
where  Muncie  is  situated,  on  May  7,  1908.  It  appears 
also  by  the  testimony  of  Ferdinand  W.  Peck,  Jr.,  that 
Otto  Gresham  held  it  as  trustee  for  Anna  Sinton  Taft 
and  Lewis  C.  Straight,  and  that  the  Sunday  Creek 
Company  of  Columbus,  Ohio,  also  had  an  equitable 
interest  in  it.  Peck  further  testified  that  he  told  the 
complainant  Bosley  more  than  once  that  he  had  no 
interest,  legal  or  equitable,  in  it  when  the  contract 
was  made  by  him  with  them;  but  this  was  denied  by 
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Bosley  and  his  denial  was  confirmed  as  to  some  at 
least  of  the  alleged  conversations  by  another  witness. 

But  despite  tlie  apparent  admission  of  the  defend- 
ant's counsel  on  page  43  of  his  argument  herein,  that 
Bosley  testified  that  he  had  no  notice  of  any  defect 
in  the  title  of  the  defendant  Peck  at  the  time  that  he 
filed  his  bill,  we  can  find  no  such  testimony  by  Bosley 
in  the  record  to  contradict  the  statements  of  the  bill 
itself. 

Bosley  being  placed  in  rebuttal  on  the  stand  before 
the  master  on  July  6,  1911  (pages  462  and  463  of 
Eecord),  on  direct  examination  made  an  unintelligible 
answer  to  an  unintelligible  question  as  to  what  he 
knew  about  the  ownership  of  the  property  on  the  day 
the  bill  was  brought.  On  cross-examination,  counsel 
for  defendant  seemed,  however,  to  bring  out  from  him 
what  prima  facie  was  a  clear  expression  of  knowledge 
at  the  time  he  was  testifying  that  the  defendants  Fer- 
dinand W.  Peck,  Jr.,  and  Charles  P.  Taft  owned  the 
property  on  December  24, 1909,  but  on  the  examination 
being  pursued,  he  said  that  he  derived  that  knowl- 
edge wholly  from  ** complainants'  Exhibit  A.  of  March 
9,  1911."  Complainants'  Exhibit  A.  of  March  9, 1911, 
was  a  deed  dated  May  7,  1910,  of  the  property  and 
real  estate  on  which  it  was  located,  from  Otto  Gres- 
ham,  trustee,  to  the  American  Scrap  Iron  &  Machinery 
Company,  to  which  is  attached  a  contract  of  warranty 
of  Otto  Gresham's  title  and  a  contract  of  indemnity 
for  the  benefit  of  the  American  Scrap  Iron  &  Machin- 
ery Company,  signed  by  Anna  Sinton  Taft  and  Clar- 
ence I.  Peck.  Neither  the  name  of  Ferdinand  W.  Peck, 
Jr.,  nor  the  name  of  Charles  P.  Taft  appears  in  either 
of  them. 

The  testimony  of  Bosley,  if  it  could  be  understood 
to  mean  that  he  thought  on  December  24,  1909,  that 
the  defendants  Ferdinand  W.  Peck,  Jr.,  and  Charles 
P.  Taft  then  owned  the  property,  would  be  incredible 
to  us,  considering  the  actual  facts  in  connection  with 
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the  allegations  of  his  bill ;  but  it  really  is  not  capable 
of  any  such  construction  or  interpretation.  The  bill 
shows,  we  think,  that  the  complainants  knew  when 
they  filed  it  that  specific  performance  was  not  within 
the  powers  of  Taft  and  Peck  separately  or  even  to- 
gether, to  make.  This  opinion  is  strengthened  by  what 
the  evidence  shows  of  the  facts  and  by  the  apparent 
lack  of  interest  of  the  complainants  in  obtaining  juris- 
diction of  Charles  P.  Taft  and  their  confining  the  pros- 
ecution of  the  suit  to  the  pursuit  of  the  person  who 
had  signed  in  his  own  name  a  contract  of  sale  which 
had  been  repudiated.  The  belief  is  forced  on  us  that 
the  proceeding  was  ''a  naked  claim  for  damages'* 
for  a  broken  contract  ''under  the  guise  of  a  suit  for 
specific  performance.**  If  this  was  so,  a  court  of  law 
was  the  proper  forum  for  its  prosecution,  and  a  jury, 
if  desired  by  either  party,  the  proper  tribunal  to  as- 
sess damages  if  they  were  found  to  exist. 

The  statement  that  Peck  and  Taft,  in  the  behalf  of 
the  complainants,  were  about  to  sell  the  property  to 
some  one  else  and  the  request  for  a  preliminary  in- 
junction do  not  change  the  situation.  It  is  to  be  noted 
that  no  attempt  was  made  to  secure  any  such  injunc- 
tion. 

Nor  does  the  fact  that  a  general  demurrer  was  with- 
drawn and  an  answer  filed  by  Peck,  claiming  the  bene- 
fit of  a  demurrer,  prevent,  under  the  rules  of  equity 
practice  and  pleading,  his  having  the  advantage  of 
this  jurisdictional  question,  which  he  not  only  now 
raises  but  raised  below  at  every  stage  of  the  proceed- 
ings before  the  master  and  before  the  court. 

We  do  not  agree  with  the  finding  of  the  chancellor 
in  the  decree : 

''That  this  suit  was  brought  by  the  complainants  in 
good  faith  and  in  the  honest  hope  and  expectation 
that  they  would  obtain  a  decree  for  a  specific  perform- 
ance of  said  contract,** 
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and  the  withdrawal  of  that  conclusion  from  the  decree 
would  in  our  opinion  leave  it  without  a  basis.  Peeler 
V.  Levy,  26  N.  J.  Eq.  330;  Eastman  v.  Reid,  101  Ala. 
320;  Stevenson  v.  Buxton,  37  Barb.  (N.  T.)  13;  Leivis 
V.  Yale,  4  Fla.  418,  p.  437;  Iszard  v.  May's  Landing 
Water-Power  Co.,  31  N.  J.  Eq.  511 ;  Milkman  v.  Ord- 
way,  106  Mass.  232,  p.  256;  Durell  v.  Pritchard,  1  Ch. 
App.  Cas.;  The  Law  Reports  vol.  1,  1865  and  1866, 
XXIX  and  XXX  Victoria. 

In  accordance  with  these  views,  we  reverse  the  de- 
cree and  remand  the  cause  to  the  Circuit  Court  for 
proceedings  not  inconsistent  with  this  opinion. 

As  to  whether  the  complainants  can  recover  dam- 
ages at  law,  or  may  have  their  case  transferred  to  the 
law  side  of  the  court,  under  section  40  of  the  Practice 
Act,  we  express  no  opinion.  This  bill  and  the  decree 
upon  it  cannot  be  sustained. 

Reversed  and  reminded  for  proceedings  not  incon- 
sistent with  this  opinion. 


Fred  D.  Davis,  Appellee,  v.  The  Stevens-Davis  Com- 
pany, Appellant. 

Oen.  No.  20,262.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Sullivan,  Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  Fred  D.  Davis  against  The  Stevens-Davis 
Company  in  the  Municipal  Court  of  Chicago.  Trial 
before  the  court  without  a  jury.  The  plaintiff  was  a 
stockholder  in  the  defendant  corporation  and  also  had 
a  contract  with  it  to  solicit  advertising  contracts  for 
which  he  was  to  receive  a  commission.     He  worked 
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for  the  Company  under  this  contract  from  May  1, 1912, 
to  September  11, 1912.  The  plaintiff  filed  an  amended 
petition  for  commissions  earned  from  and  subsequent 
to  May  1,  1912,  due  under  an  agreement  to  pay  him 
twenty  per  cent*  commissions  on  all  work  secured  by 
him,  setting  out  a  list  of  twelve  contracts.  He  also 
declared  that  the  Company  owed  him  an  additional 
sum  for  dividends  duly  declared  on  his  holdings  of 
capital  stock.  Defendant  filed  the  affidavit  of  its  presi- 
dent to  the  merits  and  a  set-off.  Judgment  for  the 
plaintiff  for  $921.17.  Defendant  brings  error,  the 
plaintiff  alleges  cross-error  on  the  disallowance  of  his 
claim  for  dividends. 

Matheb  &  HuTSON,  for  appellant;  WhjLIam  A.  Shbb- 
HAN,  of  counsel. 

Jonas  &  Hess,  for  appellees. 

Mb.  Pbbsidinq  Justice  Beown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeision. 

1.  Ck>sPoa^TioNS,  §  163* — when  stockholder  not  entitled  to  recover 
undivided  profits.  A  stockholder  cannot  maintain  an  action  at  law 
against  a  corporation  to  recover  undivided  profits.  A  dividend 
must  first  be  declared. 

2.  Corporations,  §  261* — tohen  corporation  not  estopped  cls 
against  director.  Credits  placed  upon  the  books  of  a  corporation 
at  the  direction  of  a  director  cannot,  in  an  action  by  the  director 
based  thereon,  operate  as  an  estoppel  against  the  corporation  where 
the  evidence  fails  to  show  affirmance  or  consent  thereto  by  the  other 
directors. 

3.  Action,  %  68* — when  unmatured  claims  may  he  inserted  by 
amendment.  Under  proper  pleadings  and  amendments  items  of 
the  same  nature  as  those  originally  sued  for  which  mature  between 
the  commencement  of  the  suit  and  the  trial  may  be  brought  in. 

•See  lUinotfl  Notes  Dijrest,  Vols.  XI  to  XV,  and  Cmniilative  Quarterlj,  mom 
topic  and  section  number. 
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John  N.  Constas,  Appellee,  y.  Peter  Oregoris,  Appel- 
lant. 

Gen.  No.  20,297.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDES,  Judge,  presiding.  Heard  In  this  court  at  the  Bilarch 
term,  1914.    Affirmed.    Opinion  nied  April  26,  1916. 

Statement  of  the  Case. 

Action  by  John  N.  Constas  against  Peter  Gregoris 
involving  the  dissolution  of  a  partnership  and  an  ac- 
counting. From  a  decree  finding  that  a  note  signed 
by  the  complainant  and  payable  to  the  defendant  had 
been  fully  paid  prior  to  the  recovery  of  a  judgment 
thereon,  and  enjoining  the  collection  of  such  judgment, 
defendant  appeals. 

James  D.  Power,  for  appellant. 

Groveb  C.  Niemeyeb,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

1.  Pabtnebship,  §  371* — when  equity  has  jurisdiction  over  dis- 
solution and  accounting,  A  dispute  between  partners  concerning 
the  dissolution  of  partnership  and  an  accounting  forms  the  proper 
basis  for  the  exercise  of  equity  jurisdiction. 

2.  Equity,  §  23* — when  jurisdiction  retained.  Where  a  court  of 
equity  acquires  jurisdiction  for  one  purpose  it  will  retain  It  for 
all  purposes  necessary  to  complete  justice,  although  such  reten- 
tion requires  that  some  matters  be  passed  upon  which  would  not 
otherwise  be  cognizable  in  that  court. 

3.  Equity,  §  23* — when  legal  questions  determined.  Where  a 
court  of  equity  acquires  jurisdiction  for  the  purpose  of  correcting 

•Se«  Illinois  Notes  Digest,  Vols.  XI  to  JLV,  and  CumuUUTe  Quarierlj.  mum 
topic  and  section  number. 
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a  mistake  in  the  terms  of  a  promissory  note,  it  may  retain  Juris- 
diction for  the  purpose  of  ascertaining  the  amount  due  and  en- 
forcing its  payment,  although  such  ascertainment  and  enforcement 
of  themselves  involve  purely  legal  questions. 

4.  Cancellation  of  instruments,  {  37* — when  note  ordered  »ttr- 
rendered  for  cancellation.  Where  a  court  of  equity  acquires  Juris- 
diction over  a  proceeding  for  the  dissolution  of  partnership  and 
an  accounting,  and  finds  that  a  Judgment  note  signed  hy 
one  of  the  parties  and  payahle  to  the  other,  was  agreed 
to  he  paid  out  of  the  complainant's  share  of  the  profits 
of  the  husiness  and  had  heen  in  fact  paid  or  satisfied  in  an  account- 
ing hefore  Judgment  had  been  entered  upon  it  at  the  suit  of  the 
defendant,  it  is  within  the  Jurisdiction  of  the  court  to  enjoin  the 
defendant  perpetually  from  collecting  or  attempting  to  collect  the 
same  or  the  Judgment  entered  upon  it  and  to  order,  the  defendant 
to  deliver  it  up  to  the  court  for  cancellation. 

5.  EgmTT,  S  25* — tohen  jurisdiction  not  lost  hy  agreement  of 
parties  pendente  lite.  Where  a  court  of  equity  acquires  Jurisdiction 
over  a  proceeding  involving  the  dissolution  of  partnership  and 
an  accounting,  the  Jurisdiction  of  the  court  to  enjoin  the  collection 
of  the  Judgment  entered  upon  a  note  which  the  court  found  had  been 
fully  paid  was  not  affected  by  an  agreement  between  the  parties, 
entered  into  after  the  coming  in  of  the  master's  report,  to  dissolve 
the  partnership  and  settle  all  other  matters  in  dispute  between 
them  except  the  note  in  question  and  the  Judgment  thereon. 


George  C.  Schrieder,  Executor,  v.  Theresa  Doeslaere, 
Appellant,  Gertrude   Schrieder,  Appellee. 

Gen.  No.  20,339.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Charles 
M.  FoELL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Reversed  and  remanded.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Bill  in  interpleader  by  George  C.  Schrieder,  executor 
of  the  last  will  and  testament  of  Emilie  Schrieder, 

•S««  nilnoU  Notes  DIxeBt,  Vols.  XI  to  XV,  and  CniniilaUve  Quarterly,  Mine 
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deceased,  against  Theresa  Doeslaere  and  Gertrude 
Schrieder  to  determine  which,  by  assignment,  was  en- 
titled to  the  distributive  share  of  William  A.  Schrieder 
in  the  estate.  The  court  adjudged  the  sum  to  Ger- 
trude Schrieder  and  further  imposed  the  costp  for  fil- 
ing the  bill  and  fifty  dollars  for  the  solicitor's  fees  of 
the  complainant  upon  the  unsuccessful  claimant. 
From  the  decree,  Theresa  Doeslaere  appeals. 

James  F.  Hutchison,  for  appellant. 

NiNiAN  H.  Welch,  for  appellee. 

Mb.  Presiding  Justice  Beown  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

Interpleader,  §  19* — when  attorney's  fee  improperly  allowed.  A 
decree  in  interpleader  allowing  complainant  a  solicitor's  fee  out 
of  the  fund,  and  on  final  hearing  of  the  cause  charging  it  against  the 
unsuccessful  claimant,  is  erroneous. 


Norman  Lyle,  Appellee,  y.  Joseph  Rosenberg  et  al.   De- 
troit  Stove  Worlds,  Appellant. 

Gen.  No.  20,392. 

1.  Mechanics'  liens,  S  190* — what  not  ground  for  demurrer. 
The  failure  of  a  petition  to  foreclose  a  mechanic's  lien  to  allege  the 
filing  of  a  notice  of  claim  of  lien  within  four  months  after  the  de- 
livery of  the  articles  for  which  a  lien  is  sought  is  not  ground  for 
demurrer. 

2.  Mechanics'  liens,  %  94* — when  Hen  not  tarred  6y  failure  to 
"begin  8U\t  or  file  notice  in  time.    Except  as  to  purchasers  the  fail- 
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ure  of  a  lien  claimant  to  file  notice  of  claim  for  lien  or  begin  suit 
within  four  months  after  furnishing  the  materials  for  which  a  lien 
is  sought  does  not  deprive  him  of  a  lien,  but  merely  postpones  his 
claim  to  those  of  "other  creditors  or  incumbrancers." 

3.  Mechanics'  usks,  §  23* — when  gas  stoves  vHthin  the  act. 
Gas  stoves  installed  in  an  apartment  house  are  within  the  Me- 
chanic's Lien  Act  of  1903,  sec.  1,  authorizing  a  lien  in  favor  of  one 
furnishing  "fixtures,  apparatus  or  machinery"  in  the  building,  al- 
tering, repairing  or  ornamenting  of  a  building. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
P.  MoGooBTT,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.  Reversed  and  remanded  with  directions.  Opinion  filed 
April  26,  1915. 

Edwin  M.  Wood,  for  appellant. 

Lee  J.  Frank,  Mary  Lee  Colbert  and  Charles  H. 
Pease,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Norman  Lyle  brought  in  the  Circuit  Court  of  Cook 
county  a  bill  for  foreclosure  of  a  certain  mortgage 
deed  of  trust  made  by  Joseph  Eosenberg  conveying  cer- 
tain premises  improved  by  an  apartment  house  and 
securing  certain  notes  signed  by  Eosenberg,  of  which 
notes  Norman  Lyle  was  the  legal  holder.  He  made 
'*The  Detroit  Stove  Works,  a  corporation,"  a  party 
defendant  with  the  allegation  that  it  had  or  claimed  to 
have  some  interest  in  the  premises,  and  also  with  the 
allegation  that  **on,  to-wit,  the  7th  day  of  August,  1914, 
the  Detroit  Stove  Works,  a  corporation,  filed  in  said 
Clerk's  office''  (the  office  of  the  Clerk  of  the  Circuit 
Court  of  Cook  county)  **its  notice  of  a  claim  for  a 
mechanic's  lien  against  said  premises." 

It  does  not  appear  by  the  **  Praecipe  Transcript  of 
the  Eecord"  before  us  that  the  Detroit  Stove  Works 

•See  niinols  Notes  Dlsest,  YoU.  XJL  %q  XV,  and  CumiilaUve  Quarterly, 
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filed  any  answer  to  this  bill;  but  on  December  3,  191o, 
it  filed  by  leave  of  court  an  ''Intervening  Petition," 
in  which  intervening  petition  it  represented  that  it  was 
a  Michigan  corporation  doing  business  in  Illinois  and 
engaged  in  the  manufacture  of  stoves,  ranges  and 
goods  of  a  similar  character;  that  on  February  17, 
1913,  Joseph  Eosenberg  applied  to  it  to  furnish  him 
with  twenty  gas  ranges  and  five  gas  laundry  stoves; 
that  it  contracted  to  do  so  and  in  pursuance  of  the 
terms  of  the  contract  proceeded  to  furnish  said  stoves 
and  ranges  and  ''install  them  in  the  building  known 
and  located  as  Lot  One,"  etc.,  (here  follows  a  descrip- 
tion of  the  same  premises  described  in  the  bill  of  com- 
plaint in  the  cause),  "which  now  is,  and  at  the  time 
and  date  of  installing  and  furnishing  said  ranges  and 
stoves  was,  owned  by  Joseph  Eosenberg." 

The  petition  states  that  the  petitioner  furnished  all 
the  necessary  labor  for  the  installation  of  the  stoves 
and  ranges  and  in  all  respects  complied  with  the  terms 
of  the  contract,  and  that  immediately  after  the  com- 
pletion of  the  work  and  delivery  of  said  stoves  and 
ranges  to  said  building,  Joseph  Eosenberg  accepted 
the  same  and  took  possession  of  the  aforesaid  stoves 
and  ranges.  It  also  states  that  the  petitioner  has  not 
been  paid  for  any  part  of  said  stoves  and  ranges,  and 
that  there  is  now  due  and  owing  for  them,  as  per  terms 
of  said  contract,  the  fair  and  reasonable  price  of  $436 
and  interest,  and  that  Eosenberg  has  refused  to  pay 
this,  although  often  requested,  "by  means  whereof 
your  orator  is  entitled  under  the  statute  in  such  cases 
provided  to  a  lien  upon  the  said  premises  for  the 
amount  due"  the  petitioner. 

The  prayer  of  the  petition  is  that  the  petitioner  may 
"be  decreed  to  be  entitled  to  a  lien  on  said  premises 
for  the  amount  due  your  orator  under  the  said  con- 
tract" and  "that  the  defendant  Joseph  Eosenberg  be 
decreed  to  pay  your  orator  the  amount  due,"  and  for 
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such  other  and  further  relief  as  to  the  court  shall  seem 
meet. 

A  special  demurrer  by  Norman  Lyle,  complainant 
in  the  original  bill  of  complaint,  was  filed  to  this  peti- 
tion and  another  (identical  in  the  reasons  assigned) 
by  the  trustee  and  successor  in  trust  in  the  trust  deed 
described  in  the  bill  of  complaint.  The  demurrer  be- 
ing sustained,  the  Detroit  Stove  Works  by  leave  of 
court  amended  its  petition. 

It  is  difficult  and  perhaps  not  important  to  ascertain 
from  the  amendments  in  the  transcript  before  us  just 
how  the  petition  read  after  amendment,  for  the  amend- 
ments are  referred  to  certain  ** paragraphs"  in  sucli 
and  such  ''folios."  As  we  have  not  the  original  papers 
before  us,  this  is  a  blind  direction.  We  suggest  that 
a  pleading  worth  while  amending  in  a  chancery  suit  is 
generally  worth  re-engrossing. 

As  far  as  we  can  see,  the  petition  was  only  amended 
by  making  it  refer  to  ''copy  of  said  order,"  "n^arked 
Exhibit  1,"  instead  of  to  a  "contract,"  and  by  adding 
an  assertion  that  the  respective  prices  written  after 
each  item  in  Exhibit  1  was  a  fair  and  market  price  for 
the  item,  and  a  prayer  asking  that  Norman  Lyle,  Eose 
Eosenberg  and  the  trustees  and  successors  in  trust 
named  in  the  trust  deeds  described  in  the  bill  of  com- 
plaint, as  well  as  Joseph  Eosenberg,  should  be  re- 
quired to  answer  the  petition. 

Identical  demurrers  (except  for  the  names  of  the 
demurrants)  were  filed  to  the  amended  petition  by 
Norman  Lyle  and  by  the  trustee  and  successor  in  trust 
(jointly)  in  the  trust  deed  sought  to  be  foreclosed  by 
him.  The  reasons  for  said  demurrers  were  stated  in 
them  to  be : 

1.  That  it  did  not  appear  by  said  petition  that  the 
last  materials  were  furnished  or  work  done  within  four 
months  next  preceding  the  filing  of  the  original  peti- 
tion. 

2,  That  it  did  not  appear  that  the  articles  alleged 
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to  be  furnished  were  actually  used  in  an  erection  and 
completion,  altering,  repairing  or  ornamenting  of  any- 
building  on  said  premises,  or  constituted  a  valuable 
or  permanent  improvement  upon  said  premises. 

3.  That  it  did  not  appear  that  the  articles  were  of 
such  a  character  or  nature  or  afl&xed  in  such  a  manner 
as  to  support  a  claim  for  mechanic's  lien. 

These  demurrers  were  sustained  by  the  court,  where- 
upon the  petitioner,  the  Detroit  Stove  Works,  elected 
to  stand  by  its  petition  as  amended  and  it  was  dis- 
missed. The  Detroit  Stove  Works  then  appealed  to 
this  court. 

It  is  argued  in  this  court  by  the  appellee  that  the 
demurrer  was  properly  sustained  to  the  amended  peti- 
tion because,  although  the  petition  shows  on  its  face 
that  it  was  filed  more  than  four  months  after  the  de- 
livery of  the  articles  mentioned,  it  fails  to  state  that 
there  had  been  within  that  time  a  claim  for  lien,  prop- 
erly verified,  filed  in  the  office  of  the  clerk  of  the  Cir- 
cuit Court  of  the  county. 

We  do  not  consider  such  an  allegation  necessary. 
If  the  failure  to  begin  such  a  suit  or  file  such  a  notice 
in  time  on  the  part  of  the  petitioner  is  not  a  matter 
of  defense  for  those  persons  to  the  prejudice  of  whom, 
under  the  provisions  of  the  Mechanic's  Lien  Act,  a  lien 
cannot  be  enforced  in  case  of  such  failure,  it  is  at  least 
a  matter  of  evidence  and  not  of  pleading,  on  the  part 
of  the  petitioner. 

The  Mechanic's  Lien  Act  does  not  deny  to  a  con- 
tractor, who  comes  otherwise  under  the  provisions 
of  the  act,  a  lien  because  he  does  not  begin  his  suit 
or  file  his  notice  in  time ;  it  merely  postpones  his  claim 
to  those  of  *' other  creditors  or  inqjimbrancers ' '  in  such 
a  case,  and  may  defeat  it  altogether  against  **  pur- 
chasers." This  matter  of  priority  must  be  provided 
for  in  a  decree  on  the  whole  case  in  which  the  inter- 
vening petition  is  filed;  but  we  do  not  think  it  neces- 
sary to  consider  it  on  this  question  of  pleading. 
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The  real  question  is,  then,  that  which,  although  it 
does  not  so  appear  in  the  record,  the  counsel  for  ap- 
pellant in  his  brief  says  the  court  below  decided  the 
case  upon:  **Were  the  articles  alleged  to  have  been 
furnished  of  such  a  character  or  nature  or  affixed  in 
such  a  manner  as  to  support  a  claim  for  mechanic's 
lien?"  This  is  conceded  by  both  parties  to  the  litiga- 
tion to  be  a  question  of  first  impression  in  Illinois, 
except  so  far  as  Thielman  v.  Garr,  75  111.  385,  decided 
in  1874,  may  be  considered  as  of  authority.  In  that 
case  as  a  dictum  (applicable  to  that  time,  as  it  seems 
to  us),  Mr.  Chief  Justice  Walker  said:  *'It  is  be- 
lieved that  ordinary  stoves  and  pipes  have  been  al- 
ways conceded  to  be  personalty  or  mere  chattels.'' 
The  court  held  that  '* furnaces"  were  intended  to  be 
permanent  and  came  within  the  operation  of  the  lien 
law.  **Ga8  ranges  and  gas  stoves"  of  the  present 
style  in  apartment  houses  are  quite  as  much  within 
the  reasoning  of  the  decision  as  within  the  language 
of  the  opinion  in  this  ease.  We  do  not  regard  it  as 
conclusive.  The  language  of  the  Mechanic's  Lien  Act 
of  1903,  sec.  1,  we  think,  properly  covers  the  articles 
delivered  and  'installed"  by  the  petitioner,  according 
to  the  terms  of  his  petition.    It  says : 

'  *  That  any  person  who  shall  by  any  contract  •  •  • 
with  the  owner  of  a  lot  *  *  *  of  land  •  •  • 
furnish  material,  fixtures,  apparatus  or  machinery  for 
the  purpose  of  or  in  the  building,  altering,  repairing 
or  ornamenting  any  house  or  other  building  *  *  * 
shall  have  a  lien  upon  the  whole  of  such  lot  *  *  * 
for  the  amount  due  to  him  for  such  material,  fixtures, 
apparatus,  machinery     *     *     *     ." 

We  think  that  the  articles  described  in  the  petition 
in  this  case  properly  fall  within  the  terms  **  fixtures, 
apparatus  or  machinery"  as  the  same  can  and  should 
be  ajjplied  to  modern  apartments.  We  do  not  consider 
the  decisions  in  other  states  on  a  matter  so  peculiarly 
one  of  statutory  construction  very  important;  but  it 
may  be  noted  that  our  conclusions  seem  to  be  in  line 
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with  those  of  the  courts  deciding  the  following  cases: 
Turner  v.  Wentworth,  119  Mass.  459;  Union  Stove 
Works  V.  Klingnian,  20  App.  Div.  (N.  Y.)  449;  Porch 
V.  Agnew  Co.,  70  N.  J.  Eq.  328]  American  Radiator  Co. 
V.  Pendleton,  62  Wash.  56. 

The  judgment  of  the  Circuit  Court  is  reversed  and 
the  cause  remanded  to  that  court  with  directions  to 
overrule  the  demurrer. 

Reversed  and  remanded  with  directions. 


The  Billboard  Pabllshing  Company,  Appellant,  y.  F. 
C.  McCarahan,  Appellee. 

Gen.  No.  20,421.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Thomas 
G.  WiNDEs,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  The  Billboard  Publishing  Company  against 
F.  C.  McCarahan  in  equity.  For  former  opinions  see 
151  111.  App.  227;  180  111.  App.  525,  542,  544.  The 
appeal  in  180  111.  App.  525,  was  heard  in  this  court 
at  the  March  Term,  1913.  On  June  20, 1913,  the  man- 
date of  the  Appellate  Court  reversing  the  order  of 
March  10,  1910,  which  dismissed  the  bill  and  remanded 
the  cause  to  the  Circuit  Court  **for  such  other  and 
further  proceedings  as  to  law  and  justice  shall  apper- 
tain," was  filed  in  the  Circuit  Court.  July  25,  1913, 
the  Circuit  Court  gave  the  complainant  the  right  to 
file  a  supplemental  bill,  and  ordered  an  injunction 
pendente  lite  against  McCarahan's  prosecuting  the 
suit  at  law,  in  which  judgment  had  been  entered  De- 
cember 21, 1910,  and  prosecuting  certain  suits  on  bonds 
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relating  to  the  judgment  obtained  in  the  case,  and 
taking  any  further  proceedings  to  collect  said  judg- 
ment. The  supplemental  bill  prayed  that  all  suits  and 
proceedings  by  McCarahan  to  collect  the  judgment  ob- 
tained by  him  in  an  action  at  law  December  21,  1910, 
be  restrained  and  that  The  Billboard  Publishing  Com- 
pany be  allowed  damages  against  McCarahan  for  the 
violation  of  the  injunction  heretofore  entered  in  this 
case,  and  prayed  for  an  accounting  pending  before  one 
of  the  masters  in  chancery.  McCarahan  filed  an 
answer,  and  afterward  withdrew  it  and  filed  a  plea, 
setting  forth  that  the  action  at  law  involved  all  the 
matters  set  forth  in  the  equity  action  and  the  judgment 
therein  was  a  complete  determination  of  the  same.  De- 
murrer to  the  plea  was  overruled.  Leave  was  given 
to  file  a  replication.  From  a  decree  entered  in  favor 
of  the  defendant,  plaintiff  appeals. 

Simmons  &  Irving,  for  appellant. 

J.  S.  McClxjre,  for  appellee. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Injunction,  $  212* — tohat  is  effect  of  erroneous  dismissal. 
Where  an  action  has  been  brought  at  law,  and  before  trial  thereof 
an  action  Is  brought  by  the  defendant  therein  In  a  court  of  equity 
and  therein  the  prosecution  of  the  suit  at  law  is  enjoined,  and  the 
suit  In  equity  is  erroneously  dismissed,  the  Injunction  Is  thereby 
dissolved  and  the  court  of  law  and  its  officers  can  thereafter  pro- 
ceed to  Judgment  unless  restrained  by  a  subsequent  action  in  equity. 

2.  Appeal  and  error,  §  1797* — what  is  effect  of  reversal  on  in- 
termediate proceedings  in  a  related  action.  A  Judgment  at  law  in- 
Yolving  the  decision  of  the  same  case,  facts  and  Issues  of  an  action 
In  equity  to  enjoin  the  prosecution  of  the  action  at  law,  erroneously 
dismissed  by  the  trial  court,  the  Judgment  being  rendered  after  such 

•See  Illlnota  Notes  Divert.  Vol*.  XI  to  XV,  and  CnmiiUtlTe  Quarterly,  fame 
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dismissal,  is  not  affected  by  a  decision  of  the  Appellate  Court  there- 
after that  such  dismissal  is  erroneous  though  not  void,  even  though 
the  plaintiff  in  said  equity  suit  relied  on  the  theory  that  the  order 
of  dismissal  was  void  and  failed  to  make  any  defense  to  the  action 
at  law. 


Lnee  Farnitnre  Company,  Defendant  in  Error,  t.  The 
Almini  Company,  Plain tilT  in  Error. 

een.  No.  20,507.    (Not  to  lie  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  I^bank  H. 
Gbaham»  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.  Affirmed.  Opinion  filed  April  26,  1915.  Rehearing 
denied  May  10,  1915. 

Statement  of  the  Case. 

Action  by  the  Luce  Furniture  Company,  a  corpora- 
tion, against  The  Almini  Company,  a  corporation,  for 
goods  purchased  by  the  Alminf  Company  A.  of  New 
York  and  sent  by  the  order  of  said  company  to  two 
other  parties  in  New  York.  Before  the  goods  were 
paid  for  said  company  ceased  to  exist  and  Almini 
Company  B.  was  organized  for  the  purpose  of  taking 
over  and  continuing  the  business  of  said  company, 
which  it  did,  and  its  capital  stock  was  virtually  the 
same  as  that  of  said  company.  Judgment  for  plain- 
tiflf.  Defendant  appeals.  Affirmed  for  the  same 
reasons  this  court  affirmed  Quinlan  v.  Almim  Co.,  191 
El.  App.  568. 

George  W.  Wilbub,  for  plaintiff  in  error. 

Eastman  &  White,  for  defendant  in  error;  WiMiiAM 
E.  Peacock,  of  counsel. 
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Mb.  Presiding  Jubtics  Brown  delivered  the  opinion 
of  the  court 

Abstraet  of  the  Decision. 

1.  CoBPOBATioifs,  S  597* — when  succeeding  corporatUm  liable  for 
dehta  of  predecessor.  A  corporation  created  to  take  over  the  busi- 
ness of  another  corporation  of  the  same  name  whose  charter  had 
expired,  the  capital  stock  of  which  was  paid  by  the  transfer  of  all 
the  property  and  assets  of  the  latter,  is  liable  for  the  unpaid  pur- 
chase price  of  goods  ordered  by  the  latter  prior  to  the  expiration 
of  its  charter. 

2.  CoBPOBATioNs,  |  346* — when  corporation  cannot  object  to  want 
of  power.  A  corporatiou  accepting  the  benefits  of  a  transaction  can- 
not in  an  action  for  the  purchase  price  object  to  its  want  of  power 
to  engage  in  the  particular  undertaking. 

3.  CoBPoaATioNS,  S  325* — w?iat  business  incidental  to  that  for 
which  organized.  Trading  in  furniture  may  reasonably  be  consid- 
ered as  incidental  to  the  business  of  a  corporation  formed  to  engage 
in  the  business  of  Interior  decoration. 


Ballard-Johnson  Land  &  Sheep  Company  for  use  of 
J.  H.  Bishop,  Administrator,  Appellant,  y.  Oregon 
Short  Line  Bailroad  Company,  Appellee. 

Gen.  No.  20,535.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Mabtin,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1914.    Affirmed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  BuUard-John^on  Land  &  Sheep  Com- 
pany, a  corporation,  for  the  use  of  J.  H.  Bishop,  ad- 
ministrator of  the  estate  of  J.  M.  Wilson,  deceased, 
against  the  Oregon  Short  Line  Railroad  Company 

•See  nilnoLi  Notes  DtvMt,  Vols.  XI  to  XVp  «bA  CwmiHstlv  Qvartorlj,  uum^ 
topic  MMt  ■ecUon  nmnber. 
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for  damages  for  the  failure  to  have  cars  at  Emmet, 
Idaho,  at  a  specified  time.  The  questions  in  this  case 
bear  much  resemblance  to  those  presented  to  this  court 
in  Goodivin  v.  Oregon  Short  Line  R.  Co.,  191  111.  App. 
146.  The  station  agent  of  the  Idaho  Northern  Eail- 
road  Company  at  Emmet  gave  an  order,  according  to 
the  testimony  of  the  plaintiff,  to  the  station  agent  of 
the  Oregon  Short  Line  Eailroad  Company  at  Nampa, 
after  he  had  received  an  order  from  the  plaintiff  for 
cars  at  Emmet  for  the  shipment  of  stock  from  that 
place.  The  agent  at  Nampa  placed  the  order  with  the 
Chicago  dispatcher  of  the  Oregon  Short  Line  Railroad 
Company  at  Nampa.  Afterwards  said  dispatcher 
had  a  conversation  with  the  vice-president  of  the  de- 
fendant Company  and  informed  said  president  that 
he  did  not  know  whether  the  defendant  could  get  the 
cars  on  time  but  that  the  plaintiff  would  get  the  cars 
as  soon  as  they  could.  Judgment  for  the  defendant. 
Plaintiff  appeals. 

Charles  A.  Butleb,  for  appellant;  Franklin  Eabeb, 
of  counsel. 

John  A.  Sheean,  for  appellee. 

Mr.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Cabmebs,  8  55* — what  are  powers  of  agent,  A  local  station 
agent  in  charge  of  a  railroad  company's  business  at  a  particular 
station  is  presumed  to  have  authority  to  represent  the  company  in 
all  matters  connected  with  the  transaction  of  its  business  at  that 
particular  station,  but  he  is  not  presumed  to  have  authority  to  act 
for  the  company  at  other  stations,  and  when  he  attempts  to  do  80» 
his  act,  unless  ratified,  will  not  bind  the  company. 

2.  Cabbikes,  S  55* — when  agent  cannot  Hnd  carrier.  The  prom- 
ise of  the  local  agent  of  a  railroad  company  and  its  train  dispatcher 

*See  Illinois  Notes  Digest,  Tols.  XI  to  XT>  and  CumiiUtlTe  Quarterly,  tame 
topic  and  section  nombeir. 
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to  supply  cars  to  a  shipper  on  the  tracks  of  another  railroad  is  not 
hinding  upon  the  former  company. 

3.  Cabbieb,  §  55* — tohat  not  acquiescence  in  acts  of  agent.  Knowl- 
edge by  the  vice-president  of  a  railway  company  from  its  chief  local 
dispatcher  that  one  of  its  local  agents  has  received  an  order  or  re- 
quest from  the  local  agent  of  another  road  to  supply  the  order  for 
cars  made  to  the  latter  by  one  of  its  patrons  does  not  make  such 
company  liable  for  damages  for  a  delay  in  filling  the  order  where 
no  contract  exists,  the  act  of  supplying  the  cars  where  the  agents 
of  the  company  have  not  agreed  to  do  so  not  constituting  acqui- 
escence. 

4.  Cabbisbs,  §  55* — when  compliance  with  previous  contrfids  of 
agent  does  not  show  authority.  The  act  of  the  local  agent  of  a  rail- 
way company  in  supplying  cars  for  the  patrons  of  another  company 
upon  the  request  of  the  local  agent  of  the  latter  does  not  make  the 
former  liable  for  failure  to  supply  such  cars  on  the  ground  that 
the  local  agent  had  authority  to  make  a  contract  binding  on  it  on 
account  of  his  previous  like  conduct  ratified  by  the  company. 


Daisy  B.  Page,  Defendant  in  Error,  y.  Brink's  Chicago 
City  Express  Company,  Plaintiff  in  Error. 

Gen.  No.  20,584.    (Not  to  be  reported  in  fall.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  P.  Do- 
LAN,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.     Opinion  filed  April  26,  1916. 

Statement  of  the  Case. 

Action  by  Daisy  B.  Page  against  Brink's  Chicago 
City  Express  Company  in  the  Municipal  Court  of 
Chicago  in  an  action  of  tort,  arising  out  of  a  claim  for 
damages  to  the  automobile  of  the  plaintiff  in  a  colli- 
sion through  the  alleged  negligence  of  the  employee 
of  the  defendant.  Trial  without  a  jury.  Judgment  for 
the  plaintiff  for  $124.15,  and  defendant  brings  error. 

•See  Illinois  Notos  Digest,  Vol*.  HI  to  X^,  V^d  Cunml^tlve  Quarterl7,  Mme 
topio  imd  taction  number* 
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William  Engi^h,  for  plaintiff  in  error. 

Fbank  M,  Cox  and  R.  J.  Fellingham,  for  defendant 
in  error. 

Mb.  Presiding  Justice  Brown  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1,  Negligence,  §  186* — when  ownership  question  of  fact.  The 
ownership  of  a  wagon  operated  by  an  employee  of  the  defendant 
in  an  action  for  damages  for  negligence  is  a  question  of  fact 

2.  Automobiles  and  oakaqes,  §  2* — when  question  of  negligence 
and  contributory  negligence  for  jury.  In  an  action  for  damages  for 
Injury  to  an  automobile  in  a  collision  claimed  to  have  been  caused 
by  defendant's  turning  sharply  across  the  path  of  plaintiff's  automo- 
bile, necessitating  a  similar  turn  by  the  latter  and  a  consequent 
collision  with  a  car  in  the  rear,  the  questions  of  negligence  and 
contributory  negligence  were  held  to  be  questions  of  fact 


Western  Beserye  National  Bank  of  Warren,  Ohio,  Ap- 
pellee, Y.  Supply  Manafacturing  Company,  Appel- 
lant. 

Gen.  No.  19,911. 

1.  Bills  and  notes,  §  118* — when  subject  to  defenses.  Notes 
which  show  on  their  face  that  they  are  secured  by  a  chattel  mort- 
gage are  subject  to  all  defenses  existing  in  favor  of  the  maker 
against  the  payee. 

2.  Sales,  S  279* — when  breach  of  warranty  umived.  Breach  of 
warranty  is  no  defense  to  an  action  for  the  purchase  price  of  a 
printing  press  where  the  contract  provided  that  settlement  should 
be  made  with  the  vendor  upon  fulfillment  of  the  guaranty,  and  it 
was  apparent  that  in  giving  the  notes  the  defendant  did  not  rely 

«See  Illinois  Notes  DlxeM,  Vols.  XI  to  XV,  and  CmnuUtlTe  Qoartorlj,  ■nme 
topic  and  section  number. 


Chicago — ^Fibst  District — April,  1915.        391 

Western  Reserve  Nat.  Bank  v.  Supply  Mfg.  Co.,  192  111.  App.  390. 

upon  the  guaranty,  but  elected  to  accept  the  press  and  give  Its  notes 
therefor. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Edwabd 
M.  Manqan,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  April  26,  1916. 

Foreman,  Levin  &  Eobertson,  for  appellant. 

Lavern  W.  Thompson,  for  appellee.    . 

Mr.  Justice  Baker  delivered  the  opinion  of  tlie 
court. 

In  this  case  the  defendant  pleaded  nine  special  pleas, 
to  each  of  which  the  plaintiff  demurred.  The  demur- 
rers were  sustained  and,  the  defendant  electing  to 
abide,  there  was  a  judgment  for  plaintiff  for  $4,316 
and  costs,  and  the  defendant  appealed. 

The  parties  entered  into  a  contract  in  writing  for  the 
purchase  by  defendant  of  plaintiff  of  a  printing  press. 
Each  special  plea  sets  out  the  contract  in  hdec  verba. 
The  allegations  in  each  plea  as  to  the  giving  of  notes  as 
provided  in  the  contract  are  identical,  and  we  think 
the  decision  in  the  case  turns  on  the  construction  of 
the  contract  and  the  effect  of  the  giving  of  the  notes 
as  alleged.  The  contract  is  in  the  form  of  an  order 
addressed  to  plaintiff  by  defendant  and  accepted  by 
the  plaintiff.    It  contains  the  following  provision : 

**You  are  to  send  us,  to  remain  for  ten.  days  with- 
out charge,  a  competent  man  to  erect  press,  instruct 
our  men  in  the  use  of  the  feed  and  to  demonstrate  your 
guaranty  that  with  competent  pressman,  accurate 
plates  and  observance  of  your  instructions,  the  press 
will  handle  flat  paper  stocks  in  all  sizes  from  ll''xl7'' 
to  28''x42"  cover  forms  of  all  sizes  up  to  27i/^"x41" 
and  wiU  do  good  printing  at  a  speed  of  4500  per  hour, 
where  accurate  register  is  not  necessary  and  at  a 
speed  of  4000  per  hour  where  accurate  register  is  re- 
quired, provided  the  stock  is  not  electrified  or  other- 
wise in  bad  condition  on  all  grades  of  flat  paper  stocks 
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heavier  than  French  folio  excepting  gummed,  glazed 
and  blotting  paper,  and  printing  our  monthly  magazine 
covers  equal  in  every  respect  to  the  Saturday  Evening 
Post. 

Settlement  is  to  be  made  with  the  erector  upon  ful- 
fillment of  the  above  guaranty,  the  payments  to  be 
made  in  exchange  on  New  York  for  $2000.00,  and  the 
balance,  $4750.00  in  13  six  per  cent,  interest  bearing 
notes,  12  notes  for  $125.00  each  maturing  monthly  and 
one  note  for  $3250.00  due  in  one  year." 

The  contract  provides  that  the  notes  should  be  se- 
cured by  chattel  mortgage,  and  they  were  so  secured, 
as  appears  from  their  face,  and  therefore  are  subject 
to  all  defenses  existing  in  favor  of  the  maker  against 
the  payee.  Chapter  95,  R.  S.  sec.  25  (J.  &  A.  If  7602). 
The  action  was  brought  on  the  seven  notes  last  falling 
due. 

All  of  the  special  pleas  allege  as  a  defense  a  breach 
of  the  warranty  contained  in  the  contract,  some  of 
them  as  giving  the  defendant  the  right  to  recoup  dam- 
ages for  such  breach,  and  others  setting  up  such  breach 
as  a  failure  of  consideration  of  the  notes.  The  con- 
tract imposed  no  obligation  on  the  buyer  to  make  the 
cash  payment  or  give  the  notes  provided  for  in  the 
contract  until  such  time  as  the  man  sent  by  the  seller 
to  the  buyer  should  demonstrate  the  guaranty  of  the 
seller  contained  in  the  contract  that  the  press  would 
do  the  work  it  was  guarantied  to  do  with  a  competent 
pressman  and  the  observance  of  the  seller's  instruc- 
tions. 

Each  of  the  special  pleas  contains  the  following 
averment: 

**And  that  said  agreement  was  thereafter  formally 
accepted  by  the  Niles  oflSce  of  the  Harris  Automatic 
Press  Company,  and  that  thereafter  the  said  Harris 
Automatic  Press  Company,  pursuant  to  said  agree- 
ment, delivered  to  this  defendant  the  certain  printing 
press  in  said  agreement  described  and  this  defendant 
delivered  to  said  Harris  Automatic  Press  Company 
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its  certain  promissory  notes  as  in  said  agreement  is 
provided,  which  said  promissory  notes  were  secured 
by  a  certain  chattel  mortgage  upon  said  press,  duly 
executed,  acknowledged  and  recorded,  pursuant  to  law, 
and  among  which  said  notes  were  the  notes  sued  upon 
by  the  plaintiff  herein." 

We  think  that  the  principle  announced  in  Fred  W. 
Wolf  Co.  V.  Monarch  Refrigerating  Co.,  252  111.  491, 
is  controlling  in  this  case.  In  that  case,  it  is  true,  the 
contract  provided  that  the  acceptance  by  the  buyer 
after  the  time  allowed  for  a  test  should  be,  **a  full 
discharge  of  the  agreements  hereinbefore  contained.'' 
In  this  case  the  contract  provides  that,  **  settlement 
should  b^  made  with  the  erector,  the  plaintiff,  upon 
fulfillment  of  the  guaranty."  We  think  it  appears 
from  each  plea  that  the  defendant  did  not  in  giving 
the  notes  rely  on  the  guaranty  of  the  plaintiff,  but 
elected,  in  the  exercise  of  its  own  judgment,  to  accept 
the  press  that  had  been  delivered  to  it  and  give  its 
notes  for  the  same,  and  that  the  settlement  was  made 
and  the  notes  given  in  fulfillment  and  discharge  of  the 
guaranty.    Schmidt  v.  Jutting,  31  So.  Dak.  69. 

The  trial  court  did  not  err  in  sustaining  the  demur- 
rers to  the  special  pleas,  and  the  judgment  is  affirmed. 

:Affirmed. 


Albert  Buck,  Administrator,  Appellee,  t.  0.  W.  Bosen- 
thal,  Appellant. 

Gen.  No.  19,980.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
A.  McDonald,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.  Affirmed.  Opinion  filed  April  26,  1915.  Rehearing  de- 
nJed  May  10,  1915. 
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Statement  of  the  Case. 

Action  by  Albert  Buck,  administrator  of  the  estate 
of  August  Bockehnan,  deceased,  against  0.  W.  Rosen- 
thal to  recover  damages  for  the  negligence  of  the  de- 
fendant in  causing  the  death  of  the  said  August  Bockel- 
man,  an  employee  of  the  defendant,  in  sending  him 
into  the  basement  of  a  saloon  to  work,  which  the  de- 
fendant, the  plaintiff  charges,  knew  or  ought  to  have 
known  in  the  exercise  of  reasonable  care  was  an  un- 
safe place  to  work.  The  defendant,  a  contracting 
carpenter,  contracted  to  lower  the  floor  above  the  base- 
ment. A  great  deal  of  material  was  piled  on  the  floor 
at  the  time  it  fell.  A  contracting  mosaic  worker  placed 
the  material  on  the  floor.  The  foreman  of  the  defend- 
ant knew  this. 

Trial  before  a  jury.  Judgment  for  the  plaintiff  and 
defendant  brings  error. 

Winston,  Payne,  Strawn  &  Shaw  and  Charles  J. 
0  'Connor,  for  appellant ;  John  D.  Black  and  Edward 
W.  Everett,  of  counsel. 

Darrow  &  Baily,  for  appellee. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Tbial,  S  246* — iDhen  verdict  in  favor  of  codefendant  not  in" 
consistent.  In  an  action  for  the  death  of  an  employee  of  a  con- 
tracting carpenter,  caused  by  the  collapse  of  a  floor,  and  another 
contractor  who  was  charged  with  overloading  the  floor,  a  verdict 
in  favor  of  the  latter  is  not  inconsistent  with  a  verdict  against  the 
former,  who  was  charged  with  directing  the  decedent  to  work  in  a 
place,  which  in  the  exercise  of  reasonable  care  he  should  have 
known  was  unsafe. 

2.  Masteb  and  servant,  §  170* — tohen  notice  to  foreman  of  de- 
fect Ending  on  master.    Notice  to  a  foreman  in  charge  of  work,  of 

*8ee  lUinolfi  Notes  Diffest,  Vote.  %l  to  XV,  and  CumolftUve  Quarterly, 
topic  and  aectloQ  ppmb^r. 
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the  unsafety  of  the  place  in  which  an  employee  was  at  work,  is 
notice  to  the  master. 

3.  Master  and  servant,  §  155* — when  plaintiff  need  not  show  that 
third  person  was  negligent  in  overloading  floor.  In  an  action  for 
the  death  of  an  employee  of  a  contracting  carpenter,  caused  by  the 
collapse  of  a  floor,  which  it  was  charged  was  overloaded  by  another 
defendant,  to  sustain  a  verdict  against  the  former  it  is  not  neces- 
sary that  plaintiff  show  that  the  latter  negligently  overloaded  the 
floor,  it  being  sufficient  to  show  that  the  floor  was  overloaded  and 
that  the  former,  decedent's  employer,  had  knowledge  of  that  fact. 

4.  Master  and  servant,  §  710* — when  negligence  question  for 
jury.  In  an  action  against  a  contracting  carpenter  for  the  death 
of  his  employee,  caused  by  the  collapse  of  a  floor,  which  it  was 
charged  had  been  overloaded  by  another  contractor,  whether  de- 
fendant knew  or  in  the  exercise  of  reasonable  care  should  have 
known  that  the  floor  was  unsafe  and  dangerous  when  he  directed 
decedent  to  work  underneath  it  was  a  question  for  the  jury. 

5.  Trial,  §  215* — when  rights  to  he  determined  <is  of  time  of 
making  motion  for  directed  verdict.  Where  a  defendant  moves  for 
a  directed  verdict  and  offers  no  evidence,  his  rights  must  be  de- 
termined as  they  existed  when  the  motion  was  made,  notwithstand- 
ing another  joint  defendant  subsequently  offers  evidence  in  his 
own  behalf. 


P.  Eielly  &  Son,  Plaintiff  in  Error,  v.  National  Parlor 
Furniture  Company,  Defendant  in  Error. 

Gen.  No.  20,059. 

1.  MtJNiciPAL  Court  or  Chicago,  §  19* — when  ruling  on  motion 
for  default  not  disturbed.  A  motion  for  a  default  is  a  matter  rest- 
ing in  the  discretion  of  the  court,  and  the  exercise  of  this  discre- 
tion will  not  be  interfered  with  on  appeal  except  in  cases  where 
it  clearly  appears  that  there  has  been  an  abuse  of  such  discretion. 

2.  Municipal  Court  of  Chicago,  §  14* — how  interrogatories  may 
he  used.  The  interrogatory  and  answer  thereto  in  the  Municipal 
Court  is  not  a  pleading.    The  answer  may  be  used  as  evidence  on 

*Se«  nilnoU  Notes  DlRest,  VoU.  XI  to  XV,  and  CiimnlatiTe  Quarterly,  lame 
topic  and  Motion  number. 
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the  trial  or  in  support  of  an  application  for  a  directed  verdict  for 
the  defendant,  but  cannot  be  used  in  support  of  a  motion  to  dis- 
miss the  suit 

3.  Municipal  Coubt  of  Chicago,  S  16* — when  admissions  in  in- 
terrogatories do  not  waive  jury  trial.  The  admission  of  facts  in  an 
answer  to  the  interrogatories  of  the  plaintiff  in  an  action  in  the 
Municipal  Court  cannot  be  construed  as  a  waiver  of  trial  by  jury. 

4.  Municipal  Couet  of  Chicago,  §  14* — when  court  cannot  de- 
termine questions  of  fact  on  interrogatories.  A  motion  to  dismiss 
an  action  based  upon  the  interrogatory  and  the  answer  thereto  in 
the  Municipal  Court  does  not  devolve  on  the  court  the  determina- 
tion summarily  of  a  question  of  fact. 

5.  COBPOBAHONS,  §  742* — when  action  hy  foreign  corporation  not 
dismissed  on  answers  to  interrogatories.  An  action  cannot  be  dis- 
missed on  the  ground  that  the  plaintiff  is  a  foreign  corporation 
doing  business  in  this  State  in  violation  of  the  statutes,  merely  on 
the  ground  that  such  fact  appears  from  interrogatories  and  answers 
thereto  filed  in  an  action  in  the  Municipal  Court 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  James  C.  Mab- 
nN,  Judge,  presiding.  Heard  in  this  court  at  the  March  term,  1914. 
Reversed  and  remanded.    Opinion  filed  April  26,  1915. 

Vboman,  Munro  &  Vboman  and  Sidney  N.  Ware, 
for  plaintiff  in  error. 

Lee  J.  Frank,  Maby  Leb  Colbebt  and  Chables  H. 
Pease,  for  defendant  in  error. 

Mb.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

The  plaintiff  corporation,  P.  Rielly  &  Son,  brought 
an  action  in  the  Municipal  Court  against  the  defend- 
ant for  merchandise  sold  and  delivered  and  filed  a 
statement  of  claim.  Afterwards,  by  order  of  the  court, 
it  filed  a  more  specific  statement  of  claim.  The  con- 
tention that  the  court  erred  in  denying  plaintiff's 
motion  for  a  default  for  the  reason  that  defendant 
did  not  appear  and  file  an  affidavit  of  defense  within 
the  time  fixed  for  its  appearance  is  without  merit. 

•See  niinoto  Notes  Digeflt,  VoU.  XI  to  XY.  and  CumiiUaTe  Quarterlj,  huoo 
tople  Mid  Mctioa  number. 
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Whether  a  default  and  judgment  shall  be  set  aside  is 
a  matter  resting  in  the  discretion  of  the  court,  and  the 
exercise  of  this  discretion  will  not  be  interfered  with 
on  appeal  except  in  cases  where  it  clearly  appears  that 
there  has  been  an  abuse  of  such  discretion.  This  be- 
ing the  rule  when  default  has  been  entered,  it  should 
apply  with  all  its  force  to  a  ruling  on  a  motion  for 
default. 

The  defendant  filed  interrogatories  which  were  an- 
swered by  the  plaintiff.  The  defendant  then  moved 
that  the  suit  be  dismissed,  basing  its  motion  on  plain- 
tiff's amended  statement  of  claim,  the  affidavit  of  de- 
fense and  plaintiff's  answer  to  the  interrogatories. 
The  court  granted  the  motion  and  dismissed  the  action. 

The  purpose  of  permitting  interrogatories  is  to  ob- 
tain a  discovery  of  facts  resting  in  the  knowledge  of 
a  party  to  a  suit.  An  interrogatory  and  answer  there- 
to is  not  a  pleading.  The  answer  may  be  used  as  evi- 
dence on  the  trial  or  in  support  of  an  application  for 
a  directed  verdict  for  the  defendant,  but  cannot  be 
used  in  support  of  a  motion  to  dismiss  the  suit.  The 
admission  of  facts  contained  in  the  answer  to  the  in- 
terrogatories cannot  be  construed  as  a  waiver  of  trial 
by  jury.  The  motion  to  dismiss  could  not  devolve  on 
the  court  the  determination  summarily  of  a  question 
of  fact.  On  this  motion  the  court  ought  not  to  have 
determined  the  question  of  fact  whether  the  plaintiff 
corporation  was  doing  business  in  Illinois  in  violation 
of  the  statute,  but  ought  to  have  remitted  the  parties 
for  trial  to  a  jury. 

The  judgment  of  the  Municipal  Court  is  reversed 
and  the  cause  remanded. 

Reversed  and  remanded. 
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City  of  Chicago,  Defendant  in  Error,  t.  Otto  Gross, 
Plaintiff  in  Error. 

Gen.  No.  20,197.    (Not  to  be  reported  in  fnll.) 

EJrror  to  the  Municipal  CJourt  of  Chicago;  the  Hon.  Rufus  F.  Rob- 
inson, Judge,  presiding.  Heard  In  this  court  at  the  March  term, 
1914.    Reversed  and  remanded.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Prosecution  by  the  City  of  Chicago  against  Otto 
Gross  for  the  violation  of  a  city  ordinance  directed 
against  **  every  common,  ill-governed  or  disorderly 
house,  room  or  other  premises,  kept  for  the  encourage- 
ment of  idleness,  gaming,  drinking,  fornication  or  other 
misbehaviors  *  *  *.'*  The  proprietor  of  a  saloon 
secured  the  services  of  the  defendant  to  operate 
his  place  of  business  during  his  illness.  To  reverse 
a  judgment  of  conviction,  plaintiff  brings  error. 

D.  B.  Brillow  and  George  J.  Beece,  for  plaintiff 
in  error. 

William  H.  Sexton  and  James  S.  McInernby,  for 
defendant  in  error;  Albert  J.  W.  Appell,  of  counsel. 

Mr.  Justice  Baser  delivered  the .  opinion  of  the 
court. 

Abstract  of  the  Becision. 

DisoBDEBLT  HOUSE,  S  2* — When  evidence  insufflcient  to  sustain 
conviction.  Where  on  a  prosecution  for  violating  an  ordinance 
against  the  keeping  of  a  house  for  the  "encouragement  of  Idleness, 
gaming,  drinking,  fornication  or  other  misbehaviors,"  the  evidence 
showed  that  defendant  was  merely  in  charge  of  a  saloon  tempor- 
arily during  the  illness  of  the  proprietor  and  was  arrested  on  the 
day  following  that  on  which  he  took  charge,  and  the  evidence  falls 
to  show  that  the  house  was  kept  for  prohibited  purposes  while  de- 
fendant was  in  charge,  a  judgment  of  conviction  will  be  reversed. 

•See  nUnolfi  Notes  Divest,  Vols.  ZI  to  XY,  and  CnmiilAtlTe  Qmuterlj,  atanm 
topto  Mid  section  number. 
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Julius  G.  Breitenstein^  Appellant,  t.  Independent  But- 
ton &  Machine  Company,  Appellee, 

een.  No.  30,370. 

1.  Payment,  S  34* — when  acknowledgment  conclusive.  An  ac- 
knowledgment by  plaintiff  of  his  Indebtedness  to  the  defendant 
"after  all  counter-claims  of  whatever  character  that  I  have"  against 
the  defendant,  held  to  bar  an  action  for  amounts  claimed  under  an 
alleged  indefinite  agreement  entered  into  prior  to  the  making  of  the 
acknowledgment,  such  acknowledgment  not  having  been  satisfac- 
torily explained. 

2.  Evidence,  $  381* — when  parol  evidence  of  intention  inadmAs- 
Hhle,  Where  a  party  executes  a  written  acknowledgment  of  in- 
debtedness, such  writing  is  the  only  proper  evidence  of  the  purpose 
of  the  writer,  and  of  what  he  intended  or  did  not  intend  by  the 
words  used. 

3.  CoNTBACTS,  S  385* — when  evidence  inauHicient  to  show  con- 
tract. Evidence  held  insufficient  to  prove  a  definite  agreement  on 
the  part  of  the  defendant  or  its  officers  to  pay  plaintiff  for  patents 
assigned  to  it. 

4.  CoNTBAOTB,  %  8* — whcn  void  for  indefiniteness.  Where  an 
agreement  is  so  vague  and  indefinite  that  it  is  not  possible  to  col- 
lect from  it  the  full  intention  of  the  parties,  it  is  void,  for  neither 
the  court  nor  the  jury  can  make  an  agreement  for  the  parties. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  James 
C.  Martin,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  April  26,  1916. 

Cleland/Lee  &  Phelps,  for  appellant;  Lester  E. 
Lee,  of  counsel. 

Matz,  Fisher  &  Boyden,  for  appellee;  Laird  Bell, 
of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Plaintiff  Breitenstein  brought  an  action  of  the  first 
class  in  the  Municipal  Court  against  the  defendant 

•See  IlllnoU  Notes  DUeat,  VoU.  XI  to  XV,  and  CiuiiulftUTe  Quarterly,  came 
topic  an4  Mtftloa  nvmber. 
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corporation  to  recover  damages  for  the  breach  of  an 
alleged  promise  by  defendant  by  Kultchar,  its  presi- 
dent, to  pay  plaintiff  for  **two  patents  at  the  market 
value  thereof  at  the  time  they  were  paid  for."  The 
cause  was  tried  by  the  court  and  resulted  in  a  finding 
and  judgment  for  the  defendant  and  the  plaintiff  ap- 
pealed. In  1904  plaintiff  and  Silsby  were  engaged 
in  manufacturing  machines  to  make  buttons  and  in 
making  button  dies.  In  July  of  that  year  the  defend- 
ant corporation  was  organized  to  engage  in  the  same 
business.  Plaintiff  bought  Silsby 's  interest  in  the 
plant  and  business  and  sold  the  same  to  the  defend- 
ant. He  made  a  bill  of  sale  to  Trilling  and  Trilling 
made  a  bill  of  sale  to  Kultchar.  The  bill  of  sale  to 
Trilling  transferred  the  plant  and  equipment  of  plain- 
tiff, the  good  will  of  his  business  and  **all  rights,  pro- 
spective rights,  and  patents  now  in  existence,  and 
patents  applied  for,  of  which  said  party  of  the  first 
part  (Breitenstein)  is  at  the  present  time  the  owner, 
or  may  hereafter  in  any  way  be  or  become  entitled 
to;  also  all  the  inventions,  in  part  or  entirely,  here- 
after made  or  discovered  by  said  party  of  the  first 
part,  improving,  perfecting,  supplanting  or  supersed- 
ing the  invention  or  inventions  now  in  existence;  also 
any  and  all  inventions  hereafter  to  be  made,  whether 
patentable  or  not,  which  may  at  present  or  hereafter 
be  of  use  or  become  valuable  in  the  conducting  of  a 
business  of  a  similar  nature  to  the  one  said  party  of 
the  first  part  is  at  the  present  time  engaged  in,  or  any 
business  that  may  become  an  outgrowth  of  said  busi- 
ness, whether  hereafter  conducted  by  an  individual, 
firm  or  corporation,  as  the  case  may  be.^'  The  bill  of 
sale  from  Trilling  to  Kultchar  transferred  the  prop- 
erty bought  by  Trilling  from  plaintiff,  the  good  will 
of  his  business,  and  contains  the  same  provision  that 
is  contained  in  the  bill  of  sale  to  Trilling.  Kultchar 
transferred  the  plant,  equipment  and  rights  so  trans- 
ferred to  him  to  the  defendant  corporation  and  the 
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plaintiff  received  for  the  plant,  equipment  and  rights 
so  transferred  by  him  $1,000  of  the  stock  of  the  de- 
fendant at  par  and  was  given  the  right  to  buy  forty 
shares  in  addition  for  $1,000.  Plaintiff  was  employed 
to  take  charge  of  and  operate  the  plant.  He  began 
to  work  for  the  defendant  at  $20  per  week,  which  was 
increased  *' right  along"  and  had  a  drawing  account 
on  which  he  drew  certain  amounts  from  the  defendant 
from  time  to  time.  In  1906  a  patent  was  issued  to 
plaintiff  for  a  button  machine,  dated  November  29th, 
and  another  patent  was  issued  to  him  for  a  button 
machine  dated  September  29,  1908.  The  defendant 
corporation  paid  the  expenses  of  procuring  both  patents 
and  they  were  both  assigned  to  it  by  the  plaintiff. 

Plaintiff's  account  with  the  defendant  was  over- 
drawn June  30,  1909,  $601.39,  and  he  had  borrowed 
from  defendant  $1,177  and  given  his  note  therefor 
dated  June  4,  1902.  June  30,  1909,  he  signed  and  gave 
to  the  defendant  the  following  instrument : 
**The  Independent  Button  &  Machine  Co. 

Chicago,  June  30,  1909. 

I  hereby  acknowledge  an  indebtedness  to  the  Inde- 
pendent Button  &  Machine  Co.  of  Seventeen  Hundred 
Seventy-eight  and  39/100  Dollars  ($1,778.39),  of  which 
$601.39  is  for  overdraft  on  open  salary  account,  and 
$1,177.00  is  for  loan  evidenced  by  my  note  dated  June 
4,  1909,  after  all  counter-claims  of  whatever  character 
that  I  have  had  against  either  M.  E.  Kultchar  or  the 
Independent  Button  &  Machine  Co.  have  been  deducted. 
(Signed)     J.  G.  Breitenstein." 

Plaintiff's  case  begins,  as  stated  by  himself,  with 
an  agreement  to  assign  to  defendant  inventions  of 
the  character  of  the  inventions  for  which  the  patents 
in  controversy  were  issued,  and  concludes  with  a  state- 
ment that  plaintiff  is  indebted  to  defendant  in  the  sum 
of  $1,778.30,  after  all  **  counter-claims  of  whatever 
character  that  I  have  had  against  either  M.  K.  Kult- 
char or  the  Independent  Button  Co.  have  been  de- 
ducted."    The   alleged  promises   on  which  plaintiff 
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relies  were  made,  if  made  at  all,  after  the  agreement 
to  assign  the  patents  were  made  and  before  the  writing 
by  plaintiff  on  June  30,  1909,  admitting  that  he  was 
indebted  to  defendant,  after  deducting  all  counter- 
claims that  he  had  had  either  against  Kultchar  or  the 
defendant,  in  the  sum  of  $1,178.39,  was  given  to  de- 
fendant. 

The  document  dated  June  30,  1909,  is  an  admission 
that  the  defendant  was  not  indebted  to  the  plaintiff; 
and  while  not  conclusive  like  a  release  under  seal,  it 
is  a  bar  to  the  suit  unless  explained.  The  only  evi- 
dence tending  to  explain  it  was  the  testimony  of  the 
plaintiff  as  to  his  purpose  in  making  the  statement. 
The  written  statement  is  the  only  proper  evidence  of 
the  purpose  of  the  writer,  and  of  what  he  intended  or 
did  not  intend  by  the  words  used.  Sutter  v.  Rose, 
169  m.  66,  72;  Flower  v.  Brumbach,  131  111.  646,  652; 
Brant  v.  Gallup,  111  HI.  487,  492.  The  evidence  fails 
to  explain  the  admission  of  plaintiff  and  is  a  bar  to  the 
action. 

Plaintiff's  amended  statement  of  claim  alleged  that 
the  defendant  agreed  to  pay  for  said  two  patents  **at 
the  market  value  thereof  at  the  time  they  were  paid 
for.''  Passing  the  question  whether  the  promise 
averred  was  not  void  for  uncertainty,  it  is  to  be  noticed 
that  there  is  in  the  record  no  evidence  tending  to  prove 
the  promise  so  alleged. 

The  only  evidence  respecting  a  promise  by  defend- 
ant to  pay  plaintiff  for  his  patents  are  to  the  effect 
that  plaintiff  said  to  Kultchar  after  the  patents  were 
issued:  **If  I  assign  this  thing  to  you,  you  will  have 
to  pay  me  for  it,"  and  that  Kultchar  replied,  '*You 
will  get  your  pay,  more  than  it  is  worth;"  that  in  1911 
Kultchar  said  to  Siegenthaler :  '*!  owe  Breitenstein 
money  and  he  has  nothing  to  show  for  it;"  that  Kult- 
char said  to  plaintiff,  **We  will  have  the  invention 
patented,"  and  plaintiff  said,  **Yes,  we  will  have  it 
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patented  provided  I  get  what  is  coming  to  me,"  and 
Kultchar  replied,  **We  will  take  that  up  later;"  that 
at  another  time  plaintiff  said  to  Kultchar,  **You  are 
sure  you  are  going  to  pay  me  for  every  one  of  these 
without  giving  me  anything  to  show  for  it,"  and  Kult- 
char replied,  ''Don't  worry,  you  will  be  taken  care 
of;"  that  Kultchar  said  to  Miss  Wesselman,  **  Brelten- 
stein will  get  all  that  is  coming  to  him.  It  is  to  be  in 
the  future;"  that  Kultchar  said  to  plaintiff's  sister, 
*'I  know  I  have  not  done  right  by  him"  (Breltenstein) 
''buti  wiU." 

The  statements  testified  to  do  not  prove  a  promise 
or  contract  on  the  part  of  either  Kultchar  or  the  de- 
fendant to  pay  the  plaintiff  any  specified  sum  of  money, 
but  at  most  only  indicate  a  purpose  on  the  part  of 
Kultchar  to  do  something  for  Breltenstein  some  time 
in  the  future.  In  Mackintosh  v.  Kimball,  101  App. 
Div.  (N.  Y.)  494,  plaintiff  was  told  that  if  he  continued 
in  defendant's  employ  he  should  be  given  an  interest 
in  the  profits.  One  of  the  defendants  said  to  plaintiff, 
'*You  can  depend  on  me.  I  will  see  that  you  get  a 
satisfactory  amount,"  and  it  was  held  that  the  whole 
arrangement  was  so  indefinite  that  it  could  not  be  the 
basis  of  a  recovery.  See  to  same  effect:  United 
Press  V.  Neiv  York  Press  Co.,  164  N.  Y.  406 ;  Butler 
V.  Kemmerer,  218  Pa.  242.  In  Beach  on  Contracts, 
sec.  72,  it  is  said:  **If  the  agreement  be  so  vague  and 
indefinite  that  it  is  not  possible  to  collect  from  it 
the  full  intention  of  the  parties,  it  is  void ;  neither  the 
court  nor  the  jury  can  make  an  agreement  for  the  par- 
ties." 

After  a  careful  consideration  of  the  evidence,  our 
conclusion  is  that  the  terms  of  the  alleged  contract 
were  never  made  complete  and  were  never  fixed ;  that 
for  that  reason  no  recovery  can  be  had  in  this  case, 
and  the  judgment  is  affirmed. 

Affirmed. 
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Ptak  V.  Morand  Brothers,  192  111.  App.  404. 


Albert  Ptak^  Appellee,  t.  Morand  Brothers,  Appellant. 
Oen.  No.  30,339.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wii> 
LiAM  E.  Deveb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Affirmed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  Albert  Ptak,  against  Morand  Brothers, 
a  corporation.  The  defendant  occupied  a  building  five 
stories  in  height,  in  which  was  a  single  belt  electric 
elevator  running  from  the  first  to  the  fourth  floor. 
In  the  fifth  story  was  the  drum  around  which  the  cable 
attached  to  the  car  was  wound  and  unwound  in  rais- 
ing and  lowering  the  car.  Plaintiff  was  a  blacksmith 
employed  in  the  shop  of  the  defendant,  and  Frank 
Matthews  was  the  foreman  of  the  shop.  Joseph 
Morand,  the  treasurer  of  the  defendant,  came  to  the 
shop  and  spoke  to  foreman  Matthews.  What  he  said 
does  not  appear.  Matthews  was  killed  and  Morand 
was  not  asked  what  he  said  to  Matthews.  Directly 
after  Morand  left,  Matthews  went  to  the  elevator  shaft 
on  the  third  floor,  taking  with  him  plaintiff  and  Blan- 
chard.  Blanchard  took  with  him  a  crowbar,  and  plain- 
tiff by  the  order  of  Matthews  took  with  him  a  crowbar 
and  an  extension  light  cord.  They  went  to  the  elevator 
shaft  on  the  third  floor  where  the  car  *'was  stuck, '* 
and  Matthews  sent  plaintiff  to  the  fourth  floor  to  take 
an  electric  light  from  the  top  of  the  car  and  by  means 
of  the  extension  cord  lower  it  into  the  shaft  below  the 
car.  Plaintiff  obeyed  the  order  and  returned  to  the 
shaft  on  the  third  floor.  Matthews  and  Blanchard 
were  pushing  a  plank  across  the  elevator  shaft,  and 
by  order  of  Matthews  plaintiff  lifted  up  the  end  of  the 
plank  and  it  was  shoved  onto  the  floor.  Matthews  and 
Blanchard  went  on  the  plank  and  plaintiff  stood  on 
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the  floor  alongside  of  the  shaft.  Matthews  pointed 
to  a  piece  of  wood  with  his  crowbar  and  said  to  plain- 
tiff, **You  see  that  piece  of  wood?"  Plaintiff  an- 
swered, **Yes,  I  see  it.  What  do  you  want  me  to  do?" 
and  Matthews  said,  **I  push  it  up  on  my  side  and  you 
take  your  crowbar  and  push  it  up  from  the  other,  so 
we  can  push  it  easy."  As  plaintiff  raised  his  crowbar 
the  car  fell  and  he  did  not  know  what  happened,  '*  be- 
cause I  lose  myself."  The  evidence  tended  to  show 
that  the  fall  of  the  elevator  was  due  to  slack  in  the 
cable  after  it  had  slipped  from  the  drum  to  the  shaft 
upon  which  it  revolved. 

Judgment  for  the  plaintiff  and  defendant  brings 
error. 

F.  J.  Canty  and  P.  L.  McArdle,  for  appellant;  J. 
C.  M.  Clow,  of  counsel. 

David  K.  Tone,  for  appellee. 

Mb.  Justice  Baker  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Masteb  and  sexvast,  S  705* — when  evidence  sufficient  to  show 
cause  of  accident.  In  an  action  for  personal  injuries  caused  by  the 
fall  of  an  elevator,  evidence  held  to  show  as  a  fact  and  not  by  pre- 
sumption or  conjecture  that  the  elevator  had  become  jammed,  that 
plaintiff  at  the  time  of  his  injury  was  endeavoring  to  free  it,  and 
that  it  fell  upon  the  dislodging  of  a  block  of  wood  which  had  caused 
it  to  jam. 

2.  Master  akd  servant,  S  156* — when  evidence  shows  negligence 
in  connection  with  elevator.  In  an  action  for  personal  injuries  by 
an  employee  caused  by  the  fall  of  an  elevator  which  had  become 
jammed  while  he  and  other  employees  were  endeavoring  to  free 
it,  evidence  held  sufficient  to  show  that  the  fall  of  the  elevator  was 
due  to  the  fact  that  the  cable  suspending  it  had  slipped  from  the 
drum  to  the  shaft  upon  which  it  revolved,  thus  making  the  cable 

•See  Ulinoto  Notes  Divest,  Vols.  XI  to  XY,  and  CnmiilatiTe  Qaaiterly,  Mune 
tople  and  Motion  number. 
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slack,  and  permitting  the  fall  of  the  elevator  upon  the  removal  of 
the  obstruction  which  had  caused  It  to  stick,  and  that  reasonable 
care  on  the  part  of  the  foreman  in  charge  of  the  work  required 
him  to  ascertain  in  advance  whether  there  was  slack  in  the  cable, 
and  his  failure  to  do  so  was  negligence. 

3.  Masteb.and  sebvant,  §  248* — when  foreman  a  vice-principal. 
In  an  action  by  an  employee  for  personal  injuries  caused  by  the 
fall  of  an  elevator  which  had  become  jammed  while  plaintiff  and 
other  employees  were  endeavoring  to  free  it,  the  failure  of  the  fore- 
man in  charge  of  the  work  to  ascertain  in  advance  whether  there 
was  any  slack  in  the  cable  suspending  the  elevator  which  would 
permit  it  to  fall  upon  the  removal  of  the  obstruction  causing  it 
to  jam,  held  the  act  of  a  vice-principal  for  which  defendant  waa 
liable. 


Tlncent  Sotek  et  al.,  Appellees,  y.  Antonla  Sotek  et  al.. 
Appellants,  impleaded  with  Michael  Snyder  et  al.. 
Defendants. 

Gen.  No.  20,348.    (Not  to  he  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Chablbs 
M.  FoEix,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.  Appeal  from  order  of  November  24,  1913,  dismissed.  Decree 
entered  September  29,  1913,  affirmed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  Vincent,  Anton  and  Elizabeth  Sotek, 
against  Antonia  Sotek,  Josephine  Howard  and  Jennie 
Snyder,  impleaded  with  Michael  Snyder,  Mary  Slama, 
Max  W.  and  Ottillie  Knjawski,  Kate  Sotek  and  Tillie 
Habel,  in  the  Superior  Conrt  of  Cook  County.  This 
cause  was  before  the  Supreme  Court  on  appeal  of 
Antonia  Sotek  and  two  other  defendants  in  1911.  The 
Supreme  Court  held  that  Antonia  Sotek  had  not  aban- 

•See  lUlnoli  Notei  Digest.  Volt.  XI  to  XV,  and  CumoUtlTe  Qiuurterly,  mii« 
topio  and  aectlon  number. 
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doned  her  homestead  in  the  premises  in  question,  and 
reversed  and  remanded  the  cause.  See  253  111.  302. 
May  27,  1912,  an  amended  bill  and  an  answer  by  An- 
tonia  Sotek  and  her  daughters,  Josephine  and  Jennie, 
were  filed  and  a  decree  entered.  By  the  .decree  An- 
tonia  Sotek  was  adjudged  a  homestead  in  the  prem- 
ises; the  rights  of  the  parties  in  the  property  were 
declared,  partition  ordered  and  commissioners  ap 
pointed  to  make  partition.  The  commissioners  re- 
ported that  partition  could  not  be  made,  and  a  decretal 
order  was  entered  directing  the  master  to  sell  the  real 
estate  and  divide  the  proceeds  among  the  parties  en- 
titled thereto ;  and  out  of  the  proceeds  to  pay  Antonia 
Sotek  the  value  of  her  homestead,  fixed  at  $1,000.  It 
was  also  adjudged  that  she  had  received  rents  and 
profits  of  the  premises  and  expended  money  thereon 
for  taxes,  repairs  and  other  expenses;  and  the  cause 
was  referred  to  the  master  in  chancery  to  take  an 
account  of  the  receipts  and  expenditures  of  Antonia 
Sotek  from  and  on  account  of  said  real  estate.  Jan- 
uary 28,  1887,  her  widow's  award  was  appraised  at 
$1,805,  and  the  appraisal  was  approved  by  the  Pro- 
bate Court.  In  the  accounting  she  claimed  credit  for 
her  widow's  award  with  the  interest  thereon. 

Whether  Antonia  Sotek  was  entitled  to  be  allowed 
in  the  accounting  the  amount  of  her  widow's  award 
appears  to  be  the  only  question  in  controversy  on  this 
appeal. 

October  6,  1897,  the  Probate  Court  approved  the 
final  account  of  the  executor  of  Anton  Sotek,  and 
ordered  that  because  more  than  ten  years  had  elapsed 
since  the  award  of  Antonia  Sotek,  his  widow,  had  been 
so  set  off  in  said  estate,  and  no  claim  had  been  made 
by  her  for  the  payment  of  such  award,  that  such 
widow's  award  be  and  the  same  is  hereby  released 
to  this  estate.  The  master  found  that  the  Probate 
Court  had  no  jurisdiction  to  release  and  satisfy  the 
award,  but  also  found  that  her  claim  to  such  award 
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was  barred  by  laches.  The  master  found  that  there 
was  a  balance  due  from  the  widow,  Antonia  Sotek, 
on  the  accounting  of  $2,675.42.  The  report  was  ap- 
proved September  29,  1913,  and  the  decree  approving 
the  report  permits  deductions  by  Antonia  Sotek  of 
her  own  distributive  shares  of  both  the  proceeds  of 
the  real  estate  and  of  the  balance  for  rents,  and  found 
that  she  owes  net  $2,389.62,  and  orders  that  she  pay 
that  sum  to  the  master  in  chancery  for  distribution 
by  him  to  the  parties  entitled  thereto. 

The  master  sold  the  premises  and  his  report  of 
such  sale  approved.  November  24,  1913,  an  order 
was  entered  that  the  master  distribute  the  proceeds 
of  the  sale  as  declared  in  and  by  the  decree  of  May 
27,  1912.  From  this  decree  Antonia  Sotek  and  her 
daughters,  Josephine  and  Jennie,  appealed.  This 
court  treated  the  appeal  as  an  appeal  from  the  decree 
of  September  29,  1913,  and  aflSrmed  that  decree. 

Otto  L.  Steiskal,  for  appellants;  Lewis  Edwabd 
Dickinson,  of  counsel. 

Simon  P.  Gaby,  for  appellees;  Michael  Lyons,  of 
counsel. 

Mr.  Justice  Bakeb  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

BxECUTOBS  AND  ADMiNiBTRATOBS,  §  186* — When  loches  hars  right 
to  subject  realty  to  payment  of  award.  Right  of  widow  to  subject 
real  estate  to  the  payment  of  her  award  held  barred  by  laches,  where 
no  steps  were  taken  by  her  to  that  end  for  twenty-five  years  after 
her  award  was  appraised  by  the  Probate  Court 

•See  IIIinoiB  Notes  Digest,  YoU.  XI  to  XY,  and  Cumulative  Quarterly,  gam* 
topic  and  •ection  number. 
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The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  Centaur  Motor  Company  of  Illinois,  Plain- 
tiff in  Error. 

Gen.  No.  20,796. 

1.  Taxation,  §  188* — what  is  character  of  Act  of  1898,  The  Rev- 
enue Act  of  1898  (J.  ft  A.  n  9516-9564)  was  intended  to  provide  a 
new  system  for  the  assessment  of  property  and  not  to  amend  the 
general  revenue  act  in  other  particulars. 

2.  Statutes,  §  148* — what  is  effect  of  revision.  The  revision  of 
section  24  of  the  Act  of  1872,  as  amended  hy  the  Act  of  1879  (J.  ft 
A.  ^  9238),  providing  for  the  listing  of  property  for  taxation,  by 
the  Act  of  1898,  sec.  19  (J.  ft  A.  K  9534)  and  the  omission  of  the 
misdemeanor  clause  In  the  former  act  evidenced  a  legislative  In- 
tention to  substitute  the  provisions  of  the  new  law  for  the  old  upon 
the  subject. 

3.  Taxation,  §  188* — how  far  General  Revenue  Act  affected  hy 
Act  of  1898.  Section  55  of  the  Revenue  Act  of  1898  (J.  &  A.  %  9572), 
providing  that  "all  provisions  of  the  general  revenue  law  In  force 
prior  to  the  taking  effect  of  this  act  shall  remain  In  force  ♦  *  • 
except  in  so  far  as  by  this  act  is  otherwise  expressly  provided," 
does  not  mean  that  all  provisions  of  the  prior  act  shall  remain  In 
force  unless  the  act  expressly  provides  otherwise,  but  that  wherever 
in  the  Act  of  1898  the  Legislature  has  made  provision  concerning 
the  subject-matter  of  the  Act  of  1872,  the  latter  act  must  fall. 

4.  Taxation,  §  188* — what  penalty  prescribed  for  failure  to  file 
schedule.  The  provision  in  section  19  of  the  Revenue  Act  of  1898 
(J.  ft  A.  t  9534),  that  if  any  person  shall  refuse  to  make  and  swear 
to  the  schedule  required  by  the  act,  the  assessor  shall  list  his  prop- 
erty and  add  to  the  valuation  of  such  list  an  amount  equal  to  fifty 
per  cent,  of  such  valuation,  provides  for  a  penalty  for  such  refusal. 

5.  Statutes,  §  152* — when  impliedly  repealed.  When  there  are 
two  statutes  Imposing  a  penalty  and  the  penalty  Imposed  by  one 
is  not  the  same  as  that  imposed  by  the  other,  the  later  statute  re- 
peals the  earlier. 

6.  Taxation,  9  188*— pro ti^tons  of  Act  of  1872  relating  to  filing 
of  schedule  repealed.  Section  19  of  the  Revenue  Act  of  1898  (J.  ft 
A.  H  9534),  providing  for  the  listing  of  property  for  taxation  and 
Imposing  a  penalty  for  refusal  to  file  the  schedule  provided  for, 
repeals  section  24  of  the  Revenue  Act  of  1872  (J.  &  A.  If  9238),  mak- 
ing the  failure  to  file  such  schedule  a  misdemeanor. 

•See  Illinois  Notei  Diirest,  VoU.  XI  to  JLV,  and  Cumulative  Quarterly,  lame 
topic  and  tectlon  number. 
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Error  to  the  County  Court  of  Cook  county;  the  Hon.  John  B. 
Owens,  Judge,  presiding.  Heard  In  this  court  at  the  pctoher  term, 
1914.    Reversed.    Opinion  filed  April  26,  1915. 

Miller,  Gorham  &  Wales,  for  plaintiff  in  error. 

Maclay  Hoyne  and  Hayden  N.  Bell,  for  defendant 
in  error;  Francis  E.  Hinckley,  of  counsel. 

Mr.  Justice  Baker  delivered  the  opinion  of  the 
court. 

This  writ  of  error  brings  in  review  a  judgment  of 
the  County  Court  imposing  a  fine  of  One  Hundred  and 
Fifty  Dollars  against  the  defendant,  the  Centaur 
Motor  Company  of  Illinois,  on  an  information  filed  by 
the  State's  Attorney  in  the  name  of  the  People  charg- 
ing that  defendant  refused  and  neglected  to  list  and 
schedule  its  personal  property  for  taxation  between 
April  1  and  .Tune  1,  1914,  in  the  manner  and  form  re- 
quired by  law  with  the  Board  of  Assessors  of  Cook 
County.  Section  24  of  the  Eevenue  Act  of  1872  was 
as  follows : 

''Persons  required  to  list  personal  property  shall 
make  out  and  deliver  to  the  assessor  at  the  time  re- 
quired a  schedule  of  the  numbers,  amounts,  quantity 
and  quality  of  all  personal  property  in  their  posses- 
sion, or  under  their  control,  required  to  be  listed  for 
taxation  by  them.  -It  shall  be  the  duty  of  the  assessor 
to  determine  and  fix  the  fair  cash  value  of  all  items  of 
personal  property." 

This  section  was  amended  by  the  Eevenue  Act  of 
1879  (J.  &  A.  ^  9238)  by  adding  the  following  provi- 
sion: 

''Any  person  so  required  to  list  personal  property 
who  shall  refuse,  neglect  or  fail,  when  requested  by  the 
proper  assessor  to  do  so,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  on  conviction  thereof  shall  be  fined 
in  any  sum  not  exceeding  $200,  and  the  several  asses- 
sors shall  report  any  such  refusal  to  the  county  attor- 
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ney,  whose  duty  it  is  hereby  made  to  prosecute  the 
same/'    Laws  of  1879,  p.  253.  * 

The  clause  above  quoted  is  the  only  provision  in  any 
revenue  act  making  it  a  misdemeanor  to  refuse,  neglect 
or  fail  to  list  personal  property  for  taxation.  The 
contention  of  the  defendant  in  error  is  that  the  above 
quoted  misdemeanor  clause  in  the  Act  of  1872  as 
amended  by  the  Act  of  1879  was  not  repealed  by  the 
Act  of  1898.  This  contention  is  based  on  section  55 
of  the  Act  of  1898  (J.  &  A.  ^  9572),  which  is  as  follows : 

**A11  the  provisions  of  the  general  revenue  law  in 
force  prior  to  the  taking  effect  of  this  act  shall  remain 
in  force  and  be  applicable  to  the  assessment  of  prop- 
erty and  collection  of  taxes  except  in  so  far  as  by  this 
act  is  otherwise  expressly  provided. '^ 

The  act  of  1872  is  a  general  revenue  act,  contains 
294  sections  and  many  of  its  provisions  remain  un- 
changed. The  Act  of  1898  contains  59  sections  and 
relates  exclusively  to  the  assessment  of  property. 
Section  19  of  that  Act  (J.  &  A.  If  9534)  is  as  follows : 

'*The  assessor  shall  require  every  person  to  make, 
sign  and  swear  to  the  schedule  provided  for  by  this 
act.  If  any  person  shall  refuse  to  make  the  schedule 
herein  required,  or  to  subscribe  and  swear  to  the  same, 
the  assessor  shall  list  the  property  of  such  person  ac- 
cording to  his  best  knowledge,  information  and  judg- 
ment, at  its  fair  cash  value,  and  shall  add  to  the  valua- 
tion of  such  list  an  amount  equal  to  fifty  per  cent  of 
such  valuation.  Whoever  in  making  such  schedule 
shall  wilfully  swear  falsely  in  any  material  matter 
shall  be  guilty  of  perjury  and  punished  accordingly." 
•  That  the  Act  of  1898  was  intended  to  provide  a  new 
system  for  the  assessment  of  property  and  not  to 
amend  the  general  revenue  act  in  other  particulars 
is  shown  by  the  provisions  of  the  act,  and  it  was  so 
held  in  People  v.  Knopf,  183  111.  410,  where  it  was  said, 
p.  417: 

''The  Act  of  1898,  however,  provides  for  an  entire 
new  system  of  making  the  assessment,  and  the  basis 
of  it,  with  new  modes  of  procedure  and  a  new  system 
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of  review,  and  as  to  that  subject  it  is  substantially 
complete  in  itself,  constituting  an  entire  plan  for  the 
making  of  the  assessment." 

In  Feople  v.  Town  of  Thornton,  186  111.  162,  it  was 
said,  p.  173: 

'*  Where  the  legislature  frames  a  new  statute  upon 
a  certain  subject  matter,  and  the  legislative  intention 
appears  from  the  latter  statute  to  be  to  frame  a  new 
scheme  in  relation  to  such  subject  matter  and  make 
a  revision  of  the  whole  subject,  there  is  in  effect  a 
legislative  declaration,  that  whatever  is  embraced  in 
the  new  statute  shall  prevail,  and  that  whatever  is 
excluded  is  discarded.  The  revision  of  the  whole  sub- 
ject matter  by  the  new  statute  evinces  an  intention 
to  substitute  the  provisions  of  the  new  law  for  the  old 
law  upon  the  subject.  (Black  on  Interpretation  of 
Laws,  p.  116 ;  Murdoch  v.  Mayor  of  Memphis,  20  Wall. 
590).''    People  v.  Freeman,  242  111.  152. 

If  the  contention  of  defendant  in  error  is  correct, 
then  if  the  Legislature  desired  to  retain  the  penalties 
provided  by  section  24  as  amended  in  1879,  it  was  not 
necessary  to  provide  any  penalty  for  the  refusal  to  list 
property.  That  contention  is  that  the  penalties  pro- 
vided by  the  Act  of  1879  were  continued  in  force  by 
virtue  of  section  55.  But  the  Legislature  by  section 
19  of  the  Act  of  1898  undertook  to  fix  the  penalties  for 
such  refusal  to-  list,  and  that  section  omits  the  misde- 
meanor clause.  The  subject-matter  of  the  assessment 
of  property  was  revised  by  the  Act  of  1898,  the  provi- 
sion as  to  the  filing  of  a  schedule  was  revised  and  the 
misdemeanor  clause  omitted.  This,  as  was  held  in 
People  V.  Thornton  and  in  People  v.  Freeman,  supra, 
evidenced  a  legislative  intention  to  substitute  the  pro- 
visions of  the  new  law  for  the  old  upon  the  subject. 

The  words  of  section  55  of  the  Act  of  1898  do  not 
mean  that  every  section  of  the  general  revenue  law 
in  force  prior  to  the  taking  effect  of  the  Act  of  1898 
shall  remain  in  force  unless  the  act  expressly  provides 
otherwise,  but  also  means  that  wherever  in  the  Act 
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of  1898  the  Legislature  has  made  provision  concern- 
ing the  subject-matter  of  the  Act  of  1872,  the  latter 
act  shall  fall.  Such  action  on  the  part  of  the  Legis- 
lature evinces  an  intention  that  the  old  law  for  which 
the  new  is  substituted  shall  not  remain  in  force  quite 
as  clearly  as  could  an  express  provision  by  the  Legis- 
lature that  the  old  law  should  not  remain  in  force. 

The  provision  in  the  Act  of  1898  that  if  any  person 
shall  refuse  to  make  and  swear  to  the  schedule  re- 
quired by  the  act,  the  assessor  shall  list  his  property 
and  add  to  the  valuation  of  such  list  an  amount  equal 
to  fifty  per  cent,  of  such  valuation,  clearly  provides 
a  penalty  for  such  refusal.  Monticello  Seminary  v. 
Board  Review  Madison  Co.,  249  111.  481;  People  v. 
Meacham,  241  111.  415. 

When  there  are  two  statutes  imposing  a  penalty 
and  the  penalty  imposed  by  one  is  not  the  same  as  that 
imposed  by  the  other,  the  later  statute  repeals  the 
earlier.    Gorman  v.  Hammond,  28  Ga.  85. 

It  was  clearly  the  intention  of  the  Legislature  to  do 
away  with  the  provision  of  the  Act  of  1872,  making 
the  failure  to  file  a  schedule  a  misdemeanor,  and  to 
leave  as  the  sole  penalty  therefor  the  addition  of  a 
fifty  per  cent,  valuation,  as  provided  in  section  19  of 
the  Act  of  1898. 

We  think  that  section  24  of  the  Act  of  1872  is  re- 
pealed by  the  Act  of  1898,  and  that  the  defendant  in 
failing  to  file  a  schedule  of  its  property  in  1914  was 
not  guilty  of  a  misdemeanor. 

If  upon  any  ground  it  could  be  held  that  the  Act  of 
1872  was  in  force  in  1914,  the  evidence,  in  our  opinion, 
is  not  sufficient  to  sustain  the  conviction.  Inasmuch, 
however,  as  in  our  opinion  section  24  of  the  Act  of 
1872  is  not  to  be  extended  to  cover  violations  of  the 
Act  of  1898,  and  the  judgment  must  therefore  be  re- 
versed without  remanding  the  case,  we  do  not  deem 
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it  material  to  point  out  in  what  particular  the  evi- 
dence is  insufficient  to  sustain  the  judgment. 
The  judgment  of  the  County  Court  is  reversed. 

Reversed. 


B.  L.  Halperln,  Defendant  In  Error,  y.  Louis  Dultz, 
Plaintiff  in  Error. 

Gen.  No.  19,183.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Raffebtt,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1913.    Reversed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  E.  L.  Halperin  against  Louis  Dultz  in  the 
Municipal  Court  of  Chicago  to  recover  rent  of  a  cer- 
tain store  belonging  to  the  plaintiff,  for  the  months 
of  November,  1911,  to  February,  1912,  inclusive,  at  the 
rate  of  thirty-seven  dollars  per  month.  The  defend- 
ant had  rented  the  premises  in  question  by  parol  lease 
at  thirty-seven  dollars  per  month  for  a  certain  period. 
Defendant  sold  the  business  conducted  by  him  in  the 
store  to  other  parties.  The  plaintiff  consented  to  this 
and  gave  them  a  lease.  The  parties  to  whom  the 
defendant  sold  remained  on  the  premises  under  the 
lease  to  them  from  the  plaintiff  for  a  while  but  moved 
out  before  the  term  of  the  lease  expired  without  the 
consent  of  the  plaintiff.  Plaintiff  testified  that  at  the 
time  the  defendant  proposed  that  he  lease  the  premises 
to  these  parties  and  at  the  time  he  leased  it  to  them 
he  told  the  defendant  that  he  would  look  to  him  for 
any  loss  and  that  the  defendant  agreed  to  this.  Judg- 
ment for  the  plaintiff  and  defendant  brings  error.  Re- 
versed without  remanding  the  cause. 
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Winston,  Payne,  Strawn  &  Shaw,  for  plaintiff  in 
error;  John  C.  Slade,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Landlord  and  tenant,  §  451* — what  constitutes  a  surrender. 
"WTiere  a  party  who  has  verbally  leased  premises  for  a  certain  period 
sells  out  his  business  conducted  therein  with  the  consent  of  his 
lessor,  who  agrees  to  take  a  lease  from  the  new  tenants  and  does 
80,  such  act  by  the  lessor  operates  as  a  surrender  of  the  original 
lessee's  verbal  lease. 

2.  Frauds,  statute  of,  |  lZ*—-tDhen  promise  to  answer  for  debt 
of  another  void,  A  verbal  promise  by  the  lessee  of  premises  to  his 
lessor  that  he  will  be  responsible  for  any  loss  which  he  may  suffer 
in  re-renting  the  premises  to  other  parties  to  whom  the  lessee  has 
sold  his  business  conducted  therein  is  void  under  section  1  of  chap- 
ter 59  of  the  act  in  relation  to  fraud  and  perjuries  (J.  ft  A.  ^  5867). 


In  re  Estate  of  Maud  M.  Thompson,  Deceased. 
Archie  W.  Campbell  and  Frank  E.  Campbell,  Appel- 
lants, T.  Wilder  B.  Thompson,  Appellee. 

Gen.  No.  19,982. 

1.  Pleading,  9  304* — when  affidavit  necessary  to  denial  of  execu- 
tion of  toriting.  Under  section  52  of  chapter  110  of  the  Practice 
Act  of  the  Illinois  Statutes  (J.  ft  A.  f  8589),  the  execution  of  an 
instrument  in  writing  upon  which  any  action  may  be  brought  can- 
not be  denied  unless  a  plea  shall  be  filed  with  affidavit  denying  the 
execution. 

2.  Pleading,  §  304* — how  execution  of  note  filed  as  claim  in  Pro- 
bate Court  must  be  denied.    Section  52  of  chapter  110  of  the  Prac- 

•See  nilnois  Notes  Dljpest,  Vol«.  XI  to  XV,  and  Cumulative  Quarterly,  Mune 
topic  and  section  number. 
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tice  Act  (J.  &  A.  If  8589),  requiring  any  one  denying  the  execution 
of  an  instrument  In  writing  upon  which  any  action  may  be  brought 
to  file  a  plea  with  affidavit  denying  the  execution,  applies  to  a  claim 
on  a  note  filed  in  the  Probate  Court 

3.  Contracts,  9  373* — when  consideration  need  not  he  proved. 
Where  the  instrument  sued  on  recites  an  adequate  consideration, 
the  claimant  need  not  prove  the  consideration  by  any  evidence  other 
than  the  instrument  itself. 

4.  Wills,  §  68* — when  instrument  not  void  as  a  testamentary 
disposition.  An  instrument  acknowledging  an  indebtedness  from 
the  maker  to  the  payee,  who  was  the  husband  of  the  maker,  and 
providing  for  the  deduction  of  the  amount  from  the  maker's  share 
of  the  payee's  estate  in  the  event  that  she  survived  him,  or  the  pay- 
ment of  same  out  of  her  estate  should  he  survive  her,  provides  for 
payment  within  a  time  certain  and  is  not  invalid  as  an  attempted 
testamentary  disposition. 

5.  Interest,  §  12* — when  interest  allowed  after  maturity.  Under 
section  2,  ch.  74,  of  the  Illinois  Statutes  (J.  &  A.  H  6691),  entitled 
"Interest,"  which  provides  that  interest  shall  be  allowed  "for  all 
moneys  after  they  become  due  on  any  bond,  bill,  promissory  note, 
or  other  instrument  in  writing,"  interest  may  be  allowed  on  a 
non-negotiable  instrument  for  a  certain  sum  of  money,  acknowledged 
therein  to  be  payable  to  a  party  therein  named,  after  maturity. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  H.  Ster- 
ling PoMEROY,  Judge,  presiding.  Heard  in  this  court  at  the  October 
term,  1913.    Affirmed.    Opinion  filed  April  26,  1915. 

Fbedebic  R.  Db  Young,  for  appellants. 
William  Slack,  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

The  appellee,  Wilder  B.  Thompson,  iSled  his  claim 
in  the  Probate  Court  of  Cook  county  against  the  estate 
of  his  deceased  wife,  Maud  M.  Thompson.  The  por- 
tion of  the  claim  now  before  us  is  based  upon  the 
following  instrument: 

*'I,  Maud  M.  Thompson,  the  wife  of  Wilder  B. 
Thompson,  do  hereby  acknowledge  that  I  am  indebted 

*8ee  Illinois  Notes  Digest,  Vol«.  XI  to  XV,  and  ComulaUTe  Qaartorly,  •■me 
topic  and  section  number. 


Chicago — ^First  District — April,  1915.        417 

Campbell  et  al.  v.  Thompson,  192  111.  App.  415. 

to  my  said  husband  in  the  sum  of  Four  Thousand 
($4,000)  Dollars,  which  sum  without  interest,  shall  be 
deducted  from  my  share  in  my  husband's  estate  in  the 
event  of  his  prior  death.  Should  I  depart  this  life, 
however,  before  my  said  husband,  then  the  said  sum 
of  Four  Thousand  ($4,000)  Dollars,  without  interest, 
shall  be  paid  to  him  out  of  my  estate.  This  instrument 
is,  and  shall  be,  non-negotiable. 

^^ Dated,  at  Harvey,  Illinois,  this  fifth  (5th)  day  of 
September,  A.  D.  1908. 

(Signed)  MAUD  M.  THOMPSON. '^ 
This  claim  was  allowed  by  the  Probate  Court,  and 
from  the  order  of  allowance  appeal  was  taken  to  the 
Circuit  Court,  where,  upon  trial  without  a  jury,  the 
issues  were  found  for  the  claimant  and  his  damages 
assessed  at  $4,253.28,  the  sum  mentioned  in  the  instru- 
ment with  interest  thereon,  and  judgment  for  that 
amount  was  entered. 

It  is  first  argued  that  the  claimant  before  he  can 
recover  must  prove  the  signature  of  the  intestate  to 
the  instrument  in  question.  The  point  is  not  well 
taken.  Under  section  52  of  chapter  110  of  the  Practice 
Act  of  the  Illinois  Statutes  ( J.  &  A.  ^  8589)  it  is  pro- 
vided that  no  person  shall  be  permitted  to  deny  the 
execution  of  an  instrument  in  writing  upon  which  any 
action  may  be  brought,  unless  a  plea  shall  be  filed 
with  affidavit  denying  the  execution ;  and  in  DeClerque 
V.  Campbell,  231  111.  442,  it  is  held  that  the  require- 
ment of  an  aflSdavit  denying  the  execution  of  any 
instrument  in  writing  in  order  to  compel  proof  of  the 
genuineness  of  the  signature  applies  to  a  claim  on  a 
note  filed  in  the  Probate  Court  the  same  as  in  a  suit 
at  law  on  a  note  in  any  other  court. 

The  second  point  is  that  the  consideration  must  be 
proven  by  the  claimant  by  evidence  other  than  the 
instrument  itself.  This  is  not  the  law  where  the  in- 
strument itself  recites  an  adequate  consideration.  As 
was  said  in  McFarlane  v.  Williams,  107  111.  33:  '*The 
contract  recites  an  adequate  consideration,  and  the 

Vol.   CLX  XXXII   27 
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burden  is  upon  appellant,  if  he  would  impeach  that 
recital,  to  do  so  by  a  clear  preponderance  of  evidence. '* 

It  is  next  said  that  the  instrument  in  question  is  an 
attempted  testamentary  bequest,  and  void  because  not 
executed  in  conformity  with  the  Statute  of  Wills.  We 
do  not  think  the  language  of  the  instrument  can  be 
construed  as  a  testamentary  bequest.  It  explicitly 
recites  an  indebtedness  from  the  maker  of  the  instru- 
ment to  the  appellee.  It  has  been  held  in  a  number 
of  decisions  in  this  State  that  a  promise  to  pay  a  cer- 
tain sum  of  money  ''after  death''  is  a  promise  to  pay 
at  a  time  certain.  Among  the  cases  so  holding  are 
Neish  V.  Gannon,  198  HI.  219;  Shaw  v.  Camp,  160  HI. 
425;  Goodwin  v.  Goodwin,  65  111.  497;  Safford  v. 
Graves,  56  111.  App.  499. 

The  last  point  presented  by  appellants  is  that  it 
was  error  to  allow  interest.  The  judgment  includes 
interest  after  the  maturity  of  the  note.  We  hold  that 
interest  was  allowable  after  maturity.  Section  2,  ch. 
74,  Illinois  Statutes  (J.  &  A.  ^  6691),  entitled  ''Inter- 
est," provides  that  interest  shall  be  allowed  "for  all 
moneys  after  they  become  due  on  any  bond,  bill,  promis- 
sory note,  or  other  instrument  in  writing."  See  also 
Whittaker  v.  Crowe,  Hargadine  &  Co.,  132  111.  627. 

We  think  the  judgment  of  the  Circuit  Court  was 
correct,  but  we  are  not  disposed  to  grant  the  motion 
of  the  appellee  that  he  be  awarded  statutory  damages, 
as  we  are  not  persuaded  that  this  appeal  has  been 
prosecuted  for  delay. 

The  judgment  is  affirmed. 

Affirmed. 
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City  of  Chicago,  Plaintiff  in  Error,  v.  W.  W.  Quinn, 
Defendant  in  Error. 

Gen.  No.  20,134.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.    Affirmed.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago  against  W,  W.  Qninn 
in  the  Municipal  Court  charging  the  defendant  with 
keeping  his  saloon  open  after  one  o'clock  a.  m.  in 
violation  of  the  city  ordinance.  The  trial  court  found 
for  the  defendant  and  the  plaintiff  brings  error. 

William  H.  Sexton  and  James  S.  McInerney,  for 
plaintiff  in  error;  Ulysses  S.  Schwartz,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Intoxicating  liquors,  9  162* — when  judgment  for  defendant 
sustained.  Where  the  trial  court  might  reasonably  infer  from  the 
evidence  in  an  action  by  the  City  against  one  for  the  violation  of 
an  ordinance  against  keeping  saloons  open  after  a  certain  hour, 
that  the  ordinance  has  not  been  violated,  the  Appellate  Court  will 
affirm  the  Judgment  of  the  trial  court  in  favor  of  the  defendant. 

2.  Appeal  and  ebboe,  §  1034* — when  ordinance  not  judicially 
noticed.  Where  a  city  ordinance  has  not  been  preserved  for  the 
consideration  of  the  Appellate  Court  it  will  not  take  Judicial  notice 
of  the  existence  of  such  ordinance. 

*See  nilnoii  Notes  Dlg^wt,  Voli.  XI  to  XV,  mad  Cmnalative  Qiuurterly,  same 
topic  and  lectloia  number. 
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Lyon  &  Healy,  Plaintiff  In  Error,  t.  John  S.  Baxter, 
Defendant  in  Error. 

Gen.  No.  20,244. 

IiTTEBEST,  §  2* — when  refusal  to  allow  erroneous.  Refusal  of  the 
trial  court  to  allow  interest  on  a  note  which,  by  its  terms,  bore  in- 
terest from  date,  held  erroneous. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  William  N. 
Gem  MILL,  Judge,  presiding.  Heard  in  this  court  at  the  March  term, 
1914.  Reversed  with  Judgment  in  this  court.  Opinion  filed  April 
26,  1915. 

Chables  S.  Knudson,  for  plaintiff  in  error. 
No  appearance  for  defendant  in  error. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Plaintiff  brought  suit  in  the  Municipal  Court  against 
the  defendant,  John  S.  Baxter,  on  the  following  in- 
strument : 
*^  $945.00  Chicago,  HI.,  Jan.  14,  1910. 

For  value  received,  we  promise  to  pay  to  the  order 
of  Lyon  &  Healy,  at  their  office  in  Chicago,  111.,  with 
current  exchange  and  with  interest  from  date  at  the 
rate  of  six  per  cent  per  annum,  the  full  sum  of  Nine 
Hundred  Forty-five  Dollars,  payable  in  installments 
as  follows:  The  sum  of  Thirty  dollars  on  the  14th 
day  of  February,  1910,  and  a  like  sum  on  the  14th  day 
of  each  month  thereafter;  the  last  installment  becom- 
ing due  on  the  14th  day  of  September,  1912;  and  if 
any  installment  be  not  paid  when  due,  then  at  the  op- 
tion of  the  holder  of  this  note  all  unpaid  installments 
shall  become  at  once  due  and  payable.  This  note  is 
secured  by  chattel  mortgage. 

John  S.  Baxter, 
Agney  B.  Baxter.  *' 

•See  niinois  Notes  Dlirest,  YoU.  XI  to  XY,  and  CnmnlAtlTe  ^^njurterlj,  mm^ 
topic  and  •ection  nvmber. 
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The  only  matter  in  dispute  was  whether  defendant 
was  obligated  to  pay  interest;  the  amount  of  interest 
is  not  in  controversy.  By  his  affidavit  of  defense  de- 
fendant alleged  a  verbal  agreement  that  he  was  not 
to  pay  interest,  and  upon  the  trial  testified  to  such  an 
agreement  made  with  a  salesman  of  the  plaintiff.  De- 
fendant can  read  and  write  perfectly,  is  a  man  of 
intelligence,  and  understood  that  he  was  signing  a 
promissory  note.  Subsequently  the  trial  court  held 
that  parol  evidence  was  inadmissible  to  contradict  or 
vary  the  terms  of  the  instrument,  and  prepared  and 
marked  **held"  the  following  proposition: 

**The  court  decides  this  question  upon  the  language 
of  the  note  itself  and  the  evidence  as  to  the  manner 
of  payment  with  no  reference  to  conversations  between 
the  parties  before  the  note  was  executed." 
He  then  found  the  issues  for  the  defendant  and  against 
the  plaintiff. 

Defendant  does  not  appear  in  this  court  to  suggest 
any  construction  of  the  language  of  the  note  or  any- 
thing concerning  the  manner  of  payment  which  would 
relieve  him  from  the  obligation  to  pay  interest.  We 
are  not  informed  as  to  the  particular  considerations 
which  led  the  trial  court  to  hold  as  he  did.  After 
examining  the  instrument  in  question  no  sufficient 
reason  occurs  to  us  for  holding  inoperative  the  promis- 
sory provision  to  pay  *  interest  from  date  at  the  rate 
of  six  per  cent  per  annum."  We  must  therefore  re- 
verse the  judgment,  and  as  there  is  no  controversy 
over  the  amount,  judgment  will  be  entered  in  this 
court  for  the  plaintiff  for  the  amount  of  interest 
claimed  from  the  defendant 

Reversed  with  judgment  in  this  court. 
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Christian  Johnson,  Appellee,  y.  Paul  F.  P.  Hneller, 

Appellant. 

Gen.  No.  20,281.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam E.  Deveb,  Judge,  presiding.  Heard  in  this  court  at  the  March 
term,  1914.    Reversed  and  remanded.    Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  brought  by  Christian  Johnson,  plaintiff, 
against  Paul  F.  P.  Mueller,  defendant,  in  the  Superior 
Court  of  Cook  county  for  damages  for  personal  in- 
juries. 

Plaintiff,  a  carpenter,  was  employed  by  defendant 
in  the  work  of  constructing  temporary  framework  for 
the  cement  used  in  the  construction  and  erection  of  a 
building  called  the  Steele- Wedeles  building,  at  the 
north  end  of  the  Dearborn  Street  Bridge  in  Chicago. 
The  construction  proceeded  in  this  manner:  Upright 
steel  columns  were  erected  and  these  were  connected 
by  steel  crossbeams;  both  columns  and  beams  were 
then  covered  with  cement,  and  to  do  this  wooden  boxes 
were  constructed  around  the  columns  and  beams,  and 
into  these  boxes  the  wet  cement  poured,  and  after  it 
had  hardened  the  temporary  wooden  boxes  or  cover- 
ings were  removed.  The  boxes  were  simply  molds 
into  which  the  plastic  cement  was  poured.  That  the 
boxes  around  the  beams  might  not  sag  when  the  cement 
was  poured  into  them,  temporary  wooden  uprights, 
called  shores,  were  placed  under  them.  These  shores 
were  planks,  usually  about  two  by  ten  inches  and  about 
seven  and  one-half  feet  long.  Across  the  top  was 
nailed  a  crosspiece,  giving  the  shore  somewhat  a  T 
shape,  and  when  the  shore  was  placed  in  position  it 
was  fastened  by  driving  tenpenny  nails  through  these 
crosspieces  up  into  the  bottom  of  the  box.    Ordinarily 


Chicago — ^Fikst  District — April,  1915.        423 

Johnson  v.  Mueller,  192  111.  App.  422. 

when  thus  nailed  the  lower  end  of  the  shore  would 
stand  about  two  or  three  inches  clear  of  the  floor,  and 
wedges  would  be  driven  into  this  space  so  as  to  make 
the  shores  firm  and  to  secure  the  proper  levels.  These 
shores  were  set  six  or  seven  feet  apart,  about  three 
under  one  beam. 

Plaintiff  alleged  that  while  engaged  in  wedging  the 
shores  which  had  already  been  placed  in  position  un- 
der the  boxes  by  the  defendant,  a  shore  near  by,  so 
placed  in  position  by  defendant  but  through  negligence 
not  nailed  to  the  box  overhead,  fell  and  struck  plain- 
tiff, inflicting  injuries. 

Judgment  of  three  thousand  dollars  for  plaintiff  and 
defendant  appeals. 

Bbundage,  L  an  don  &  Holt,  for  appellant;  Eobbrt 
N.  Holt,  of  counsel. 

Alexander  H.  Heyman,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Master  and  servant,  §  683*— «?7ien  evidence  insuffiHent  to 
show  negligence.  Where  in  an  action  for  personal  injuries  there 
was  evidence  that  a  shore  or  support  fell  and  struck  the  plaintiff, 
an  employee  of  the  defendant,  but  it  did  not  appear  where  it  fell 
from  or  where  it  was  standing  before  it  fell  or  that  at  the  time  of 
the  accident  it  was  being  used  by  the  defendant,  and  there  was  evi- 
dence that  the  plaintiff  before  using  shores  had  been  in  the  habit 
of  leaning  them  against  upright  columns,  although  warned  not  to 
do  so,  and  a  witness  for  the  defense  testified  that  the  plank  which 
struck  the  plaintiff  "was  an  upright  leaning  against  another  up- 
right," the  evidence  was 'insufficient  to  support  plaintiff's  claim  that 
it  fell  because  it  had  not  been  nailed. 

2.  Master  and  servant,  §  584* — when  doctrine  of  res  ipsa  lo- 
quitur inapplicable.    In  an  action  for  damages  by  a  servant  against 

*See  miBois  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulativo  QuarterJy,  same 
(opUs  and  section  number. 
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the  maBter  for  Injuries  received  from  a  falling  shore,  the  single 
fact  that  the  plaintiff  was  struck  by  a  falling  shore  is  not  sufficient 
to  show  the  negligence  of  the  defendant. 

3.  Master  and  servant,  §  127* — what  is  duty  as  to  safe  place 
where  conditions  are  changing.  It  is  the  duty*  of  the  master  to  use 
reasonable  care  to  furnish  a  reasonably  safe  place  to  work,  even 
where  the  conditions  are  changing  from  time  to  time  during  the 
performance  of  the  work. 

4.  Master  and  servant,  §  833* — when  modification  of  instruction 
harmless.  It  is  not  prejudicial  error  for  the  trial  court  to  modify 
an  instruction  on  assumption  of  risk  offered  by  the  defendant  in 
an  action  of  negligence  by  striking  out  the  words,  "and  the  law  pre- 
sumes plaintiff  charged  for  such  risks,"  where  these  words  merely 
repeat  essentially  what  was  already  contained  in  the  instruction, 
namely,  that  plaintiff  "contracted  with  reference  to"  such  risks. 

5.  Limitation  of  actions,  §  58* — when  additional  count  not 
barred.  A  demurrer  to  a  plea  of  the  statute  of  limitations  to  £i.a 
additional  count  filed  after  verdict  is  properly  sustained  where  the 
additional  count  set  up  the  same  cause  of  action  originally  de- 
clared on. 


National  Meter  Company^  Appellee,  y.  Tillage  of  Bell- 
wood,  Appellant. 

Gen.  No.  20,331. 

1.  Municipal  corporations,  §  164* — when  burden  on  municipality 
to  show  illegality.  Where  it  is  within  the  general  power  of  a  vil- 
lage to  purchase  a  water  meter  and  it  failed  to  take  the  necessary 
steps  to  authorize  the  particular  act  in  question,  the  burden  is  upon 
the  village  to  plead  and  prove  facts  rendering  the  contract  of  pur- 
chase illegal. 

2.  Municipal  corporations,  §  166* — what  constitutes  ratification 
of  contract.  In  an  action  on  a  contract  to  recover  the  purchase 
price  of  a  meter  sold  in  a  village  where  it  appears  from  the  evidence 
that  the  meter  was  sent  to  the  village  on  the  order  of  the  president 
of  the  village  board,  and  that  it  was  received  and  used  by  the  vil- 
lage, such  acts  of  the  village  constitute  a  ratification  of  the  con- 
tract, rendering  it  liable  for  the  purchase  price. 

•8««  UllBoU  Note*  Digest,  Vols.  XI  to  XV,  and  CumulatlTe  Quarterly,  mm.; 
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Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
KNCB  N.  Goodwin,  Judge,  presiding.  Heard  in  this  court  at  the 
March  term,  1914.    Affirmed.    Opinion  filed  April  26,  1915. 

George  E.  Brannan,  for  appellant 
Haight,  Brown  &  Haight,  for  appellee. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

This  is  a  suit  for  five  hundred  dollars,  the  price 
of  a  water  meter  furnished  hy  plaintiff  to  the  defend- 
ant in  February,  1911.  The  trial  was  by  the  Court, 
and  plaintiff  had  judgment  for  the  amount  claimed. 

On  February  16,  1911,  the  president  of  the  Village 
Board  of  Bellwood,  the  defendant,  wrote  to  plaintiff 
certifying  that  a  resolution  had  been  passed  by  the 
Village  Board  requesting  him  to  order  a  six-inch 
Crown  water  meter,  price  five .  hundred  dollars,  to 
be  shipped  to  Melrose  Park,  Illinois,  to  be  placed  on 
the  water  main  from  Melrose  Park  to  Bellwood;  the 
expense  of  setting  the  meter  to  be  borne  by  the  Vil- 
lage of  Bellwood.  The  letter  concluded:  ** Consider 
this  an  order  from  the  Board  of  Bellwood,  Illinois." 
The  meter  was  forthwith  shipped,  received  by  defend- 
ant and  set  in  place  in  the  Village  of  Bellwood,  and 
since  then  has  been  in  continuous  service  for  the  de- 
fendant. 

In  December,  1911,  the  village  clerk  of  defendant 
wrote  to  plaintiff  that  the  five  hundred  dollars  which 
the  village  owed  would  not  be  paid  until  May  1,  1912. 
On  April  26,  1912,  he  again  wrote  that  the  board  had 
instructed  him  to  write  that  as  soon  as  the  appropria- 
tion would  be  made,  which  would  be  some  time  in  May, 
the  bill  would  be  paid.  On  August  16,  1912,  the  clerk 
again  wrote,  saying  that  the  president  and  board  of 
trustees  instructed  him  to  say  that  the  appropriation 
had  been  made  and  the  amount  would  be  paid. 
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The  judgment  of  the  trial  court  was  proper.  It  was 
within  the  general  powers  of  defendant  to  purchase  a 
water  meter,  and  if  it  failed  to  take  the  requisite  steps 
to  authorize  the  particular  act  in  question,  the  burden 
was  on  the  defendant  to  plead  and  prove  facts  render- 
ing the  contract  of  purchase  illegal.  City  of  Chicago 
V.  Peck,  196  111.  260;  Schuyler  County  v.  Missouri 
Bridge  (&  Iron  Co,,  256  111.  348.  Defendant  has  not 
made  the  proof  necessary  to  avoid  payment  for  the 
meter.  From  aught  that  appears  from  the  record  a 
special  appropriation  ordinance  may  have  been  passed, 
or  it  may  be  that  in  the  general  appropriation  ordin- 
ance for  the  year  beginning  May  1,  1912,  and  ending 
April  30,  1913,  this  purchase  was  provided  for.  It  is 
a  fair  inference  from  the  letters  of  the  village  clerk 
that  this  latter  supposition  is  the  fact. 

Even  if  this  were  not  so,  by  its  acts  the  defendant 
has  ratified  the  contract  of  purchase  and  is  obligated 
to  pay  for  the  meter.  Under  similar  facts  it  has  been 
so  held  in  City  of  Chicago  v.  Norton  Milling  Co,,  196 
HI.  580;  Shoenberger  v.  City  of  Elgin,  164  111.  80,  and 
Sanitary  Dist,  of  Chicago  v.  George  F.  Blake  Mfg. 
Co.,  179  HI.  167. 

The  judgment  meets  with  our  approval  and  is 
affirmed. 

Affirmed. 
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Mary  Tucker  Gould,  Appellant,  y.  E.  lies  Kerlin  and 
Coleman  6.  Buford,  Appellees. 

Gen.  No.  20,753.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  M. 
L.  McKixLEY,  Judge,  presiding.'  Heard  in  thlB  court  at  the  October 
term,  1914.     Affirmed.     Opinion  filed  April  26,  1915. 

Statement  of  the  Case. 

Action  by  Mary  Tucker  Gould  against  E.  lies  Kerlin 
and  Coleman  G.  Buford  in  the  Superior  Court  of  Cook 
county  for  damages  for  trespass  to  the  person  of  the 
plaintiff  in  removing  an  ovarian  t  Kior,  the  gist  of 
which  action  was  the  removal  of  the  tumor,  by  per- 
forming an  entirely  different  operation  from  the  one 
authorized  by  the  plaintiff.  Dr.  Buford  examined  the 
plaintiff  and  in  a  letter  to  the  plaintiff's  family  physi- 
cian described  the  operation  which  the  plaintiff  com- 
plained of  and  what  it  was  for.  The  plaintiff's  family 
physician  gave  this  letter  to  the  plaintiff.  She  after- 
wards presented  herself  to  him  to  be  operated  upon 
without  any  objection  to  the  operation  outlined  in  the 
letter.  The  letter  follows : 
'^Dr.  Coleman  G.  Buford, 
100  State  Street, 

Chicago,  111. 

Chicago,  HI.  Jan.  19,  1910. 
Dr.  Ben  Carlos  Frazier, 

Louisville,  Kentucky. 
My  Dear  Doctor: 

I  examined  Mrs.  Gould  in  anesthesia  in  the  presence 
of  Drs.  Kerlin  and  Hequembourg.  These  gentlemen 
do  a  good  deal  of  their  surgical  work  together.  Digi- 
tal examination  revealed  a  nodular  tumor,  the  major 
portion  of  which  was  the  size  of  a  bantam's  eggy  loca- 
ted in  the  anterior  surface  of  the  rectum  so  that 
through  bimanual  examination  I  could  very  easily  en- 
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gage  the  entire  tumor  in  my  examining  fingers.  The 
tumor  was  hard,  its  base  rather  narrow  and  movable 
and  there  seemed  to  be  a  beginning  invasion  of. the 
surrounding  territory  at  its  base.  The  speculum  re- 
vealed the  above  described  tumor,  but  it  did  not  show 
loss  of  epithelial  covering  anjrwhere.  In  one  locaUty 
there  was  a  dilation  of  veins  and  I  think  that  before 
many  weeks  the  tumor  will  break  down  in  this  area. 

The  aflBiiction  has  probably  been  benign  or  relatively 
benign  until  lately.  I  think  therefore  that  malignancy 
has  just  begun. 

In  considering  how  this  patient  should  be  operated 
upon,  I  had  thought  of  a  dissection  of  the  Vagina  oflf 
of  the  rectum,  then  loosening  the  rectum  all  around 
as  high  up  as  I  could,  drawing  it  down  through  the 
perineum  and  resecting  the  tumor,  after  which  the 
gut  would  be  closed,  replaced  and  the  perineum  and 
vaginal  wall  repaired.  If  on  further  examination  this 
route  still  appeared  to  be  usable  I  think  I  would  pre- 
fer to  operate  by  this  method ;  at  least  I  should  like  to 
try  this  route  first  before  entering  the  abdomen. 

I  cannot  tell  until  the  parts  are  exposed  whether  a 
section  of  the  gut  will  have  to  be  removed  or  the  base 
of  the  tumor  excised  and  the  wound  closed  by  trans- 
verse suture.  This  would  be  determined  at  the  opera- 
tion, first  by  clinical  findings  and  second,  probably, 
by  making  a  frozen  microscopic  section  which  I  would 
examine  immediately.  I  am  inclined  to  think  that  the 
anal  end  of  the  gut  will  not  have  to  be  disturbed  and 
that  the  mesentery  of  the  sigmoid,  which  is  free  and 
not  infiltrated,  will  allow  sufficient  freedom  to  make 
an  end  to  end  anastomosis. 

I  have  had  a  good  deal  of  experience  in  connection 
with  carcinoma  of  the  rectum  and  frankly  admit  that 
the  cosmetic  results  are  not  as  good  as  patients  and 
their  friends  would  like  to  have  them.  Occasionally 
we  are  surprised  by  an  excellent  result,  but  more  often 
the  commonplace  thing  happens,  the  anastomotic  su- 
tures pull  out  or  the  patient  suffers  from  fecal  fistula. 
Either  of  these  are  more  or  less  amenable  to  treatment 
after  the  operation  when  sufficient  time  has  elapsed 
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to  remove  a  larger  portion  of  the  induration  and  con- 
sequent fixity  of  the  parts  resulting  from  repair. 

Yours  very  truly, 

Coleman  G.  Buford.*' 
The  tumor  was  removed  through  an  incision  made 
in  the  skin  immediately  between  the  external  openings 
of  the  genitals  and  the  bowels,  or  what  the  plaintiff 
called  the  ** lower  or  rectal  operation.''  She  further 
claimed  that  she  consented  to  an  operation  by  an  in- 
cision through  the  walls  of  the  abdomen  but  not  to 
the  lower  or  rectal  operation.  From  a  judgment  for 
defendants,  on  a  directed  verdict,  plaintiff  appeals. 

Carlton  H.  Pendleton  and  Thomas  L.  Stitt,  for 
appellant. 

Egbert  J.  Folonie,  for  appellees. 

Mr.  Justice  McSurely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Physicians  and  burgeons,  §  12* — when  consent  to  operation 
implied.  Where  a  patient  presents  herself  to  a  surgeon,  who  had 
examined  her,  for  operation  without  objecting  to  the  method  of 
operation  upon  her  which  such  physician  had  outlined  in  a  letter 
to  her  family  physician,  which  she  had  received,  the  reasonable 
inference  is  that  where  the  operation  was  performed  as  outlined 
it  was  done  with  her  knowledge'  and  consent. 

2.  Physicians  and  surgeons,  §  12* — when  patient  cannot  re- 
cover on  account  of  method  employed  in  operating.  A  patient 
who  presents  herself  to  a  physician  to  have  an  operation  per- 
formed, which  he  performs  in  the  manner  outlined  in  a  letter  to 
her  family  physician,  which  she  had  received,  without  any  ob- 
jection from  her,  and  he  was  without  any  knowledge  that  she 
had  objected  to  any  one  to  the  operation  as  outlined  by  him  in 
such  letter,  cannot  recover  in  an  action  of  trespass  against  him 
because  he  performed  the  operation  in  such  manner. 

3.  Physicians    and    suboeons.    §    14* — when    physician    merely 
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present  at  operation  not  liable.  Where  a  physician  advises  a 
patient  to  have  an  examination  made  by  another  physician,  and 
Is  merely  present  in  the  operating  room  at  the  time  the  latter 
performs  the  operation,  he  is  not  liable  In  trespass  because  of  the 
method  employed. 


John  D.  Casey,  Administrator,  Appellee,  t.  Wabash 
Bailroad  Company  and  Chicago  &  Western  Indiana 
Bailroad  Company,  Appellants. 

Gen.  No.  20,832.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Maz- 
ziNi  Slusseb,  Judge,  presiding.  Heard  In  this  court  at  the  Octo- 
ber term,  1914.     Affirmed.     Opinion  filed  April  26,  1915. 


Statement  of  the  Case. 

Action  brought  by  John  D.  Casey,  administrator 
of  the  estate  of  Bernard  J.  Carroll,  deceased,  plaintiff, 
against  the  Wabash  Bailroad  Company  and  Chicago 
&  Western  Indiana  Bailroad  Company,  defendants, 
in  the  Superior  Court  of  Cook  county. 

Plaintiff  recovered  judgment  of  three  thousand  dol- 
lars against  defendants  for  the  death  of  Bernard  J. 
Carroll,  an  employee  of  the  Wabash  Boad,  who  was 
struck  by  a  Wabash  engine  running  under  a  contract  of 
license  on  the  tracks  of  the  Chicago  &  Western  Indiana 
Boad  near  Twenty-Sixth  street  in  Chicago.  It  was 
the  custom  for  the  Wabash  Boad  to  run  a  train  for 
its  employees,  taking  them  in  the  morning  to  their 
various  places  of  work  along  the  line,  and  returning 
homeward  with  them  in  the  evening.  The  railroad  men 
call  this  train  the  ** hurdy-gurdy." 

Carroll  was  a  switchman  for  the  Wabash,  stationed 
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at  the  yards  at  Landers,  which  is  about  an  hour's  ride 
from  Twenty-Sixth  street.  The  ** hurdy-gurdy"  would 
stop  at  Twenty-Sixth  street  for  Carroll  to  board  the 
train,  and  on  tiie  return  trip  would  stop  at  this  point 
to  permit  him  to  alight.  There  were  six  railroad 
tracks  at  this  point  running  northerly  and  southerly, 
numbered  consecutively  from  east  to  west,  the  most 
easterly  track  being  No.  1  and  the  westerly  No.  6. 
The  work  of  elevating  these  tracks  was  in  progress  at 
the  time  of  the  accident.  The  east  retaining  wall, 
which  was  about  twelve  or  fifteen  feet  high,  was  built, 
but  the  west  wall  was  not  yet  constructed.  The 
*' hurdy-gurdy''  on  the  return  trip  ran  north  on  track 
No.  1,  although  one  witness  seemed  to  think  it  ran  on 
track  No.  3.  There  was  no  passenger  station  at  the 
point  near  where  the  train  stopped  at  Twenty-Sixth 
street,  and  employees  wishing  to  board  it  would  climb 
up  the  sloping  side  of  the  elevation  on  the  west  and 
cross  over  the  intermediate  tracks  to  the  **  hurdy- 
gurdy,"  and  in  the  evening  when  alighting  the  em- 
ployees, in  order  to  reach  the  street  level,  were  obliged 
to  walk  westerly  across  the  tracks  and  descend  on  the 
westerly  incline  of  the  track  elevation. 

It  was  about  seven  o'clock  on  the  evening  of  January 
10th,  the  time  of  the  accident  in  question,  when  the 
'* hurdy-gurdy"  stopped  near  Twenty-Sixth  street  to 
allow  Carroll  and  another  workman,  Eeynolds,  to 
alight.  It  was  a  dark  night,  described  as  *  ^  a  bad,  cold 
night,  with  snow  on  the  ground."  With  Eeynolds 
leading,  they  walked  in  a  westerly  direction  across  the 
tracks.  As  the  work  of  elevation  was  in  pro- 
gress the  way  was  rough  and  uneven,  covered 
with  loose  ties,  rails,  stone  and  other  materials 
scattered  between  the  tracks.  Each  of  the  men 
had  a  lantern  and  as  Eeynolds  says,  **we  picked 
our  way  across  the  tracks."  An  engine  with 
no  cars  was  coming  from  the  south  on  track  No. 
5,  running  at  a  speed  which  some  witnesses  estimated 
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at  eight  or  nine  miles  an  hour,  and  another  witness  at 
twenty  miles  an  hour.  Reynolds  says  that  before  he 
reached  this  track  he  looked  north  and  south  but  saw 
no  headlight  of  any  engine;  that  the  first  he  knew  of 
the  approaching  engine  was  when  he  was  in  the  middle 
of  the  track  upon  which  it  was  running,  when  he  hap- 
pened to  raise  his  head  and  saw  it  only  three  or  four 
feet  from  him;  that  he  ** hollered**  to  Carroll  and  just 
had  time  to  step  off  the  track  when  the  engine  went 
by.  Carroll  was  struck  and  knocked  to  one  side.  The 
engine  ran  on  some  little  distance  before  it  was 
stopped.  Carroll  died  within  a  few  minutes  thereafter. 
Reynolds  testified  that  he  heard  no  whistle  blown  or 
bell  rung,  while  the  testimony  of  the  crew  on  the  en- 
gine was  that  both  whistle  and  bell  were  sounded. 
Carroll  was  a  man  forty-eight  years  of  age,  and  his 
condition  of  health  and  strength  was  good  and  his 
sight  and  hearing  normal.  Reynolds  says  he  had  no 
conversation  with  Carroll  after  they  got  off  the 
** hurdy-gurdy"  and  that  he  did  not  hear  the  engine 
approaching  until  it  was  close  to  him. 

Zane^  Morse  &  McKinney,  for  appellants;  J.  L. 
MiNNis,  of  counsel. 

John  A,  Bloomingston,  for  appellee. 

Mb.  Justice  McSubely  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Master  awd  sebvant,  §  152* — when  evidence  sustain*  reoofh 
ery.  Where  In  an  action  against  a  railway  company,  for  the 
wrongful  death  of  an  employee,  who  had  just  alighted  from  a 
train  used  for  the  purpose  of  transporting  employees  to  and  from 
work,  it  was  shown  that  the  accident  occurred  at  night,  that  de- 
cedent and  his  companion  carried  lanterns,  that  owing  to  work  of 
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elevation  In  progress  the  ground  was  rough  and  uneven  and 
care  was  required  in  walking  over  it,  that  decedent  was  obliged 
to  cross  the  tracks  and  that  his  companion  saw  no  headlight  and 
heard  no  warning  signal  before  the  accident,  the  evidence  was 
held  to  support  a  verdict  for  plaintiff. 

2.  Negligence,  §  182* — when  evidence  as  to  hahita  for  care  ad- 
miasihle.  In  an  action  for  the  wrongful  death  of  a  railway  em- 
ployee who  was  struck  by  an  engine  while  crossing  defendant's 
tracks  at  night,  evidence  as  to  the  habits  of  decedent  for  care  and 
caution  are  admissible,  there  being  no  eyewitnesses,  neither  the 
engineer  on  the  train  nor  decedent's  companion,  who  had  Immedi- 
ately preceded  him  across  the  tracks  and  barely  escaped  being 
struck,  having  actually  seen  the  accident. 

3.  Negligence,  §  182* — when  not  essential  to  show  h^Mts  of 
decedent  as  to  sobriety.  In  an  action  for  the  death  of  an  employee, 
where  there  were  no  eyewitnesses  to  the  accident,  evidence  as  to 
the  habits  of  decedent  for  care  and  caution  is  not  rendered  incom- 
petent because  there  was  not  also  testimony  as  to  habits  of  sobriety. 

4.  Death,  §  67* — when  damages  not  excessive.  A  verdict  of 
three  thousand  dollars  in  an  action  for  the  wrongful  death  of  a 
switchman,  where  the  widow  testified  that  her  only  source  of  in- 
come was  what  her  husband  made,  is  not  excessive. 

5.  iNSTBUcrriONS,  §  151* — when  properly  refused  as  emhodled  in 
other  given.  Instructions  requested  by  defendant  as  to  the  duty 
to  exercise  care  toward  decedent  are  properly  refused  where  they 
cover  essentially  the  same  point  included  in  the  Instructions  given 
in  behalf  of  the  plaintifC. 


Truax  Greene  &  Company,  Defendant  in  Error,  v.  M. 
E.  Emrlck,  Plaintiff  In  Error. 

Gen.  No.  20,786.     (Not  to  b^  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edwabd  T. 
Wade,  Judge,  presiding.  Heard  in  this  court  at  the  October  term, 
1914.    Affirmed.    Opinion  filed  April  26,  1915. 

•S«e  nUnolB  Notes  Digest,  Vols.  XI  to  XV,  and  OomuUtlTo  Qmuterlx,  same 
topic  and  section  noniber. 
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Statement  of  the  Case. 

Action  by  Truax  Greene  &  Company  against  M.  E. 
Emrick  in  the  Municipal  Court  of  Chicago.  The  de- 
fendant failed  to  file  the  stenographic  report  within 
thirty  days  from  the  entry  of  judgment.  By  order  of 
the  court  the  time  for  filing  was  extended  to  ninety 
days  from  the  entry  of  judgment  nunc  pro  tunc. 

Beckman,  Cottrell  &  Phillips,  for  plaintiff  in  er- 
ror. 

H.  A.  Barnhabdt,  for  defendant  in  error. 

Per  Curiam. 

Abstract  of  the  Decision.    . 

1.  Municipal  Court  of  Chicago,  §  26* — when  stenographic  re- 
port stricken.  Where  there  is  nothing  in  the  record  to  Justify  the 
trial  court  in  granting  an  extension  of  the  period  for  filing  a  steno- 
graphic report  after  thirty  days  had  expired  from  the  entry  of  the 
judgment,  which  order  was  filed  nunc  pro  tunc  as  of  a  date  within 
that  period,  the  stenographic  report  will  be  stricken. 

2.  Municipal  Court  of  Chicago,  §  31* — when  judgment  affirmed. 
Where  there  are  no  errors  assigned  which  can  be  considered  in  the 
absence  of  the  stenographic  report  which  this  court  has  stricken 
from  the  record,  because  not  signed  or  filed  within  thirty  days  af- 
ter entry  of  judgment  of  such  court,  the  Judgment  will  be  affirmed. 

•See  ininols  Notes  Direst,  Vols.  XI  to  XV,  and  Cumulative  Quarterlx,  samo 
topic  and  section  number. 
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John  B.  DeToney,  Defendant  in  Error,  y.  A.  Chiappe 
et  al..  Plaintiffs  in  Error. 

Gen.  No.  18,809.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Judson  F. 
Going,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed  April 
28,  1915. 

Statement  of  the  Case. 

Action  by  John  B.  DeVoney  against  A.  Chiappe,  E. 
Chiappe  and  J.  Linale  in  the  Municipal  Court  of  Chi- 
cago for  $315  on  a  judgment  note.  Upon  a  motion  of 
the  makers  of  the  note,  the  judgment  was  opened  up 
and  leave  was  given  to  file  an  affidavit  of  defense  upon 
the  merits.  The  suit  was  discontinued  as  to  E.  Chiap- 
pe. Verdict  and  judgment  for  plaintiff  for  $315.  De- 
fendant brings  error. 

The  evidence  offered  by  defendants  tended  to  show 
that  in  March,  1911,  they  entered  into  negotiations 
with  plaintiff  for  the  purchase  of  certain  improved 
real  estate  in  Chicago,  owned  by  Eafelo  Arrigo,  for 
whom  defendant  in  error  was  agent;  that  as  defend- 
ants were  unable  to  speak  or  understand  the  English 
language  the  negotiations  were  conducted  by  all  the 
parties  in  the  Italian  language ;  that  the  property  was 
represented  by  plaintiff  to  be  thirty-seven  and  one- 
half  feet  in  width  and  one  hundred  feet  in  depth;  that 
relying  upon  the  representation  of  plaintiff  that  the 
only  incumbrance  upon  the  property  was  a  mortgage 
for  $5,000,  defendant  agreed  to  purchase  the  property 
for  $9,200,  paying  $500  in  cash,  $3,700  within  five  days 
after  the  title  to  the  property  was  found  to  be  good, 
and  assuming  the  payment  of  the  said  mortgage  and 
the  taxes  for  1910;  that  plaintiff  then  knew  that  the 
property  was  subj.ect  to  an  easement  of  passageway 
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and  to  certain  building  line  restrictions  for  the  benefit 
of  the  owner  of  the  adjoining  lot;  that  the  contract 
for  the  sale  and  purchase  of  the  property  was  drafted 
by  plaintiff  in  the  English  language,  and  as  so  drafted 
the  property  was  to  be  conveyed  subject  to  party  wall 
agreements,  building  line  restrictions  and  building 
restrictions  of  record;  that  defendants  then  informed 
plaintiff  that  they  did  not  understand  the  provisions 
of  the  said  agreement  as  drafted  in  the  English  lan- 
guage and  that  they  would  jiot  sign  the  same  unless 
and  until  plaintiff  gave  them  a  paper  written  in  the 
Italian  language  embodying  the  terms  of  the  contract ; 
that  plaintiff  then  prepared  and  gave  to  them  a  paper 
written  in  the  Italian  language,  which  he  signed  and 
which  he  assured  them  was  just  like  the  contract  writ- 
ten in  the  English  language;  that  defendants  there- 
upon signed  the  contract  as  drafted  in  the  English 
language;. that  the  correct  English  translation  of  the 
said  paper  written  in  the  Italian  language  is  as  fol- 
lows: 

/'Chicago,  March  11,  1911. 
I,  John  B.  DeVoney,  with  these  presents  do  guaran- 
tee to  convey  to  brothers  A.  &  E.  Chiappe  and  J.  Li- 
nale,  the  property  in  Chicago  at  Number  903  Franklin 
Street,  and  said  parties  agree  to  purchase  for  Nine 
Thousand  Two  Hundred  Dollars  ($9,200)  and  pay  all 
Taxes  for  the  year  1910.  The  above  amount  to  be  paid 
as  follows:  Forty-two  Hundred  Dollars  ($4,200)  in 
cash,  and  to  assume  a  mortgage  of  Five  Thousand 
Dollars  ($5,000),  with  interest  at  51/2%.  The  title  to 
the  property  must  be  free  from  all  impediments. 

Oak  Savings  Bank. 
Jno.  B.  DeVoney,  *' 

F.  William  Kbaft,  for  plaintiffs  in  error. 

I.  B.  Perlman,  for  defendant  in  error;  M,  A.  Mil- 
KEwiTCH,  of  counsel. 
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Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  Court  of  Chicago,  §  13* — what  should  accompany 
request  for  amendment  of  atHdavit  of  merits.  A  motion  for  leave  to 
amend  the  affidavit  of  the  merits  should  be  accompanied  with  a 
statement  of  the  matters  constituting  the  proposed  amendment 

2.  EMdence,  §  264* — when  translated  copy  of  contract  admissible. 
Where  parties  unable  to  understand  the  English  language  conducted 
negotiations  for  the  purchase  of  property  in  their  own  language, 
and  agreed  to  purchase  property  at  a  certain  price  free  from  any 
restrictions,  and  the  vendor  drafted  the  contract  of  sale  so  that  the 
property  was  subject  to  party  wall  agreements,  building  line  re- 
strictions and  building  restrictions  of  record,  and  the  vendees 
refused  to  sign  the  contract  until  the  vendor  prepared  a  copy  of 
it  In  their  own  language,  such  instrument,  purporting  to  be  a 
copy  of  the  original  contract  but  which  recited  that  the  property 
sold  was  free  from  all  incumbrances,  is  admissible  in  evidence 
in  an  action  against  the  vendees  upon  a  note  given  under  the 
contract. 

3.  Vendor  and  purchaser,  §  352* — when  certified  copy  of  instru- 
ment creating  incumbrance  admissible.  In  an  action  on  a  Judg- 
ment note  given  under  a  contract  for  the  sale  of  land  free  from 
Incumbrances,  certified  copies  of  agreements  creating  an  easement 
and  building  restrictions  on  the  property  are  improperly  excluded. 

4.  Vendor  and  purchaser,  §  143* — when  easement  an  incum- 
brance. An  easement  Is  an  incumbrance  on  property  within  the 
terms  of  a  contract  for  the  sale  of  land  free  from  Incumbrances. 

6.  Fraud,  §  134* — when  instruction  erroneous  as  invading, 
province  of  jury.  An  Instruction,  which  states  that  if  the  de- 
fendants were  illiterate  persons  and  signed  the  papers  in  ques- 
tion upon  the  reading  thereof  by  the  plaintifT,  when  they  had  a 
friend  or  friends  near  by  who.  might  have  been  called  upon  to 
read  the  same,  they  were  guilty  of  such  negligence  as  would  pre- 
clude them  from  any  remedy  for  fraud  in  misreading,  Infringes 
upon  the  province  of  the  jury. 

6.  Instructions,  §  119* — when  erroneous  as  not  based  on  evi- 
dence. An  instruction  that  if  the  defendants  were  illiterate  per- 
sons and  signed  the  papers  In  question  upon  the  reading  of  the 
same  to  them  by  the  plaintifT,  when  they  had  a  friend  or  friends 

•8««  IlllAoU  Note*  Digest,  Vols.  XI  to  XV,  and  CumoUtlTe  Qiuurterlj,  Hune 
topic  and  aeetlon  nombor. 
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near  by  who  might  have  been  called  upon  to  read  such  papers, 
they  were  guilty  of  such  negligence  as  would  preclude  them  from 
any  remedy  for  fraud,  is  prejudicial  where  there  is  no  such 
evidence  in  the  record. 


J.  J.  Warren,  t.  Inter  State  Realty  Company,  Appellee, 
on  appeal  of  T.  E.  Walters,  Garnishee,  Appellant. 

Oen.  No.  19,337.     (Not  to  be  reported  in  fnll.) 

J.  J.  Warren,  Defendant  in  Error,  y.  Inter  State  Realty 
Company,  PlaintiflT  in  Error. 

Gen.  No.  19,543.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago  in  case  No.  ,19,337. 
Error  to  the  Municipal  Court  of  Chicago  in  case  No.  19,543;  the 
Hon.  Chablks  N.  Goodnow,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  October  term,  1913.  Reversed  as  to  No. 
19,337.  Reversed  and  remanded  as  to  No.  19,543.  Opinion  filed 
April  28,  1915. 

Statement  of  the  Case. 

Action  by  J.  J.  Warren  against  the  Inter  State 
Eealty  Company,  a  corporation  and  T.  E.  Walters, 
garnishee. 

No.  19,337  involves  the  propriety  of  a  judgment  in 
the  Municipal  Court  for  $2,469  in  favor  of  the  Inter 
State  Realty  Company  against  T.  E.  Walters,  garni- 
shee, for  the  use  of  J.  J.  Warren,  and  No.  19,543  in- 
volves a  judgment  for  the  like  amount  recovered  in 
said  court  by  said  Warren  against  said  Inter  State 
Realty  Company. 

In  No.  19,337  there  was  a  trial  by  the  court  and  the 
record  is  here  on  the  appeal  of  the  garnishee,  Walters, 
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while  in  No.  19,543  there  was  a  trial  by  jury,  and  the 
record  is  here  on  a  writ  of  error  prosecuted  by  the 
Inter  State  Eealty  Company.  The  two  causes  were 
consolidated  for  disposition  in  this  court. 

The  controversy  had  its  inception  in  the  following 
agreement : 

'*  Aurora,  Illinois.  This  agreement  made  in  tripli- 
cate this  18th  day  of  March,  1911,  by  and  between  T. 
E.  Walters,  B.  F.  Smith,  G.  V.  Smith  and  J.  J.  Warren 
all  of  Aurora,  Illinois,  for  the  purpose  of  an  organiza- 
tion to  buy  and  sell  land.  The  principal  plan  is  to  act 
as  selling  agents  for  property  owners.  The  organiza- 
tion to  be  known  as  the  Inter  State  Eealty  Company. 
The  immediate  proposition  is  the  entering  into  a  sell- 
ing contract  with  one  N.  J.  Nagel  of  San  Antonio, 
Texas,  to  sell  twenty-three  thousand  acres  situated  in 
Webb  County,  Texas. 

*'The  said  B.  F.  Smith,  and  G.  V.  Smith  agreeing 
to  finance  the  proposition.  That  is  to  say,  they  will 
furnish  the  money  for  the  purpose  of  investigating 
said  land,  incorporating,  oflBce  expense,  etc.  In  fact 
all  necessary  expense  to  further  the  sale  of  such  lands, 
but  not  to  exceed  $ 

*^As  soon  as  a  part  of  said  lands  are  sold  and 
enough  money  or  notes  received  to  pay  the  running 
expenses  then  the  said  B.  F.  Smith  or  G.  V.  Smith 
shall  be  reimbursed  for  all  money  they  have  advanced 
for  the  above  named  purpose. 

**As  soon  as  they  have  received  all  of  said  money, 
then  the  said  G.  V.  Smith,  T.  ,E.  Walters  and  J.  J. 
Warren  shall  share  and  share  alike  in  all  future  profits 
of  said  organization  until  mutually  dissolved. 

**It  is  also  agreed  that  the  said  G.  V.  Smith  shall 
be  elected  treasurer  of  said  organization. 

''Witness  our  hands  the  day  and  year  first  above 
written. 

T.  E.  Waltebs, 
B.  F.  Smith, 
J.  J.  Wabben.'' 

Following  this  agreement  T.  E.  Walters  and  J.  J. 
Warren  went  to  Texas  where  they  inspected  the  land. 
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and  entered  into  an  agreement,  which,  omitting  provi- 
sions not  here  involved,  is  as  follows : 

'*This  agreement  made  and  entered  into  this,  the 
28th  day  of  March,  1911,  between  Esperanza  Live 
Stock  and  Land  Company,  incorporated,  of  the  City 
of  Dallas,  State  of  Texas,  party  of  the  first  part,  acting 
by  C.  J.  Sorrells,  its  president,  thereunto,  duly  author- 
ized by  resolution  adopted  by  said  corporation,  party 
of  the  first  part,  and  J.  J.  Warren  and  T.  E.  Walters 
of  Chicago,  Illinois,  parties  of  the  second  part,  Wit- 
nesseth; 

' '  WHEEEAS  the  party  of  the  first  part  is  the  owner 
of  approximately  Twenty-five  Thousand  (25,000)  acres 
of  land  in  Webb  Cou:ity,  Texas,  near  the  station  of 
Encinal,  described  and  known  as  the  Wolcott  Ranch, 
all  under  fence,  and  the  said  parties  of  the  second  part 
are  desirous  of  advertising  and  selling  the  said  lands 
for  the  said  party  of  the  first  part ; 

'^Now,  therefore,  the  said  party  of  the  first  part 
agrees  to  and  with  the  said  paxties  of  the  second  part 
as  follows:     *     *     * 

*^ Fourth:  The  price  for  which  said  land  shall  be 
sold  shall  be  such  that  the  said  first  party  will  receive 
twenty  ($20)  dollars  per  acre  for  the  land.     •     •     • 

** Fifth:  The  party  of  the  second  part  shall  have 
as  their  commission  or  profit  for  the  sale  of  said  land, 
all  money  or  notes  received  by  them  over  and  above 

the  stipulated  price  of  twenty  ($20)  dollars  per  acre. 

*     *     * 

*' Sixth:  The  said  parties  of  the  second  part  agree 
and  bind  themselves  to  contract  for  sale  as  much  of 
said  land  as  fifteen  hundred  (1500)  acres  on  or  before 
the  first  day  of  January,  1912.     *     *     * 

'  *  Seventh :  It  is  actually  agreed  between  the  parties 
hereto  that  this  contract  shall  be  binding  upon  the 
parties  of  the  first  part  and  its  successors  or  assigns, 
and  that  the  parties  of  the  second  part  may  assign 
this  contract  to  the  Inter  State  Realty  Company  of 
Chicago,  Illinois,  and  that  when  so  assigned  said  Inter 
State  Realty  Company  shall  succeed  to  all  the  rights 
of  iJae  parties  of  the  second  part  under  this  contract 
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« 
and  shall  be  bound  by  all  of  the  agreements  and  obli- 
gations of  the  parties  of  the  second  part  of  this  con- 
tract. 

'* Eighth:  It  is  agreed  between  both  parties  hereto 
that  this  contract  shall  be  and  remain  in  force  for  a 
period  of  three  years  from  the  date  hereof,  at  which 
time  it  shall  lapse  by  its  own  terms. 

**The  failure  of  the  parties  of  the  second  part  or 
their  assigns  to  make  sales  of  said  land  as  provided 
in  this  contract  and  especially  in  paragraph  six  there- 
of, shall,  at  the  option  of  the  party  of  the  first  part 
or  its  assigns,  annul  this  contract  in  so  far  as  it  re- 
lates to  land  remaining  unsold  at  the  time  of  the  for- 
feiture, and  thereafter  the  parties  of  the  second  part, 
or  their  assigns  shall  have  no  claim  against  the  first 
party  relating  to  the  land  so  remaining  unsold. 

''Witness  the  hand  and  seal  of  said  corporation  by 
C.  J.  Sorrell,  its  president,  and  the  hands  of  the  parties 
of  the  second  part,  in  triplicate. 

EsPERAKZA  Live  Stock  and  Land  Company, 
By  C.  J.  SoRRELLs,  President. 
J.  J.  Warren, 
T.  E.  Walters. 
Witness : 

N.  J.  Nagel.'' 

In  April,  1911,  the  Inter  State  Realty  Company  was 
incorporated  under  the  laws  of  Arizona,  and  officers 
were  elected  as  follows:  President,  T.  E.  Walters; 
Secretary,  J.  J.  Warren;  Treasurer,  G.  V.  Smith; 
Vice-president  and  Sales  Manager,  G.  W.  Hoyt.  The 
same  persons  were  also  elected  directors  of  the  cor- 
poration. 

The  agreement  of  March  28,  1911,  appears  to  have 
been  assigned  by  Messrs.  Warren  and  Walters  to  the 
corporation,  which  thereupon  proceeded  to  operate 
thereunder. 

Shortly  following  the  organization  of  the  corpor- 
ation, B.  F.  Smith,  who  had  agreed  to  finance  the  prop- 
osition under  the  contract  of  March  18,  1911,  after 
advancing  some  money,  became  dissatisfied  and  re- 
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fused  to  be  further  bound  by  his  agreement  and  there- 
upon T.  E.  Walters  verbally  agreed  to  assume  and 
carry  out  the  obligations  of  said  Smith.  On  May  3, 
1911,  at  a  meeting  of  the  directors  and  stockholders 
of  the  corporation,  G.  V.  Smith  tendered  his  resigna- 
tion as  treasurer  and  director  and  T.  E.  Walters  was 
elected  treasurer  in  his  stead  and  W.  J.  Levery  was 
elected  a  director.  The  latter  was  a  gratuitous  holder 
of  one  share  of  stock,  but  had  no  financial  interest  in 
the  corporation.  At  a  meeting  of  the  directors  then 
held,  at  which  Messrs.  Walters,  Warren,  Hoyt  and 
Levery  were  present,  on  motion  of  Mr.  Walters  sec- 
onded by  Mr.  Hoyt,  the  salaries  of  Messrs.  Walters, 
Hoyt  and  Warren  were  fixed  at  $300  per  month.  Hoyt 
and  Warren  were  employed  as  salesmen,  and  their 
duties  consisted  in  finding  prospective  purchasers  for 
th^  lands  in  Texas,  accompanying  such  prospective 
purchasers  upon  a  tour  of  inspection  of  the  lands,  and 
in  closing  contracts  for  the  purchase  by  them  of  said 
lands.  The  corporation  maintained  an  oflBce  in  Chi- 
cago, and  prospective  purchasers  were  sought  for  by 
it  in  Illinois  and  elsewhere;  and  in  the  instances  in 
which  contracts  were  procured  by  it  to  be  made  with 
persons  in  Illinois,  such  contracts  were  there  executed 
and  delivered.  The  corporation  was  not  licensed  to 
do  business  in  Illinois. 

The  statement  of  claim  filed  by  defendant  in  error, 
Warren,  upon  which  he  recovered  a  verdict  and  judg- 
ment against  the  plaintiff  in  error  corporation  for 
$2,469,  was  for  $3,400,  as  salary  and  $85  for  cash  ad- 
vanced for  expenses. 

Charles  H.  Darling,  for  appellant  and  plaintiff  in 
error. 

Walter  H.  Eckert,  for  appellee  and  defendant  in 
error. 
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Mb.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelslon. 

1.  COBPOSATI0198,  §  19* — for  what  purpose  may  not  he  organized, 
A  corporation  for  the  purpose  of  transacting  the  business  of  real 
estate  brokerage  cannot  be  organized  under  any  existing  statute 
of  this  State. 

2.  CoBP(»ATiONS,  §  669* — when  foreign  corporation  cannot  te 
authorized  to  enter  State.  Since  a  corporation  for  the  purpose 
of  transacting  the  business  of  real  estate  brokerage  may  not 
be  organized  under  any  existing  statute  of  this  State,  under  the 
Foreign  Corporation  Act  of  1905,  sec.  2  (J.  ft  A.  If  2527)  a  foreign 
corporation  organized  for  that  purpose  cannot  be  authorized  to  do 
business  in  this  State. 

3.  CoBPORATiONS,  §  709* — when  foreign  corporation  doing  business 
in  State,  A  foreign  corporation  organized  for  the  purpose  of 
transacting  a  real  estate  brokerage  business  is  doing  business  In 
this  State,  where  it  maintains  a  general  office  here  and  not  mere- 
ly solicits  residents  to  purchase  lands,  but  actually  executes  the 
contracts  therefor  in  this   State. 

4.  CoBPOBATiONS,  §  745* — when  officer  of  foreign  corporation  can- 
not recover  on  contract,  A  director  of  a  corporation,  in  the  ab- 
sence of  proof  to  the  contrary,  must  be  held  to  have  been  con- 
versant with  the  character  and  scope  of  business  in  which  the 
corporation  was  engaged,  and  the  manner  in  which  it  was  trans- 
acted, and  where  the  corporation  was  illegally  doing  business 
in  the  State,  he  cannot  recover  upon  a  contract  for  compensation 
entered  into  with  it 

5.  Contracts,  f  157* — when  illegal  contract  not  enforced. 
Where  a  contract  between  a  principal  and  an  agent  grows  di- 
rectly out  of  an  illegal  transaction,  in  the  execution  of  which  the 
agent  has  been  concerned  and  in  which  he  participated,  the  law 
will  not  assist  the  principal  to  recover  from  the  agent  or  assist 
the  agent  to  recover  from  the  principal. 

6.  CoBPOBATiONs,  §  714* — When  contract  with  foreign  corporation 
illegal.  A  contract  between  a  foreign  corporation,  which  could 
not  be  authorized  to  transact  business  in  this  State,  and  one  of 
its  officers,  which  contemplated  the  performance  of  services  by 
him  and  the  transaction  of  business  by  such  corporation  in  this 
State,  is  illegal. 

•8e«  Illlnoifl  Notes  Difrest,  Vols.  XI  to  XV,  and  CumolatlTe  Quarterly,  mme 
topic  and  section  nambcr. 
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7.  CoBPOBATioNs,  §  745* — when  foreign  corporation  not  estopped 
to  raise  defense  of  ultra  vires.  As  between  a  foreign  corporation 
and  one  of  its  officers,  the  former  cannot  be  estopped  to  assert 
the  illegality  of  a  contract  between  them  which  was  ultra  vires 
because  contemplating  the  transaction  of  business  In  this  State, 
which  the  corporation  was  not  authorized  and  could  not  under 
the  law  be  authorized  to  transact 

8.  Assumpsit,  action  of,  §  71* — when  quantum  meruit  proper 
for  recovery  on  illegal  contract.  The  fact  that  a  contract  between 
a  foreign  corporation  and  one  of  its  oiflcers  for  the  performance 
of  services  by  the  latter  was  illegal  because  it  was  not  authorized 
to  transact  business  in  this  State,  does  not  preclude  a  recovery 
upon  the  quantum  meruit,  but  in  such  case  inquiry  should  be  per- 
mitted as  to  the  amount  already  paid  to  such  officer  under  the 
terms  of  the  contract. 

9.  Appeal  and  ebbob,  §  1794* — when  judgment  against  garnishee 
reversed,  A  reversal  of  a  Judgment  against  the  defendant  in 
the  principal  action  necessarily  requires  a  reversal  of  the  judgmeut 
against  the  garnishee. 

10.  Fbauds,  statute  of,  §  24* — when  agreement  not  to  he  per- 
formed within  one  year.  An  agreement  on  the  part  of  one  of  the 
officers  of  a  corporation  to  finance  the  corporation,  which  was  or- 
ganized to  sell  lands  under  a  contract,  giving  it  brokerage  rights 
for  a  period  of  three  years,  is  within  the  Statute  of  Frauds. 


John  Nelson,  Appellee,  t.  Samuel  Cohn  et  al.,  on  ap- 
peal of  Michael  Cagney,  Appellant. 

Gen.  No.  19,346.     (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Chabi.es 
M.  Walkeb  and  Hon.  Richabd  S.  Tuthill,  Judges,  presiding.  Heard 
in  the  Branch  Appellate  Court  at  the  March  term,  1913.  Reversed 
and  remanded.  Opinion  filed  April  28,  1915.  Rehearing  denied 
May  12,  1915. 
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Statement  of  the  Case. 

Bill  by  John  Nelson  i,n  the  Circuit  Court  of  Cook 
county  against  Samuel  Cohn,  Michael  Cagney  and 
Hannah  Cohn  to  foreclose  a  deed  of  trust  in  the  nature 
of  a  mortgage,  executed  by  Samuel  Cohn  and  Hannah 
Cohn  to  secure  the  payment  of  notes  by  them  payable 
to  the  order  of  themselves.  The  deed  was  entered  pro 
confesso.  There  is  no  appearance  in  the  Appellate 
Court  by  the  appellee. 

Michael  Cagney,  pro  se. 

Mb.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Equity,  §  479* — when  decree  pro  confesso  must  conform  to  the 
hill.  It  may  be  shown  by  a  defendant  In  a  decree  entered  pro 
confesso  that  the  decree  Is  not  justified  by  the  averments  In  the 
bUl. 

2.  MoBTGAGES,  §  477* — when  exhibits  on  bill  to  foreclose  con- 
trol alleoaiions.  Where  a  bill  for  the  foreclosure  of  a  mortgage 
predicates  a  right  to  relief  on  a  note  and  mortgage,  which,  as 
exhibits,  are  made  a  part  thereof  by  reference,  they  control  the 
allegations  of  the  bill,  and  hence  where  they  show  that  an  inter- 
est note,  nonpayment  of  which  was  the  basis  of  the  proceeding, 
had  not  matured  at  the  time  suit  was  begun,  a  decree  pro  con^ 
fesso  will  be  set  aside. 

•See  niinolB  Notes  Digest,  Vol*.  XI  to  XV,  Aod  CamalBtive  Qoarterlj,  Mune 
topic  and  section  number. 
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William  T.  Pridmore,  Administrator,  Appellee,  t.  The 
Chicago,  Bock  Island  &  Pacific  Railroad  Company, 
Appellant. 

Gen.  No.  19,359.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1913.  Affirmed.  Opinion  filed  February 
3,  1915.  Rehearing  allowed  February  18,  1915,  and  opinion  filed 
April   28,   1915. 

Statement  of  the  Case. 

In  this  suit  instituted  in  the  Superior  Court  by  Wil- 
liam T.  Pridmore,  administrator  of  the  estate  of 
William  T.  Pridmore,  Sr.,  deceased,  against  the  Chi- 
cago, Rock  Island  &  Pacific  Railroad  Company  to  re- 
cover damages  for  the  alleged  wrongful  death  of  plain- 
tiff's intestate,  a  trial  by  jury  resulted  in  a  verdict 
and  judgment  against  the  defendant  for  forty-five 
hundred  dollars. 

On  the  night  of  July  11,  1910,  defendant-  had  two 
cars  of  grain  for  delivery  at  the  yards  of  the  Penn- 
sylvania Railroad  Company  at  Roby,  Indiana,  which 
delivery  defendant  desired  to  make  on  or  before 
twelve  o'clock  midnight  in  order  to  avoid  the  payment 
of  demurrage  charges  on  said  cars.  Defendant  pro- 
cured permission  from  the  Pennsylvania  Company  to 
haul  said  cars  upon  the  tracks  of  that  company  from 
Rock  Island  Junction,  where  the  tracks  of  the  two 
companies  intersected,  to  Roby.  The  distance  be- 
tween those  two  points  is  not  disclosed  by  the  record, 
but  the  evidence  shows  that  the  distance  from  River 
Branch  Junction,  a  point  a  short  distance  east  of  Rock 
Island  Junction,  to  Roby  is  two  miles.  Defendant's 
train  crew,  consisting  of  a  conductor,  locomotive  en- 
gineer, fireman  and  two  flagmen,  operating  the  train, 
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consisting  of  defendant's  locomotive  No.  113  and  the 
said  two  cars  of  grain,  left  Rock  Island  Junction  upon 
the  eastbound  track  of  the  Pennsylvania  Company  at 
11:50  or  11:56  p.  m.  and  arrived  at  Roby  at  11:58 
p.  M.  or  12:01  A.  M.  The  tracks  of  the  Pennsylvania 
Company  between  said  points  were  at  street  grade. 
After  crossing  the  Calmnet  River  the  tracks  of  the 
Pennsylvania  Company  running  in  a  southeasterly 
direction  intersect  in  the  order  named.  Avenue  N. 
Avenue  M,  Avenue  L  and  Ewing  avenue,  all  of  which 
run  north  and  south.  Whether  crossing  flagmen  were 
stationed  at  each  of  the  avenues  named  does  not 
clearly  appear,  but  it  does  appear  that  at  the  railroad 
crossings  at  Avenue  L  and  Ewing  avenue  crossing 
flagmen  employed  by  the  Pennsylvania  Company  were 
stationed  at  night.  One,  Rinnman,  was  stationed  at 
the  Avenue  L  crossing,  and  plaintiflf's  intestate  was 
stationed  at  the  P]wing  avenue  crossing  near  its  inter- 
section with  One-Hundredth  street.  There  was  no  eye- 
witness of  the  occurrence  which  resulted  in  the  death 
of  plaintiff's  intestate.  The  flagman's  shanty  which 
was  occupied  by  the  deceased  was  located  east  of 
Ewing  avenue  and  south  of  the  railroad  tracks,  Rinn- 
man testified  that  at  about  midnight  on  the  night  in 
question  he  was  looking  towards  the  crossing  on  Ewing 
avenue  and  saw  a  freight  train  approaching  that  cross- 
ing from  the  east ;  that  he  saw  a  lantern  moving  in  a 
northerly  direction  from  the  flagman's  shanty  at  said 
crossing  and  come  to  a  stop  at  the  center  of  said  cross- 
ing at  a  point  north  of  the  westbound  track ;  that  after 
said  freight  train  had  cleared  said  crossing  he  saw 
the  lantern  moving  back  across  the  crossing  towards 
the  shanty;  that  about  the  time  said  westbound  train 
cleared  his  crossing  at  Avenue  L  a  locomotive  and  two 
cars  passed  him  on  the  eastbound  track,  and  that  he 
did  not  again  see  the  lantern  at  the  Ewing  avenue 
crossing;  that  after  the  locomotive  and  two  cars  had 
passed  east,  two  regularly  scheduled  trains  also  passed 
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going  east,  and  that  failing  to  then  see  any  lantern 
at  the  Ewing  avenue  crossing  his  suspicions  were 
aroused  and  he  went  to  that  crossing  for  the  purpose 
of  making  an  inspection;  that  he  there  saw  the  dead 
body  of  appellee's  intestate.  The  body  was  first  found 
between  the  rails  of  the  eastbound  track  about  two 
hundred  fifty  feet  east  of  the  shanty.  The  evidence 
tends  to  show  that  the  night  was  dark  and  that  the 
streets  in  the  immediate  vicinity  of  the  Ewing  avenue 
crossing  were  but  dimly  lighted. 

The  evidence  showed  that  the  locomotive  and  two  cars 
then  being  operated  by  the  servants  of  defendant  were 
running  at  a  speed  of  from  thirty-five  to  fifty  miles 
an  hour  at  the  time  they  approached  and  crossed 
Ewing  avenue;  that  the  headlight  upon  said  locomo- 
tive was  not  then  lighted,  and  that  no  bell  was  then 
rung  and  no  whistle  was  then  sounded.  While  plain- 
tiff offered  no  evidence  as  to  the  habits  of  the  de- 
ceased regarding  care  for  his  own  safety,  proof  was 
made  showing  that  he  was  an  industrious,  sober, 
strong,  healthy  and  intelligent  man  in  possession  of 
all  his  faculties. 

M.  L.  Bell  and  A.  B.  Enoch,  for  appellant. 

Fbank  p.  Sadleb,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Railroads,  §  733* — when  evidence  shows  negligent  operation^ 
In  an  action  for  the  death  of  a  crossing  flagman,  who  was  killed 
by  the  train  of  another  railroad  operating  under  a  license  upon 
the » tracks  of  decedent's  employer,  evidence  held  to  show  negli- 
gence on  the  part  of  defendant  in   operating  Its  train  at  high 

•Ke«  UUnolB  Notes  Digest,  Vols.  XI  to  XV,  mad  Camulatlve  Qoartorlr,  muho 
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speed  at  night  without  a  headlight  and  without  giving  warning 
signals. 

2.  Evidence,  §  267* — when  train  registers  admissible.  Train 
registers  containing-  notations  made  by  telegraph  operators  who 
were  called  as  witnesses,  showing  the  time  of  the  arrival  and  de- 
parture of  trains  from  the  stations  at  which  they  were  employed 
are  admissible. 

3.  Evidence,  §  267* — when  railroad  records  admissible  against 
licensee  railroad,  A  railroad  company  operating  its  trains  upon 
the  tracks  of  another  company  becomes  subject  to  the  rules  and 
regulations  governing  the  operation  of  trains  of  the  latter  com- 
pany, and  train  records  made  in  the  ordinary  course  of  business 
which  would  be  competent  evidence  in  an  action  against  the  latter 
are  competent  against  the  former. 

4.  Appeal  and  erbob,  §  1469* — when  admission  of  hearsay  evi- 
dence harmless.  Even  though  a  train  register  showing  the  time  of 
the  departure  of  a  train  from  a  certain  station,  entered  upon  tele- 
graphic Information  from  the  operator  at  such  station,  who  was  not 
called  as  a  witness,  was  incompetent  as  hearsay,  its  admission  was 
held  harmless  where  the  running  time  between  such  station  and 
another  point  was  not  in  issue  and  the  usual  running  time  of  trains 
between  the  two  points  was  shown  by  other  evidence. 

5.  Evidence,  f  377* — when  admission  of  opinion  as  to  giving  of 
signals  not  erroneous.  Where  a  witness  testified  that  he  did  not 
hear  an  engine  whistle  as  it  approached  a  certain  point,  a  question 
as  to  whether  or  not  in  his  opinion  the  engine  whistled,  while  ob- 
jectionable in  form,  held  not  erroneous,  being  closely  akin  to  the 
approved  line  of  inquiry  as  to  whether  if  the  whistle  had  been 
sounded  he  would  have  heard  it. 

6.  Appeal  and  erbob,  §  1505* — when  calling  of  toitness  by  court 
harmless.  The  calling  by  the  court  of  an  employee  of  defendant 
as  a  hostile  witness,  without  a  showing  on  the  part  of  plaintiff  to 
Justify  it,  held  harmless  error  where  the  same  witness  was  subse- 
quently called  by  the  defendant  and  the  same  ground  covered  on 
direct  and  cross-examination. 

7.  Municipal  corporations,  §  104* — when  ordinance  conditionally 
effective  inadmissible.  An  ordinance  which  by  its  terms,  is  not  to 
become  effective  until  the  performance  of  certain  conditions  is  prop- 
erly excluded  in  the  absence  of  proof  of  the  performance  of  such 
conditions. 

8.  Railroads,  §  461* — who  within  protection  of  statute  regulating 
rate  of  speed,    A  crossing  flagman  killed  by  the  train  of  another 

•See  Illinois  Notes  Direst,  Vols.  XI  to  XV,  And  Cumalatlve  Qnnrterly,  same 
topic  and  section  nnmber. 
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company  operating  over  the  tracks  of  his  employer  Is  within  the 
protection  of  statutes  and  ordinances  relating  to  the  speed  of  trains. 

9.  Railboads,  §  464* — who  toithin  protection  of  statute  as  toam- 
ing.  A  crossing  flagman  killed  by  the  train  of  another  company 
operating  over  the  tracks  of  his  employer  Is  within  the  protection 
of  statutes  and  ordinances  requiring  headlights  on  trains  and  the 
giving  of  warning  signals. 

10.  INSTBUCTIONB,  §  1* — use  of  expressiotis  found  in  judicial  opin- 
ions. Isolated  and  fragmentary  expressions  found  in  Judicial 
opinions  may  very  Infrequently  be  safely  employed  as  vehicles  for 
accurate  statements  as  to  the  law  of  a  case,  to  be  embodied  in 
instructions. 


Albert  G.  McLean,  Plaintiff  in  Error,  y.  Thomas  M. 
Hunter,  Bailiff,  Defendant  in  Error. 

Oen.  No.  19,384.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K.  Pbinm- 
YiLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.     Affirmed.    Opinion  filed  April  28,  1916. 

Statement  of  the  Case. 

On  April  15,  1911,  the  Consolidated  Agency  Com- 
pany, a  corporation,  recovered  a  judgment  in  the 
Municipal  Court  against  Albert  G.  McLean  for  $62.20, 
and  on  April  24th,  following,  an  execution  issued  on 
said  judgment  was  served  on  said  McLean  by  the 
bailiff  of  the  Municipal  Court,  who  then  notified  Mc- 
Lean that  he  must,  within  ten  days  thereafter,  file  a 
schedule  of  his  property,  if  he  desired  to  avail  himself 
of  the  benefit  of  the  exemption  laws.  On  May  1st, 
following,  McLean  executed  what  purported  to  be  a 
schedule  of  his  personal  property,  wherein  he  set  forth 
that  he  was  the  head  of  a  family  consisting  of  a  wife 

•See  niinoU  Notes  Direct,  Vol*.  XI  to  XV,  Aod  Camulatlve  Quarterly,  Mune 
topic  and  section  nomber. 
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and  one  child,  and  resided  with  the  same,  and  stated 
that  he  desired  to  avail  himself  of  the  benefit  of  the 
act  relating  to  exemptions.  The  property  schedule 
was  described  therein,  as  follows:  '*A  small  stock 
of  groceries  and  meats  not  to  exceed  One  Hundred 
Dollars  ($100.00) ;  one  suit  of  clothes.  Cash  on  hand, 
None;  Debts  due  and  owing  me,  None."  On  May 
2nd,  following,  the  attorney  for  McLean  went  to  the 
office  of  the  bailiff  of  the  Municipal  Court  and  handed 
the  schedule  to  a  deputy  bailiff  at  the  window  there, 
and  told  him  that  he  (the  attorney)  had  a  schedule 
here.  The  deputy  bailiff  took  the  schedule,  examined 
it,  folded  it  up  and  stamped  it:  '^Eeceived — First  Dis- 
trict. Thomas  M.  Hunter,  Bailiff  of  the  Municipal 
Court  of  Chicago,  this  2nd  day  of  May,  A.  D.  1911.'' 

After  the  filing  of  the  said  schedule  in  the  office  of 
the  bailiff,  the  attorney  for  the  judgment  creditor  was 
notified  thereof,  and  he  then  informed  the  chief  deputy 
bailiff  that  the  maimer  of  the  description  of  the  prop- 
erty in  the  schedule  rendered  the  same  illegal  and 
void  for  uncertainty.  Upon  the  execution  by  the  judg- 
ment creditor  of  an  indemnifying  bond,  the  bailiff 
levied  the  execution  upon  certain  specifically  described 
property,  consisting  of  more  than  one  hundred  separ- 
ate items  of  property,  such  as  are  ordinarily  included 
in  a  stock  of  groceries  and  meats,  and  being  the  same 
property  which  was  claimed  by  McLean  to  be  exempt. 
McLean  then  procured  a  writ  of  replevin  to  be  issued 
out  of  the  Municipal  Court  for  the  recovery  of  said 
property  from  the  bailiff  and  said  property  was  taken 
under  said  writ  by  the  sheriff  and  returned  to  McLean. 

Upon  the  trial  of  the  replevin  suit  in  the  Municipal 
Court,  a  jury  having  been  waived,  the  court  found  the 
issues  in  favor  of  the  defendant,  Thomas  M.  Hunter, 
bailiff,  and  judgment  was  entered  upon  such  finding 
for  the  return  of  said  property  to  said  defendant  and 
against  the  plaintiff,  McLean,  for  costs.  This  writ 
of  error  is  prosecuted  to  reverse  such  judgment. 
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LiTziNGER,  McGuRN  &  Eeid,  for  plaintiff  in  error; 
Leonard  C.  Eeid,  of  counsel. 

William  Chones  and  Olap  F.  Sevebson,  for  defend- 
ant in  error;  Charles  E.  Carpenter,  of  counsel. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Exemptions,  §  28* — what  are  requisites  of  schedule.  A  sched- 
ule under  which  the  debtor  claims  exemptions,  which  describes  the 
property  claimed  as  exempt  as  "A  small  stock  of  groceries  and 
meats  not  to  exceed  One  Hundred  Dollars  ($100.00);  one  suit  of 
clothes.  Cash  on  hand.  None;  Debts  due  and  owing  me.  None,"  is 
insufQcient  under  the  Exemption  Act  (J.  ft  A.  K  5584). 

2.  Exemptions,  §  28* — what  are  requisites  of  schedule.  The 
schedule  in  which  exemptions  are  claimed  should  list  separately 
each  article  of  a  distinct  kind  or  of  a  distinct  quality,  and  the  filing 
of  a  schedule  claiming  exemptions  which  does  not  do  so  is  not  a 
compliance  with  the  statute  (J.  ft  A.  If  5584),  which  provides  that  the 
debtor  "shall  make  a  schedule  of  every  kind  and  character." 

3.  ExEiiPTioNB,  §  28* — when  defects  in  schedule  not  waived.  The 
act  of  the  bailift  of  the  Municipal  Court  in  receiving  and  filing  a 
schedule  claiming  exemptions  without  objections  as  to  its  sufflcieacy 
does  not  operate  to  estop  him  from  contesting  the  sufficiency  of  such 
schedule  or  operate  as  a  waiver  of  any  informality  therein. 

*See  Ulinoiii  Notes  Divest,  VoU.  XI  to  XV,  and  CumalatiTo  Quarterly,  same 
topic  and  section  number. 
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Johnson  v.  Devlne,  192  111.  App.  453. 


In  re  Estate  of  Anna  Keed,  Deceased. 

Annie  Johnson,  Appellee,  y.  John  F.  Deyine,  Adminis* 

trator,  Appellant. 

Gen.  No.  19,409.     (Not  to  be  reported  In  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon  H. 
Steslinq  Pomeboy,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Reversed  and  remanded  with  di- 
rections.   Opinion  filed  April  28,  1915. 

Statement  of  the  Case. 

Claim  of  Annie  Johnson  against  John  F.  Devine,  as 
administrator  de  bonis  non  of  the  estate  of  Anna 
Eeed,  deceased,  for  $3,000,  which  the  claimant  alleges 
the  intestate  agreed  to  bequeath  to  her  by  will. 
The  Probate  Court  disallowed  the  claim.  The  claim- 
ant prosecuted  her  appeal  to  the  Circuit  Court  where 
she  had  a  verdict  and  judgment  thereon  for  the  full 
amount.  On  appeal  to  this  court  the  case  was  reversed 
and  remanded.  (166  111.  App.  341.)  Upon  reinstate- 
ment of  the  case  in  the  Circuit  Court  a  verdict  was 
returned  for  the  plaintiff  and  judgment  entered  there- 
on for  the  full  amount  of  the  clainL  Defendant  ap- 
pealed. 

Stern,  Anderson  &  Davis,  for  appellant;  Louis  C. 
Ehle,  of  counsel. 

Gideon  S.  Thompson,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Executors  and  administbatobs,  §  252* — tolien  amended  state- 
ment of  claim  not  inconsistent,     A  claim  as  originally  filed,  "To 

•Kee  III  III  old  Notes  Dlicest,  YoU.  XI  to  XV,  and  CamnlatiTe  Quai^erb^  same 
topic  and  section  nnmber. 
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services  rendered  by  claimant  ♦  ♦  ♦  to  be  compensated  for  by 
legacy  to  claimant  for  ♦  ♦  ♦  $3,000.00,"  implies  the  existence  of  a 
contract  or  agreement  as  the  basis  of  the  claim,  and  is  not  incon- 
sistent with  a  claim  subsequently  filed,  based  upon  a  contract  to 
bequeath. 

2.  Wills,  §  54* — what  evidence  proper  in  action  to  enforce  con- 
tract to  bequeath.  In  an  action  by  a  claimant  of  an  estate  on  a 
contract  to  bequeath,  the  jury  are  entitled  to  know  all  the  facts 
and  circumstances  concerning  the  existing  relations  between 
the  parties,  their  disposition  and  conduct  towards  each  other  and 
the  character  and  extent  of  the  services  performed  by  the  claimant, 
for  the  purpose  of  enabling  the  jury  to  weigh  the  testimony  of 
the  witnesses,  in  the  light  of  all  the  facts  and  circumstances 
of  the  case,  and  determine  the  credibility  of  the  same. 

3.  Wills,  §  54* — what  proof  required  to  enforce  contract  to  be- 
queath. In  an  action  on  an  oral  contract,  which  the  claimant 
claimed  was  made  between  the  deceased  and  herself,  in  which  con- 
tract she  claimed  the  deceased  agreed  to  give  her  a  certain  sum  of 
money  if  she  would  stay  with  her  until  the  death  of  the  deceased,  it 
is  only  necessary  to  enable  the  claimant  to  recover  thereon  to  prove 
her  case  by  a  preponderance  of  the  evidence. 

4.  Wills,  §  52* — when  consent  implied  to  contract  to  bequeatK 
Where  statements  were  made  by  the  deceased  in  the  presence  of 
the  claimant  that  she  had  agreed  to  bequeath  the  "claimant  a  cer- 
tain sum  of  money  to  stay  with  her  until  her  death,  the  assent  of 
the  claimant  to  such  arrangement  may  properly  be  implied. 

5.  Wills,  §  52* — when  evidence  shows  contract  to  bequeath.  Evi- 
dence held  sufficient  to  establish  a  contract  on  the  part  of  decedent 
to  bequeath  a  definite  sum  of  money  to  a  servant  who  had  been 
in  her  employ  many  years  and  whose  wages,  in  comparison  with 
the  character  of  the  work  performed,  had  been  Inadequate. 

6.  Executors  and  administrators,  §  313* — when  award  of  execu- 
tion against  estate  improper.  The  award  of  an  execution  against 
an  administrator  in  an  action  by  a  claimant  on  a  contract  made 
by  the  claimant  with  the  deceased  is  improper,  the  judgment  in 
such  case  should  be  against  the  administrator  to  be  paid  in  due 
course. 

7.  Appeal  and  ebbor,  §  1804* — when  cause  not  remanded  for  er- 
ror subsequent  to  judgment.  Where  no  error  intervened  prior  to 
the  entry  of  judgment  against  an  administrator,  on  which  judgment 
execution  was  erroneously  issued  from  the  Circuit  Court,  a  venire 
facias  de  novo  will  not  be  awarded,  but  the  judgment  will  be 
reversed  and  the  cause  remanded  with  directions  to  the  Circuit 
Court  to  enter  a  judgment  upon  the  verdict  against  the  adminis- 
trator to  be  paid  in  due  course  of  administration. 

*See  lIllDolM  Notes  DiKeHt,  Vols.  XI  to  XV,  and  Cumulative  Qiiartorly,  same 
topic  and  section  number. 
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T.  G.  Tance  et  aL,  Plalntlflfs  in  Error,  v.  Isabel  Mac- 
Lean,  Defendant  in  Error. 

Oen*  No*  19,471.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  David  Suixi- 
VAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  April  28,  1915. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  by  T.  G.  Vance,  G. 
H.  Harte  and  Mrs.  George  H.  Williams,  a  copartner- 
ship, against  Isabel  MacLean  to  recover  $30  for  oflSce 
rent  for  February  and  March,  1912,  claiming  that 
under  her  agreement  with  plaintiffs  the  rental  and 
expenses  of  the  office  were  to  be  borne  pro  rata,  and 
that  the  amount  she  had  already  paid  exceeded,  so 
far  as  her  pro  rata  share  was  concerned,  the  total  of 
such  expenses  by  $50.  A  judgment  was  rendered  in 
her  favor  on  her  set-off  for  $34.03,  to  reverse  which 
plaintiffs  prosecute  error. 

Theodore  H.  Wunderlich,  for  plaintiffs  in  error; 
John  H.  Kane,  of  counsel. 

Morse  Ives,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion' 
of  the  court. 

Abstract  of  the  Decision. 

1.  MuNiCTPAL  CouBT  OF  CHICAGO,  §  8* — tohen  has  jurisdiction  over 
an  accounting.  An  affidavit  of  defense  in  an  action  for  rent,  setting 
up  an  agreement  which,  if  true,  involved  an  inquiry  in  the  nature 
of  an  accounting  between  the  plaintifE  and  the  defendant,  if  it  arises 
on  a  book  account,  may  properly  be  heard  and  determined  by  the 

•Se«  IllinolH  Notes  Diicest,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  ftection  number. 
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Municipal  Court  in  an  action  of  the  fourth  class  and  under  section 
17  of  an  act  in  regard  to  actions  on  account  (J.  ft  A.  t  43),  and 
section  2  of  the  Municipal  Court  Act  (J.  ft  A.  1[  3314)  and  it  is  not 
improper  to  refuse  to  strike  the  same  from  the  flies  on  the  motion 
of  the  plaintiff  that  it  does  not  state  facts  sufficient  to  constitute 
a  cause  of  action. 

2.  Municipal  Court  of  Chicago,  §  8* — when  action  hosed  on  a 
hook  account.  Where  the  plaintiiZs  in  an  action  for  the  recovery 
of  a  certain  sum  of  money  relied  upon  a  book  account  kept  by  them, 
the  action  may  properly  be  considered  as  an  action  on  book  account 
permitting  an  accounting  in  a  fourth-class  action  in  the  Municipal 
Court. 

3.  Landlord  and  tenant,  §  463* — wTiat  is  effect  of  forfeiture. 
Where  the  lessors  first  broke  the  agreement  with  the  lessee,  by  com- 
pelling her  to  vacate  the  premises  at  the  end  of  the  eleventh  month, 
they  cannot  demand  a  forfeiture  of  her  right  under  the  agreement 
because  she  failed  to  pay  a  rental  for  the  twelfth  month. 


William  E.  Schofleld,  Plaintiff  in  Error,  v.  William 
H.  Zinn  and  Frank  G.  Warden,  Defendants  in  Error. 

Oen.  No.  19,601.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph 
Sabath,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  April  28,  1915. 

Statement  of  the  Case. 

Action  in  the  Municipal  Court  by  William  E.  Scho- 
fleld in  an  attachment  against  William  H.  Zinn,  where- 
in Frank  G.  Warden  was  summoned  as  garnishee,  to 
recover  $825  alleged  to  be  due  the  plaintiff  as  a  brok- 
erage commission  for  procuring  the  sale  of  certain 
shares  of  stock  by  said  Zinn  to  said  Warden.    A  trial 

•See  Illlnolii  Notes  Digest,  VoU.  XI  to  JL\,  and  Cumulative  Quarterly, 
tople  and  eectlon  number. 
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by  the  court  resulted  in  a  finding  in  favor  of  the  de- 
fendant Zinn,  and  a  further  finding  that  the  garnishee 
was  indebted  to  Zinn  in  the  sum  of  $16,125.  To  re- 
verse a  judgment  entered  in  favor  of  the  defendant 
Zinn,  the  plaintiff  brings  error. 

Buncombe  &  Behan,  for  plaintiff  in  error;  S.  G. 
Hamblen,  of  counsel. 

JuDAH,  WiLLABD,  WoLF  &  Rbichmann,  foT  defend- 
ant in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bbokebs,  §  57* — iDhen  broker  not  entitled  to  commisHon.  Where 
a  commission  agreement  Is  referable  to  an  option  contract  of  a 
certain  date,  in  the  absence  of  any  evidence  tending  to  show  a 
want  of  good  faith  on  the  part  of  the  vendor  and  vendee  of  such 
option  contract  In  falling  to  consummate  the  same,  for  the  purpose 
of  depriving  the  broker  procuring  such  contract  of  his  commissions, 
the  latter  cannot  predicate  a  right  to  recover  commissions  under 
such  commission  agreement  merely  upon  the  ground  that  at  some 
subsequent  time  the  same  parties  actually  entered  into  and  con- 
summated a  contract  for  the  purchase  and  sale  of  a  portion  of  the 
same  shares  of  stock  mentioned  In  such  option  contract 

*8e«  Illinois  Notes  Diircst,  Vols.  XI  to  XV,  and  CumnlatWe  Quanerly,  MUiia 
topte  and  soctlon  number. 


458  Appellate  Courts  of'  Illinois. 

Atlas  Floor  Co.  v.  Kesner,  192   111.  App.  458. 


Atlas  Floor  Company,  Defendant  in  Error,  t.  Jacob  L. 
Kesner,  Plaintiff  in  Error. 

Oen.  No.  19,693.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.    Opinion  filed  April  28,  1915. 

Statement  of  the  Case. 

Action  by  the  Atlas  Floor  Company,  a  corporation, 
against  Jacob  L.  Kesner  to  recover  $315,  the  balance 
claimed  to  be  due  for  labor  performed  and  materials 
furnished  under  a  contract  in  laying  a  combination 
floor  in  a  building  owned  by  the  defendant.  The  jury 
returned  a  verdict  in  favor  of  the  plaintiff  for  $315. 
To  reverse  the  judgment  entered  upon  the  verdict, 
the  defendant  prosecutes  a  writ  of  error. 

D'Ancona  &  Pflaum,  for  plaintiff  in  error;  Edwin 
B.  Mayer,  of  counsel. 

SiLBER,  Isaacs,  Silber  &  Woley,  for  defendant  in 
error;  Clarence  J.  Silber,  of  counsel. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Contracts,  S  312* — when  performance  to  satisfaction  of  party 
a  question  of  fact.  Whether  or  not  the  dissatisfaction  of  the  de- 
fendant to  the  compliance  of  the  plaintiff  with  a  contract  to  lay 
composition  floor  perfectly  satisfactory  to  the  defendant  and  a  cer- 
tain third  party  was  based  on  substantial  grounds  is  a  question 
for  the  jury,  and  where  the  evidence  is  in  irreconcilable  conflict 
In  that  regard,  and  the  court  of  appeal  cannot  say  that  the  verdict 

•See  Illlnolfi  Notes  Diiceitt,  Vols.  XI  to  XV,  and  Camulatlve  Quarterly, 
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of  the  jury  was  unwarranted,  the  verdict  of  the  jury  will  be  sus- 
tained. 

2.  Appeal  and  ereor,  §  479* — when  objection  to  instruction  nec- 
essary. Where  no  objection  was  interposed  to  an  instruction,  the 
principle  of  law  stated  therein  will  not  be  reviewed. 


Simon   P.   Gary,  FlaintifF   In   Error,  t.   Charles   K. 
Beadles,  Defendant  in  Error. 

Gen.  No.  19,701.     (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  April  28,  1915. 

Statement  of  the  Case, 

Action  by  Simon  P.  Gary  against  Charles  R.  Beadles, 
to  recover  three  hundred  dollars  claimed  to  be  due 
the  plaintiff  for  professional  services  in  defending  a 
suit  instituted  in  the  Municipal  Court  against  the 
defendant  to  recover  real  estate  broker's  commissions, 
wherein  judgment  was  entered  against  the  defendant 
for  fifteen  hundred  dollars.  To  reverse  a  judgment  on 
a  verdict  in  favor  of  the  defendant,  the  plaintiff  brings 
error. 

Michael  Lyons,  for  plaintiff  in  error. 

Henry  W.  Leman  and  Frank  H.  Culver,  for  de- 
fendant in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

•See  Illinois  Noteti  DlKent,  VoIb.  XI  to  2L\,  and  Cumulative  Quarterly, 
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Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  §  420* — when  objection  below  to  insujBfir 
ciency  of  affidavit  of  merits  essential.  An  objection  that  the  affidavit 
of  merits  filed  by  the  defendant  in  an  action  for  attorney's  fees  did 
not  aver  as  grounds  of  defense  that  there  had  been  an  accord  and 
satisfaction  and  that  such  fees  had  been  paid,  all  of  which  was  testi- 
fied to  by  the  defendant,  cannot  be  raised  for  the  first  time  on 
appeal. 

2.  AppEAii  AND  EBBOB,  §  883* — when  itistructions  must  be  set  out 
in  full.  Alleged  error  in  giving  instructions  will  not  be  considered 
on  appeal  or  writ  of  error  unless  all  the  instructions  given  are  set 
out  in  full  in  the  abstract. 

3.  Appeal  and  ebbob,  §  1530* — when  instruction  harmless.  An  In- 
struction, although  subject  to  criticism,  held  not  prejudicially 
erroneous  where  the  testimony  relative  to  the  matters  therein  pre- 
sented stands  uncontradicted. 

4.  New  tbial^  {  67* — when  newly-discovered  evidence  not  ground 
for  new  trial.  Newly-discovered  evidence  held  not  of  such  a  char- 
acter as  to  warrant  the  granting  of  a  new  trial. 


City  of  Chicago^  Defendant  in  Error,  t.  Barrett  Mana- 
faeturing  Company,  Plaintiff  in  Error. 

Oen.  No.  19,728.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
RooNEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Reversed.    Opinion  filed  April  28,  1915. 

Statement  of  the  Case. 

Action  by  the  City  of  Chicago  against  the  Barrett 
Manufacturing  Company,  a  corporation,  to  recover 
a  penalty  for  the  alleged  violation  by  plaintiff  of  sec- 
tions 1425,  1426  and  1430  of  the  Municipal  Code  of 
the  City  of  Chicago. 

Defendant  is  engaged  in  the  manufacture  of  roofing 
and  paving  materials  and  coal  tar  products,  and  oper- 
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ates  an  extensive  plant  located  at  2900  Sacramento 
avenue.  The  district  in  which  the  plant  is  located  is 
essentially  a  manufacturing  district,  wherein  are  lo- 
cated the  plants  of  the  Liquid  Carbonic  Company,  the 
McCormick  branch  of  the  International  Harvester 
Company,  the  National  Malleable  Castings  Company, 
the  Pilsen  Brewing  Company,  the  C.  F.  Massey  Com- 
pany and  other  extensive  manufacturing  plants.  To 
the  east  and  immediately  across  Sacramento  avenue 
are  located  the  Bridewell  and  the  dog  pound.  On  the 
south  the  plant  runs  to  the  west  fork  of  the  south 
branch  of  the  Chicago  River.  There  are  some  dwell- 
ing houses  one  or  two  blocks  west  on  Whipple  street 
and  Albany  avenue  and  northeast  on  Sacramento  ave- 
nue. The  plant  of  the  Pilsen  Brewing  Company  is 
north  and  west. 

In  the  process  of  distillation  of  crude  coal  tar  the 
tar  is  pumped  into  a  horizontal  still  where  it  is  heated 
until  it  commences  to  vaporize,  and  heat  is  continued 
to  be  applied  until  sufficient  vapor  has  been  formed  to 
leave  a  residue  of  thin  liquid  pitch  in  the  still.  The 
vapor  is  drawn  from  the  still  through  condensers, 
where  it  is  transformed  into  a  liquid  known  as  ordin- 
ary creosote  oil.  When  distillation  is  complete  the 
temperature  of  the  pitch  in  the  still  is  between  500 
and  600  degrees  Fahrenheit.  The  pitch  is  then  trans- 
ferred by  steam  pressure  from  the  still  into  coolers 
where  the  temperature  of  the  pitch  is  lowered  to  about 
350  degrees  Fahrenheit,  when  it  is  permitted  to  run 
into  concrete  receptacles  known  as  *' pitch  bays."  In 
the  last  process  mentioned  some  vapor  and  fumes  arise 
from  the  pitch  as  it  leaves  the  coolers  and  flows  into 
the  *' pitch  bays.''  The  presence  of  these  vapors  and 
fumes  in  the  atmosphere  constitutes  the  alleged  viola- 
tion by  defendant  of  the  section  of  the  ordinance  in 
question. 
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Joseph  B.  Fleming,  for  plaintiff  in  error. 

William  H.  Sexton  and  James  S.  McInebney,  for 
defendant  in  error;  U.  S.  Schwabtz,  of  counsel. 

Mb.  Presiding  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  cospobations,  §  864* — what  evidence  necessary  in 
action  for  penalty.  In  an  action  to  recover  a  penalty  for  the  vio- 
lation of  an  ordinance,  a  municipality  must  prove  the  violation  by  a 
clear  preponderance  of  evidence;  a  mere  preponderance  of  evidence 
is  not  sufficient. 

2.  Nuisance,  §  64* — when  vapors  and  fumes  not.  A  conviction 
imposing  a  fine  for  the  violation  of  an  ordinance  with  reference  to 
"Matters  and  things  detrimental  to  health"  will  be  reversed  where 
it  appears  from  the  evidence  that  the  vapors  and  fumes  complained 
of  could  not  be  noticed  outside  of  the  defendant's  plant  and  were 
not  deleterious  to  health. 


Harie  Herch^  Defendant  in  Error,  t.  Carlo  Lazzarini, 
FlaintlflF  in  Error.  Charles  F.  Molthrop,  Garnishee, 
Defendant  in  Error. 

Gen.  No.  19,765.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K, 
Pmndiviixe,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.     Opinion  filed  April  28,  1915. 

Statement  of  the  Case. 

This  is  an  action  in  attachment  instituted  in  the 
Municipal  Court  by  Marie  Herch  against  Carlo  Laz- 
zarini, wherein  Charles  P.  Molthrop  was  summoned 

*See  nilnols  Notes  VlgeBt,  VoU.  XI  to  XY,  and  Camnlative  Quarterly,  same 
topio  and  section  number. 
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as  garnishee.  Judgment  was  entered  in  favor  of  the 
plaintiff  against  Carlo  Lazzarini  for  $352.23.  Carlo 
Lazzarini  then  filed  a  motion  to  vacate  and  set  aside 
said  judgment  and  for  leave  to  file  his  affidavit  of 
defense  within  five  days.  The  motion  was  overruled 
by  the  court  and  the  defendant  filed  a  second  motion 
setting  forth  the  matters  contained  in  the  first  motion 
more  in  detail,  which  was  also  overruled.  To  reverse 
the  judgment  in  favor  of  the  plaintiff,  the  defendant 
brings  error. 

Alberto  N.  Gualano  and  George  Remus,  for  plain- 
tiff in  error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Attachment,  f  98* — when  affidavit  not  void.  A  defective  affi- 
davit for  attachment  which  is  not  objected  to  in  the  lower  court,  if 
amendable  in  such  court,  is  not  void. 

2.  Attachment,  §  105* — when  affidavit  for  attachment  cannot  he 
questioned  on  appeal.  The  sufficiency  of  an  affidavit  for  attachment 
cannot  be  questioned  for  the  first  time  in  the  Appellate  Court. 

3.  Judgment,  §  142* — when  affidavit  to  vacate  insufficient.  It  is 
not  error  for  the  court  to  overrule  a  motion  to  vacate  and  set  aside 
a  judgment  and  for  leave  to  defend  upon  the  merits  when  the 
affidavit  in  support  of  the  same  fails  to  state  any  fact  in  support 
of  the  motion  which  should  have  moved  the  court  to  grant  the 
same. 

4.  Judgment,  §  135* — when  second  motion  to  vacate  properly  de- 
nied. A  party  to  an  action  cannot  make  a  second  motion  to  vacate 
and  set  aside  a  judgment  when  the  matters  set  forth  in  his  affidavit 
in  support  of  such  motion  were  all  within  his  knowledge  at  the 
time  he  made  his  affidavit  in  support  of  his  first  motion  to  have 
such  judgment  vacated  and  set  aside. 

5.  Appeal  and  ekbob,  §  1319* — when  evidence  presumed  sufficient. 
In  the  absence  of  a  certificate  by  the  trial  judge  that  the  bill  of 

*S«e  Illinois  Notes  Divest,  Vols.  XI  to  XV,  and  ComnlatiTe  Quarterly, 
topic  and  section  nomber. 
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exceptions  contains  all  the  evidence  offered  and  received  upon  the 
hearing  of  certain  motions  of  the  defendant,  the  presumption  may 
properly  be  Indulged,  In  support  of  the  action  of  the  court  that 
the  court  had  before  It  other  and  sufficient  evidence,  such  as  the 
oral  testimony  of  witnesses. 

6.  Gabnishment,  §  105* — what  is  proper  form  of  judgment  against 
garnishee,  A  judgment  In  attachment  In  favor  of  the  plaintiff 
against  the  garnishee  is  Improper;  such  judgment  should  be  for  the 
plaintiff  against  the  garnishee  for  the  use  of  the  plaintiff. 

7.  Appeal  and  ebbob,  S  1214* — when  defendant  cannot  object  to 
form  of  judgment  against  garnishee,  A  judgment  in  an  attachment 
proceeding  in  favor  of  the  plaintiff  against  the  garnishee  rather 
than  in  favor  of  the  defendant  against  the  garnishee  for  the  use  of 
the  plaintiff  while  improper  cannot  be  assigned  as  error  by  the 
defendant 


Catherine  Hutchison,  Appellee,  t.  Chicago  City  Bail- 
way  Company,  Appellant. 

Oen.  No.  19,811.    (Not  to  be  reported  In  fall.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Samxjel 
C.  Stouoh,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Affirmed.  Opinion  filed  April  28,  1915. 
Rehearing  denied  May  12,  1915. 

Statement  of  the  Case. 

Action  by  Catherine  Hutchison  against  the  Chicago 
City  Railway  Company  in  the  Circuit  Court  of  Cook 
county  to  recover  damages  for  personal  injuries  re- 
ceived while  boarding  one  of  defendant's  street  cars. 
The  trial  resulted  in  a  verdict  against  the  defendant 
for  twenty-five  hundred  dollars.  To  reverse  a  judg- 
ment entered  on  the  verdict  as  rendered,  defendant 
appeals. 

*8ee  niinols  Notes  Divest,  Vols.  XI  to  XY,  and  CanmUitive  Quarterly, 
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Watson  J.  Ferry,  for  appellant;  Leonard  A.  Busby, 
Warner  H.  Eobinson  and  James  G.  Condon,  of  coun- 
sel. 

Charles  C.  Spencer,  for  appellee. 

Mr.  Presiding  Justice  Baumb  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Evidence,  §  476* — toJuit  considered  in  determining  preponder- 
ance. The  number  of  witnesses  testifying  to  a  particular  fact  or 
state  of  facts  is  an  Important  element  to  be  considered  in  determin- 
ing where  the  preponderance  of  evidence  lies,  but  where  in  many 
important  and  material  particulars  the  testimony  of  such  witnesses 
is  contradictory,  inconsistent  with  established  facts  and  inherently 
improbable,  these  elements  should  also  be  considered  In  determining 
the  preponderance  of  the  evidence. 

2.  Instructions,  §  151* — when  properly  refused  as  covered.  It 
is  not  improper  to  refuse  an  Instruction  when  the  instruction  re- 
fused is  sufficiently  covered  by  other  instructions  given  to  the  Jury. 

3.  EjVidence,  S  410* — when  opinion  proper  as  to  cause  of  condi- 
tion. In  an  action  of  negligence  where  the  inquiries  on  the  ex- 
amination of  the  attending  physician  have  reference  to  the  relation 
between  certain  injuries,  which  the  plaintiff  unquestionably  re- 
ceived as  a  result  of  her  fall,  and  her  physical  condition  as  mani- 
fested in  attacks  of  partial  paralysis,  and  do  not  have  reference  to 
whether  or  not  the  plaintifE  is  permanently  injured  as  a  result  of 
that  accident,  the  inquiries  are  proper. 

4.  Words  and  phrases, — what  is  meaning  of  vyord  "liable'".  The 
word  "liable"  means  more  or  less  probable. 

5.  Evidence,  §  410* — when  opinion  as  to  probabilities  improper. 
The  opinion  of  a  physician  that  the  plaintifE  was  "liable"  to  have 
recurrent  attacks  of  paralysis  and  that  the  degenerative  state  of 
the  nerve  tissue  and  its  surrounding  connective  tissues  might  lead 
to  developments  that  are  "liable"  to  bring  about  a  paralytic  stroke 
is  objectionable.  The  statement  of  a  mere  probability  of  the  re- 
currence is  not  sufficient 

6.  Appeal  and  error,  §  1499* — when  improper  evidence  harmless. 
The  erroneous  admission  of  evidence  as  to  the  probability  of  future 

*See  Illinois  Notes  Digest,  VoU.  XI  to  XV,  and  Cumulatlye  Quarterly,  Hune 
topic  and  section  nombeF. 
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suffering  from  an  injury,  held  harmless  where  there  was  no  com- 
plaint that  the  damages  were  excessive. 

7.  Evidence,  §  410* — when  opinion  as  to  time  elapsing  tetween 
injury  and  condition  proper.  In  an  action  for  personal  injuries, 
in  the  examination  of  a  physician,  where  the  subje<»t^matter  of  the 
inquiry  then  under  consideration  was  whether  paralysis,  if  produced 
by  an  injury,  would  necessarily  follow  almost  immediately,  and 
also  whether  or  not  an  injury  such  as  the  plaintiff  claimed  to 
have  sustained  was  capable  of  producing  paralysis,  it  was  held  com- 
petent for  the  witness  to  express  his  opinion  thereon  and  to  state 
his  reasons  for  such  opinion. 


Ufatthew  Zlmmer,  Appellee,  y.  Gustaye  Emil  Carlson, 

Appellant. 

Gen.  No.  19,842. 

1.  Master  and  servant,  §  412* — when  master  not  liable  to  serv- 
ant injured  while  obeying  order.  The  master  is  not  liable  for  per- 
sonal injuries  to  a  servant  acting  under  his  order,  while  doing  some 
act  or  performing  some  service  which  was  included  within  the 
usual  scope  of  his  duties  under  his  contract  of  hiring,  and  where 
the  danger  incident  to  a  compliance  with  such  order  of  the  master 
was  fully  known  and  appreciated  by  him. 

2.  Master  and  servant,  §  412* — when  order  relieves  servant  from 
assumption  of  risk.  The  doctrine  that  assurances  or  orders  of  the 
master  will  not  operate  to  relieve  a  servant  from  assumption  of 
risk  unless  he  was  misled  thereby  has  no  application  where  the 
work  was  not  being  performed  in  the  usual  and  customary  manner 
and  the  servant  on  calling  the  master's  attention  thereto  was  or- 
dered to  proceed.  * 

3.  Master  and  servant,  §  414* — when  servant  justified  in  obeying 
nuister's  order.  In  an  action  for  personal  injuries  where  the  serv- 
ant called  the  attention  of  the  master  to  the  position  of  a  stone 
which  he  was  hauling  and  requested  him  to  have  it  moved  back 
and  the  master  ignored  the  request,  assured  the  servant  that  the 
stone  was  all  right  and  ordered  him  to  get  on  the  wagon  and  mind 
his  team  and  not  the  stone,  the  servant  was  not  required  to  balance 

*Se«  IlllnolN  Notes  DlRest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  sectiou  number. 
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the  degree  of  care  and  determine  whether  he  should  obey  the  order 
or  refuse  to  obey  it. 

4.  Masteb  and  servant,  §  411* — orders  involving  obvious  dangers. 
Where  a  servant  was  injured  while  performing  work  under  the 
supervision  and  control  of  the  master,  which  on  the  master's  order 
was  not  done  in  the  usual  and  accustomed  manner  the  doctrine 
of  assumed  risk  is  inapplicable,  unless  the  danger  which  the  serv- 
ant is  directed  to  encounter  is  so  apparent  that  an  ordinarily 
prudent  person  would  not  have  encountered  it,  in  which  event  the 
master  escapes  liability  on  the  ground  of  contributory  negligence 
on  the  part  of  the  servant,  rather  than  that  of  assumed  risk. 

5.  iNSTEUCTioNS,  §  151* — When  properly  refused  as  covered.  It  is 
not  improper  to  refuse  correct  instructions  of  the  law  applicable 
to  the  case  when  the  instructions  requested  are  covered  by  other 
instructions  to  the  jury. 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Hakry  M. 
Waggoner,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.    Opinion  filed  April  28,  1915. 

J.  F.  Dammann,  Jr.,  for  appellant;  Franklin  B. 
HussEY,  of  counsel. 

Charles  C.  Spencer,  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

In  this  suit  brought  by  appellee  against  appellant 
to  recover  damages  for  personal  injuries,  a  trial  by 
jury  in  the  Circuit  Court  resulted  in  a  verdict  and 
judgment  against  appellant  for  $5,000. 

While  there  is  a  conflict  in  the  evidence  relating  to 
the  material  facts  in  the  case,  the  jury  were  not  un- 
warranted in  finding  the  facts  to  be  substantially  as 
follows:  On  February  22,  1911,  and  for  some  time 
prior  thereto,  appellant  operated  a  stone  yard  wherein 
appellee  was  employed  in  loading  and  hauling  stone. 
Appellee  and  his  fellow-servant,  Olson,  commenced 
work  at  the  usual  hour  in  the  morning,  and  under  the 

•8ee  minoifi  Notes  Digest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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direction  of  appellant  were  engaged  in  unloading 
stones  from  a  flat  car  and  loading  them  upon  a  wagon, 
whereon  they  were  hauled  by  a  team  to  such  points  in 
the  yard  as  appellant  might  direct.  Appellee  rode 
upon  the  wagon  and  drove  the  team.  ^  The  wagon  was 
about  fifteen  feet  in  length,  and  the  bed  of  the  wagon 
consisted  of  two  timbers  each  ten  inches  square,  placed 
about  a  foot  and  a  half  or  two  feet  apart.  The  sur- 
face of  the  timbers  was  about  on  a  level  with  the  plat- 
form of  the  flat  car.  The  stones  then  being  unloaded 
were  about  three  or  three  and  one-half  feet  square 
and  six  inches  thick  and  were  unloaded  from  the  car 
and  loaded  upon  the  wagon  by  means  of  crowbars  and 
rollers.  Ordinarily  a  wagon  load  consisted  of  four 
stones,  two  stones  one  on  top  of  the  other  being  placed 
on  the  timbers  between  the  front  wheels  of  the  wagon 
and  two  stones  being  placed  in  like  manner  between 
the  rear  wheels.  Appellee  had  hauled  five  or  six  loads 
prior  to  the  time  he  was  injured.  The  load  in  question 
was  placed  on  the  wagon  under  the  direction  and  with 
the  assistance  of  appellant  at  about  ten  o'clock  in  the 
forenoon.  When  the  wagon  was  loaded  with  four 
stones  appellee  observed  that  the  top  stone  of  the  two 
in  the  front  part  of  the  wagon  extended  about  five 
inches  beyond  the  edge  of  the  bottom  stone.  The 
stones  were  smooth  surf.aced  and  usually  ashes  or 
cinders  were  placed  beneath  and  between  the  stones 
when  loaded  on  the  wagon  to  prevent  them  from  slid- 
ing off.  On  this  occasion  no  ashes  or  cinders  were 
available  for  such  use  and  none  were  used.  Upon  ob- 
serving the  condition  of  the  front  top  stone,  as  men- 
tioned, appellee  told  appellant  that  he  should  move  the 
top  stone  back  again,  whereupon  appellant  said,  **You 
go  ahead  on  your  wagon,  mind  your  team  and  not  the 
stone;  the  stone  is  all  right."  Appellee  testified  that 
at  that  time  the  stone  did  not  look  very  dangerous  to 
him,  but  that  he  thought  it  might  happen  to  slip  off, 
and  so  called  appellant's  attention  to  it.    While  the 
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ground  upon  which  the  hauling  was  done  was  practi- 
cally level,  it  had  frozen  after  a  thaw  and  was  somewhat 
rough.  Appellee  placed  a  blanket  on  the  front  top  stone, 
and  sitting  upon  the  blanket  proceeded  to  drive  the 
team,  following  appellant,  who  walked  ahead  of  the 
wagon  for  the  purpose  of  designating  the  point  where 
he  desired  the  stones  to  be  unloaded  and  placed.  When 
appellee  had  driven  a  distance  of  about  fifty  feet,  the 
front  top  stone  slipped  off  the  wagon,  carrying  the  bot- 
ton  stone  with  it,  and  appellee  was  thrown  to  the 
ground  and  beneath  one  of  the  falling  stones,  and 
severely  injured.  While  appellee  was  hauling  the  last 
preceding  load,  he  felt  the  stone  upon  which  he  was 
sitting  slip,  and  jumped  to  the  back  part  of  the  wagon 
to  avoid  being  thrown  off. 

As  bearing  upon  the  issue  of  due  care  by  appellee 
for  his  own  safety,  there  was  some  evidence  introduced 
by  appellant  tending  to  show  that  at  the  time  the 
stones  fell  off  the  wagon  the  wheels  on  one  side  of  the 
wagon  were  permitted  by  appellee  to  run  over  a  pile 
of  crushed  stone  in  the  yard,  whereby  the  wagon  was 
tipped  up  on  that  side,  and  the  stones  were  caused  to 
fall  to  the  ground  by  reason  of  such  tipping  of  the 
wagon.  As  to  this  question,  the  evidence  is  so  closely 
conflicting  that  the  verdict  of  the  jury  must  be  held  to 
be  conclusive  against  appellant. 

It  is  clear  that  in  the  absence  of  the  order  or  direc- 
tion given  by  appellant  to  appellee,  the  latter  must 
be  held  to  have  assumed  the  risk  of  the  danger  arising 
from  the  manner  in  which  the  stones  were  loaded  upon 
the  wagon;  and  the  right  of  appellee  to  recover  is  de- 
pendent upon  the  solution  of  the  question  whether  or 
not,  under  the  facts  in  this  case,  such  order  or  direc- 
tion was  operative  to  relieve  appellee  from  the  assump- 
tion of  the  risk. 

Appellant  does  not  controvert  the  general  proposi- 
tion that  a  specific,  peremptory  order  or  direction  by 
a  master  to  a  servant  to  encounter  a  danger  operates 
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to  relieve  the  servant  from  the  assumption  of  the  risk, 
but  it  is  insisted  that  the  facts  in  the  case  at  bar  bring 
it  within  certain  exceptions  to  the  general  rule,  viz: 
(a)  The  order  or  direction  by  the  master  must  actually 
mislead  the  servant  into  the  belief  that  the  danger 
does  not  exist;  (b)  where  the  order  or  direction  by 
the  master  relates  to  an  act  to  be  done  by  the  servant 
in  the  general  line  of  his  employment,  the  rule  does 
not  apply. 

A  merely  superficial  consideration  of  the  language 
employed  in  some  of  the  cases  cited  by  appellant  might 
be  held  to  promulgate  the  doctrine  as  applicable  in 
all  such  cases  that  the  servant  may  not  avoid  his  as- 
sumption of  the  risk  of  a  danger  encountered  in  obe- 
dience to  an  order  or  direction  of  the  master,  where 
the  servant  has  not  been  thereby  misled  to  believe 
that  no  danger  exists.  Thus  in  Elgin,  J.  <&  E.  Ry.  Co. 
V.  Myers,  226  111.  358,  it  is  said  at  page  366: 

**It  is  only  where  the  servant  has  been  misled  by 
the  assurance  of  the  master,  or  someone  standing  in 
the  master's  place,  that  he  can  excuse  himself  from  the 
assumption  of  the  risk  on  the  ground  that  he  has  been 
assured  by  the  master  that  there  is  no  danger  in  the 
use  of  the  appliance  or  piece  of  machinery  which  he 
knows,  as  a  matter  of  fact,  is  defective  and  the  use 
thereof  attended  with  danger." 

In  Republic  Iron  £  Steel  Co.  v.  Lee,  227  HI.  246, 
it  is  said : 

**It  is  only  where  the  servant  has  been  misled  by 
the  order  of  the  master  that  the  exception  exists." 

The  doctrine,  as  thus  stated,  finds  its  application 
in  cases  wherein  the  master  ordered  the  servant  to 
do  some  act  or  perform  some  service  which  was  in- 
cluded within  the  usual  and  general  scope  of  his  duties 
under  his  contract  of  hiring,  and  where  the  danger 
incident  to  a  compliance  with  such  order  of  the  master 
was  fully  known  and  appreciated  by  the  servant.  Mc- 
Mahon  v.  Owsley,  260  111.  43. 

In  the  case  at  bar,  the  stones  were  loaded  upon  the 
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wagon  by  the  direction  and  under  the  superintendence 
of  the  master,  not,  as  the  evidence  tends  to  show,  in 
the  usual  and  customary  manner,  but  in  such  manner 
that  the  top  front  stone  was,  under  the  existing  road 
conditions,  liable  to  slip  or  slide  off  the  wagon  and 
injure  the  servant,  who,  in  the  usual  course  of  his  duty, 
was  required  to  ride  upon  the  wagon  and  drive  the 
team. 

That  appellee  was  aware  of  some  danger  incident 
to  the  manner  in  which  the  top  front  stone  was  loaded 
upon  the  wagon  is  apparent  from  the  fact  that  he 
called  the  attention  of  appellant  to  the  situation  and 
requested  him  to  have  the  stone  moved  back.  When 
appellant  ignored  this  request  of  appellee  and,  coupled 
with  an  assurance  that  the  stone  was  all  right,  peremp- 
torily ordered  appellee  to  get  on  the  wagon  and  mind 
the  team  and  not  the  stone,  appellee  was  not  required 
to  balance  the  degree  of  danger  and  determine  whether 
he  should  obey  the  order  or  refuse  to  obey  it.  Under 
the  facts  in  this  case,  the  risk  incurred  by  appellee  was 
not  one  of  the  usual  and  ordinary  incidents  of  his 
employment  and  appellant  cannot  escape  liability  upon 
the  ground  that  appellee  assumed  the  risk.  The  rule 
applicable  here  is  that  where  the  servant  encounters 
a  danger  by  direction  of  the  master  and  is  injured  in 
so  doing,  **the  master  cannot  escape  liability  unless 
the  danger  which  the  servant  is  directed  to  encounter 
is  so  apparent  that  an  ordinarily  prudent  person 
would  not  have  encountered  it,  in  which  event  the 
master  escapes  liability  on  the  ground  of  contributory 
negligence  on  the  part  of  the  servant,  rather  than  that 
of  assumed  risk."  Springfield  Boiler  &  Mfg,  Co.  v. 
Parks,  222  111.  355.  Whether  or  not,  under  the  rule  as 
stated,  appellee  was  guilty  of  contributory  negligence 
was  a  question  of  fact  for  the  jury.  The  doctrine 
announced  in  the  Parks  case,  supra,  is  neither  unique 
nor  sporadic  and  has  been  announced  and  applied  in 
numerous  cases.    See  Chicago  Anderson  Pressed  Brick 
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Co.  V.  Sobkowiak,  148  HI.  573;  Illinois  Steel  Co.  v. 
Schymanowski,  162  111.  447;  Ojfutt  v.  World's  Colum- 
bian Exposition,  175  111.  472;  William  Graver  Tank 
Works  V.  O'Donnell,  191  111.  236;  Illinois  Steel  Co.  v. 
McFadden,  196  111.  344 ;  Western  Stone  Co.  v.  Muscial, 
196  111.  382;  Slack  v.  Harris,  200  111.  96;  Illinois  Steel 
Co.  V.  Ryska,  200  111.  280;  Pressed  Steel  Car  Co.  v. 
Herath,  207  111.  576;  Chenoweth  v.  Burr,  242  111.  312; 
and  Crannon  v.  Donk  Bros.  Coal  <&  Coke  Co.,  259  111, 
350;  Wheeler  v.  Chicago  &  W.  I.  R.  Co.,  267  111.  306. 

The  cases  cited  and  relied  upon  by  appellant  are 
distinguishable  upon  the  facts  from  the  case  at  bar. 

As  applied  to  the  facts  in  the  instant  case,  the  first 
instruction,  given  at  the  instance  of  appellee,  stated 
the  law  correctly.  The  same  instruction,  in  substance, 
was  approved  in  Yarber  v.  Chicago  <&  A.  By.  Co.,  235 
111.  589. 

Such  of  the  instructions  tendered  by  appellant  and 
refused  by  the  court  as  stated  correct  principles  of 
law  applicable  to  the  case  were  covered  by  other  in- 
structions given  to  the  jury. 

We  perceive  no  substantial  error  in  the  record  and 
the  judgment  is  affirmed. 

Judgment  affirmed. 


City  of  Chicago,  Plaintiff  in  Error,  y.  Clarence  E. 
Green,  Defendant  in  Error. 

Gen.  No.  20,135.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Edward  T. 
Wade,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.    Affirmed.    Opinion  filed  April  28,  1915. 
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Statement  of  the  Case. 

Action  by  the  City  of  Chicago  against  Clarence  E. 
Green  in  the  Municipal  Court  to  recover  a  penalty  for 
the  alleged  violation  by  the  defendant  of  a  section  of 
the  Municipal  Code,  in  keeping  his  saloon  open  be- 
tween the  hours  of  one  and  five  o'clock  a.  m.  To  re- 
verse a  judgment  for  the  defendant  on  a  trial  before 
the  court  without  a  jury,  plaintiff  brings  error. 

William  H.  Sexton  and  James  S.  McInerney,  for 
plaintiff  in  error ;  Ulysses  S.  Schwartz,  of  counsel. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Municipal  corporations,  §  864* — when  evidence  insufficient  to 
shoto  ownership  in  action  for  penalty.  In  an  action  for  a  penalty 
based  on  the  violation  of  a  city  ordinance,  requiring  saloons  to  re- 
main closed  during  certain  hours,  evidence  held  insufficient  to  show 
ownership  of  the  saloon  by  defendant.  » 

2.  Municipal  corporations,  §  864* — when  ownership  must  he 
shown  in  action  for  penalty.  Under  a  complaint  charging  that  de- 
fendant kept  open  a  saloon  between  one  and  five  o'clock  a.  m.  and 
sold  intoxicants  during  that  period  in  violation  of  an  ordinance, 
ownership  by  the  defendant  of  the  offending  saloon  must  be  shown/ 
since  the  gist  of  the  offense  charged  was  the  unlawful  use  and  oc- 
cupation of  property  by  the  defendant. 

•Ree  niinois  Notes  Dlicesi,  Vols.  XI  to  XV,  and  CamulatiYe  Quarterly,  lame 
topic  and  section  number. 
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Stevens  v.  Decker,  192  111.  App.  474. 


John  S.  Steyens,  Defendant  In  Error,  y.  Ernest  Decker, 
Plaintiff  in  Error, 

Gen.  No.  30,240.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  A. 
Williams.  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  28,  1915. 


Statement  of  the  Case. 

Action  by  John  H.  Stevens  in  the  Municipal  Court 
of  Chicago  against  Ernest  Decker  to  recover  upon  ten 
promissory  notes  for  $60  each,  bearing  date  December 
14,  1909,  maturing  respectively  September  1,  1911,  in- 
clusive, aggregating  $2,200,  being  the  amount  of  a  loan 
which  defendant  secured  from  Emil  H.  Seeman,  and 
were  secured  by  a  deed  of  trust  on  certain  real  estate 
owned  by  the  defendant.  The  notes  were  payable  to 
the  order  of  the  maker  and  bear  the  indorsement  of 
himself  and  one  James  Graham.  At  the  close  of  all 
the  evidence  the  court  gave  the  jury  a  peremptory 
instruction  to  find  the  issues  for  the  plaintiff  and  to 
assess  the  damages  against  the  defendant  at  $761.55, 
and  upon  such  verdict  judgment  was  entered  against 
the  defendant.  To  reverse  the  judgment  entered  upon 
the  verdict,  the  plaintiff  prosecutes  error, 

Stedman  &  SoELKB,  f or  plaintiff  in  error. 

Adams,  Crews,  Bobb  &  Wescott,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  460* — when  question  of  transfer  in  due 
course  for  jury.  Evidence  tending  to  show  that  plaintiff  in  an  ac- 
tion on  a  note,  who  was  a  clerk  in  the  office  of  his  attorneys  who 
were  also  attorneys  for  the  payee  therein,  had  received  same  direct 
from  such  payee  after  maturity  with  knowledge  of  its  infirmity, 
and  held  same  merely  as  a  depository  for  the  purpose  of  enforcing 
payment,  held  sufficient  to  present  a  question  for  the  Jury  as  to 
whether  plaintiff  was  a  holder  in  due  course  under  section  52  of  the 
Negotiable  Instruments  Act  (J.  &  A.  ^  7691). 

2.  Bills  and  notes,  §  125* — when  negotiable  hy  delivery,  A  note 
payable  to  the  maker  indorsed  by  him  in  blank  is  under  section  34 
of  the  Negotiable  Instruments  Law  (J.  ft  A.  f  7673)  negotiable  by 
delivery. 

3.  Evidence,  §  202* — when  declarations  by  holder  of  note  admis- 
sible. In  an  action  by  the  transferee  of  a  negotiable  note,  admis- 
sions by  the  payee  therein  are  admissible  only  in  so  far  as  they 
were  made  by  him  while  he  was  the  holder  of  the  note  and  before 
its  transfer  to  the  plaintiff* 


Pauline  Robison,  Appellee,  y.  United  States  Health  & 
Accident  Insurance  Company,  Appellant. 

Gen.  No.  20,249.    (Not  to  be  reported  In  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  John  E, 
HiLLSKoiTEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Reversed  and  remanded.  Opinion 
filed  April  28,  1915. 

Statement  of  the  Case. 

Action  by  Pauline  Robison  in  the  County  Court  of 
Cook  county  against  United  States  Health  &  Accident 
Insurance  Company,  a  corporation,  upon  a  health  and 
rccidont  policy  issued  by  the  defendant  to  the  husband 

■s>ee  Aiiuiois  >iotcii  uii^etft,  Vols.  XI  to  XV,  and  Ciuniilative  Quarterly,  tame 
topic  and  lectloo  number. 
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of  the  plaintiff,  wherein  the  plaintiff  was  named  as 
beneficiary  in  ease  of  the  death  of  the  insured  from 
accidental  injury. 

The  only  evidence  in  the  record  tending  to  show 
that  the  insured  sustained  an  accident  on  January  31, 
1912,  is  the  testimony  of  plaintiff  who  stated  that  the 
insured  then  lifted  a  hard  coal  stove  in  the  front  room 
of  their  house ;  that  the  next  day  he  complained  about 
being  ill  and  that  his  illness  continued  until  his  death. 
On  cross-examination  the  witness  was  asked  to  state 
the  details  of  how  the  accident  happened  and  she  an- 
swered as  follows : 

''Well,  it  was  a  pretty  bad  day,  and  he  wasn't  work- 
ing that  day,  so  I  says  to  him,  I  say,  'Jim/  I  says,  'I 
have  got  a  zinc  and  I  want  to  put  it  under  my  stove,* 
and  he  says,  'AH  right,  Pauline,  I  will  help,'  so  I 
catches  hold  of  the  zinc,  and  he  catches  hold  of  the 
stove,  and  the  stove  was  a  hard  coal  burner,  I  guess 
it  stood  about  that  high  (indicating),  and  he  lifted 
the  stove  up,  and  I  pushed  the  zinc  under  it,  and  so  all 
at  once  he  said  'Oh,  my,  I  feel  so  funny,'  and  so  I  said, 
'what's  the  matter  Jim,'  and  he  sat  down,  and  he  said, 
'Oh,  I  feel  awful  bad,'  and  I  says,  'Do  youf  and  he 
says,  'Yes.'  Says  I,  'Is  there  anything  I  can  dof '  and 
he  says,  'No,'  and  he  sat  there  and  looked  kind  of 
funny,  and  1  looked  at  him  and  I  said,  'Jim,  do  you 
want  me  to  do  anything  for  youf  and  he  says,  'No,' 
so  1  didn't  say  any  more.  And  the  next  day  I  says, 
'Jim,  are  you  going  to  workf  and  he  said,  *No,  I 
don't  feel  like  going  to  work,'  he  said;  'I  can't.  There 
is  something  bothers  me  here.'  I  said,  'Maybe  you  hurt 
yourself  lifting  the  stove.'  He  said,  'Well,  maybe  I 
did;  and  I  felt  awful  bad  ever  since  I  lifted  it.'  So 
I  didn't  say  any  more." 

Two  days  later  a  physician  was  called  who  treated 
the  insured  for  pleurisy,  and  subsequently  the  insured 
presented  a  claim  and  was  paid  $35  on  account  of  such 
ilhiess.     He  died  April  22,  1912,  the  first  physician 
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who  treated  him  testifying  that  death  was  due  to 
Bright 's  disease,  and  a  physician  who  was  subse- 
quently called  in  testifying  that  he  found  valvular 
heart  trouble.  From  a  verdict  and  judgment  for 
plaintiff  for  $500,  defendant  appeals. 

Jeffery  &  Campbell,  for  appellant;  Herbert  J. 
Campbell  and  Charles  V.  Clark,  of  counsel. 

No  appearance  for  appellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Evidence,  |  83* — when  statements  not  part  of  res  gestw.  In 
an  action  by  the  beneficiary  on  a  policy  of  insurance,  evidence  of  a 
statement  made  by  the  insured  the  day  after  he  claimed  to  have 
been  injured  as  to  the  cause  of  the  injury,  is  not  part  of  the  res 
gestce, 

2.  Insurance,  §  667* — when  evidence  insufficient  to  show  death 
from  accident.  In  an  action  upon  an  accident  policy  where  the 
plaintiff  claimed  that  insured's  death  was  caused  by  a  strain  while 
attempting  to  lift  a  heavy  stove,  evidence  held  to  show  that  death 
was  due  to  causes  other  than  an  accident. 

3.  INSUBANCE,  §  437* — when  provision  for  notice  of  accident  in- 
applicable to  beneficiary.  Under  an  accident  policy  requiring  notice 
to  the  Insurer  "within  twenty  days  from  the  date  of  any  accident 
or  the  beginning  of  disability  from  illness  upon  which  claim  is 
based,"  where  the  death  of  the  insured  occurs  more  than  twenty 
days  after  the  accident  was  alleged  to  have  been  sustained,  the 
provision  as  to  notice  has  no  application  to  the  beneficiary  since 
she  did  not  become  a  claimant  until  the  death  of  the  insured. 

4.  Insubance,  §  646* — when  evidence  of  waiver  incompetent. 
Testimony  tending  to  show  waiver  on  the  part  of  an  insurance  com- 
pany of  provisions  of  a  policy  as  to  notice  of  accident  is  incom- 
petent, where  none  of  the  persons  with  whom  the  witness  claimed 
to  have  communicated  were  shown  to  have  been  identified  with 
the  insurance  company. 

5.  Insurance,  §  408* — when  injury  accidental.  If  the  insured's 
act  was  attended  with  an  unexpected  and  unusual  result, — one  which 

•See  nilnoig  Notes  Digest,  Vols.  XI  to  XV,  and  Camalative  Quarterly,  same 
topio  and  section  number. 
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could  not  have  been  reasonably  anticipated,  and  which  he  did  not 
intend  to  produce,  that  is,  was  not  the  natural  or  probable  conse- 
quence of  his  act,  and  was  not  the  result  of  design,  but  was  pro- 
duced unexpectedly  and  by  chance, — the  Injury  was  caused  by  acci- 
dental means  within  the  meaning  of  policies  of  accident  insurance. 

6.  Insurance,  §  418* — when  injury  from  lifting  stove  accidental. 
Injury  from  the  act  of  lifting  a  stove  which  was  claimed  to  have 
caused  valvular  trouble  of  the  heart,  subsequently  resulting  in  death, 
held  an  accidental  injury  within  the  terms  of  an  accident  policy. 

7.  Insurance,  §  408* — when  accident  cause  of  disease.  If  a  dis- 
eased condition  was  caused  from  an  accident,  or  existed  prior  to 
the  accident  and  had  no  causal  connection  with  the  injury  or  death 
resulting  from  the  accident,  the  accident  is  to  be  considered  as 
the  sole  cause,  but  if  the  disease  existed  at  the  time  of  the  acci- 
dent and  co-operated  with  the  accident  to  cause  an  injury  or  death, 
the  accident  is  not  the  sole  cause. 

8.  Instructions,  §  118* — when  erroneous  as  not  based  on  evidence. 
An  instruction  in  an  action  on  a  policy  of  insurance  directing  the 
jury  to  provisions  as  being  contained  in  such  policy  which  are  not 
therein  is  improper. 


Slgmiind    Glaser,    Defendant    in    Error,    y,    Thomas 
Schrader,  Plaintiff  In  Error. 

Gen.  No.  20,257.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  R.  Cav- 
ERLY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  AfHrmed.  Opinion  filed  April  28,  1915.  Re- 
hearing denied  May  12,  1915. 

Statement  of  the  Case. 

Action  by  Sigmund  Glaser  in  the  Municipal  Court 
of  Chicago  against  Thomas  Schrader  to  recover  one 
thousand  dollars  as  liquidated  damages  for  the  alleged 
breach  by  the  defendant  of  a  written  contract. 

The  contract  was  as  follows: 

*Sie  IllinoiH  'Sotes  Dig:efit,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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'*  State  of  Illinois  I 

County  of  Cook.j  ^^• 

Agreement  made  this  25th  day  of  October,  A.  D. 
1910,  by  and  between  Sigmnnd  Glaser,  formerly  of 
Philadelphia,  now  of  Chicago,  party  of  the  first  part, 
and  Thomas  Schrader,  of  Chicago,  Illinois,  party  of 
the  second  part,  Witnesseth: 

**That,  Whereas,  party  of  the  first  part  has  pur- 
chased from  party  of  the  second  part  a  certain  busi- 
ness located  at  Number  366  E.  43rd  Street  in  Chicago, 
Illinois,  said  business  being  a  retail  candy,  ice  cream 
and  confectionery  business,  for  a  consideration  of  Two 
Thousand  Dollars  ($2,000.00) ;  and 

**  Whereas,  a  further  consideration  for  the  pur- 
chase of  said  business  by  the  party  of  the  first  part 
from  the  party  of  the  second  part  was  the  agreement 
on  part  of  the  party  of  the  second  part  not  to  engage 
in  the  same  or  a  similar  business  for  a  period  of  ten 
(10)  years  within  a  certain  locality  in  which  the  said 
business  is  located. 

^*Now,  Therefore,  in  consideration  of  the  cov- 
enants and  agreements  herein  contained,  and  the  pay- 
ment of  One  Dollar  ($1.00)  from  the  party  of  the  first 
part  to  party  of  the  second  part,  receipt  whereof  is 
hereby  acknowledged,  party  of  the  second  part  hereby 
agrees  that  he  will  not  for  a  period  of  ten  years  from 
this  date,  by  himself  or  in  conjunction  with  others, 
directly  or  indirectly,  either  as  manager,  agent,  owner 
or  employe,  engage  in  the  retail  ice  cream,  candy  and 
confectionery  business  in  the  City  of  Chicago,  Cook 
County,  Illinois,  within  a  radius  of  eight  (8)  blocks, 
the  central  point  of  which  shall  be  Number  366  East 
43rd  street  in  said  city,  and  the  said  party  of  the  sec- 
ond part  hereby  agrees  that  in  case  he  violates  the 
terms  or  spirit  of  this  agreement,  that  party  of  the  first 
part  shall  be  entitled  to  the  sum  of  One  Thousand 
Dollars  ($1,000.00)  as  liquidated  damages,  which  party 
of  the  second  part  agrees  to  pay  in  case  of  such  viola- 
tion. 

**It  is  hereby  mutually  agreed  that  the  store  con- 
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ducted  by  party  of  the  second  part  at  number  363  E. 

47th  Street  in  Chicago,  Illinois,  shall  be  excepted  from 

the  prohibited  territory  above  described. 

*  *  Witness  the  hands  and  seals  of  the  parties  hereto, 

this  25th  day  of  October,  A.  D.  1910. 

SiGMUND  Glaser      (Seal) 
Thomas  Schrader     (Seal).'* 
From  a  judgment  for  plaintiff  for  one  thousand 

dollars,    rendered   on   a   directed   verdict,    defendant 

brings  error. 

William  A.  Jennings,  for  plaintiff  in  error, 
Haase  &  Howard,  for  defendant  in  error, 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Damages,  §  8^* — when  contract  provides  for  liquidated  damages. 
Stipulation  in  a  contract  providing  for  the  payment  of  one  thousand 
doUars  as  liquidated  damages,  in  the  event  of  a  breach  by  the  de- 
fendant of  a  contract  not  to  engage  in  business  within  a  certain 
distance  from  a  particular  location  for  a  stipulated  period,  con- 
strued as  providing  for  liquidated  damages  and  not  a  penalty. 

•See  niinols  Notes  Digest,  Yol«.  XI  to  XV,  and  CitmulatlYe  Qnarterlj,  mom 
topic  and  section  number. 
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Barrett  v.  Marschak,  192  111.  App.  481. 


Ellen   Barrett,   Administratrix,   Appellee,   t.   Annie 
Marschak,  Administratrix^  Appellant. 

Gen.  No.  20,812.    (Not  to  be  reported  in  full.) 

Appeal  from  the  County  Court  of  Cook  county;  the  Hon.  David 
T.  Smilet,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  and  remanded.  Opinion  filed 
April  28,  1915. 

Statement  of  the  Case. 

Action  by  Ellen  Barrett,  administratrix  of  the  es- 
tate of  Thomas  E.  Barrett,  deceased,  in  the  County 
Court  of  Cook  county  against  Annie  Marschak,  ad- 
ministratrix of  the  estate  of  Joseph  Marschak,  de- 
ceased, in  debt  on  a  replevin  bond.  A  trial  by  the  court 
without  a  jury  resulted  in  a  finding  against  the  defend- 
ant for  one  thousand  dollars  debt  and  one  thousand 
dollars  damages,  the  debt  to  be  satisfied  on  payment 
of  the  damages,  and  judgment  was  entered  upon  such 
finding.    The  defendant  appeals. 

Samuel  Kebb  and  Jambs  P.  Gbaham,  for  appellant. 
Jacob  Levy  and  Josiah  Bubnham,  for  appellee. 

Mb.  Pbesidinq  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Replevin,  8  195* — who  may  sue  on  bond  on  death  of  sheriff. 
The  right  of  action  upon  a  replevin  bond  given  to  the  sheriff  in  an 
action  is  vested  on  the  death  of  the  sheriff  in  his  administratrix 
and  not  In  his  successor. 

2.  Judgment,  |  680* — when  plea  defective  as  not  shotoing  former 
adjudication  on  merits,    A  plea  in  an  action  upon  a  replevin  bond 

•8e«  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CumiiljitlTe  Qnarterij',  wmmm 
topic  and  section  number. 

YoL   CLXXXXII   tl 


482  Appellate  Courts  of  Illinois. 

Stapleton  y.  National  Council,  K.  &  L.  of  Security,  192  111.  App.  482. 

that  does  not  sbow  that  a  former  adjudication  upon  such  bond,  In  an 
action  by  the  successor  In  office  of  the  sheriff  who  had  since  died, 
was  upon  the  merits  Is  open  to  demurrer. 

3.  Replevin,  §  204* — when  receipt  admissible  in  connection  with 
return.  'Where  the  return  of  the  sheriff  to  a  writ  of  replevin  spe- 
cifically refers  to  the  receipt  thereon  Indorsed  for  a  description  of 
the  property  returned,  such  receipt  may  be  considered  as  part  of 
the  record  In  connection  with  the  return,  and  Is  admissible  In  evi- 
dence In  an  action  upon  the  bond  for  the  purpose  of  showing  that 
all  of  the  property  mentioned  In  the  writ  was  not  In  fact  delivered 
to  the  replevin  plaintiff. 

\ 


Anna  Stapleton,  Appellee,  y.  National  Council  of  the 
Knights  and  Ladles  of  Security,  Appellant. 

Gen.  No.  20,341.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Clar- 
ence N.  Goodwin,  Judge,  presiding.  Heard  In  the  Branch  Appellate 
Court  at  the  March  term,  1914.  Affirmed.  Opinion  filed  April  28, 
1915. 


Statement  of  the  Case. 

Action  by  Anna  Stapleton  in  the  Superior  Court  of 
Cook  county  against  the  National  Council  of  the 
Knights  and  Ladies  of  Security  to  recover  the  benefit 
of  a  certificate  issued  to  Anna  A.  Stapleton,  the  de- 
ceased daughter  of  the  defendant,  wherein  a  trial  by 
jury  resulted  in  a  verdict  and  judgment  against  the 
defendant  for  $801.50.  To  reverse  the  verdict  of  the 
jury  and  the  judgment  thereon,  defendant  appeals. 

A.  W.  Fulton,  for  appellant. 

*See  Illinois  Note*  Divert,  VoU.  XI  to  XV,  Mid  CvmiilaAlTe  Qottrterlj,  Mune 
tople  and  tectlon  number. 
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The  People  v.  Brown,  192  111.  App.  483. 

Gorman,  Pollock,  Sullivan  &  Livingston,  for  ap- 
pellee. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deelsion. 

1.  Insubange,  S  338* — when  insurer  hound  hy  acts  of  physician, 
A  life  Insurance  company  is  bound  by  the  acts  of  its  regular  ex- 
amining physician  who  acts  within  the  scope  of  his  authority  in 
filling  out  the  application  for  insurance. 

2.  Insurance,  S  904* — when  evidence  shows  statement  of  true  age 
at  time  of  application.  Evidence  in  action  on  a  benefit  certificate 
held  to  sustain  plaintiff's  claim  that  insured  in  applying  for  insur- 
ance gave  her  true  age  to  defendant's  physician,  but  the  latter  in- 
serted an  incorrect  age,  the  applicant  at  the  time  having  been  about 
two  months  under  the  minimum  age  required  for  membership. 

3.  Appeal  and  ebbob,  |  1256* — when  party  cannot  cofnplain  of  er- 
ror, A  party  to  an  action  cannot  complain  of  an  instruction  in  his 
favor. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror, T.  John  B.  Brown,  Plaintiff  in  Error. 

Gen.  No.  20,516.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Shebioan  E. 
Fbt,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at  the 
October  term,  1914.  Reversed  and  remanded  with  directions.  Opin- 
ion filed  April  28,  1915. 


Statement  of  the  Case. 

Prosecution  by  The  People  of  the  State  of  Illinois 
in  the  Municipal  Court  against  John  E.  Brown  for  the 

•Se«  Illinois  NotM  DUett,  VoU.  XI  U»  XY,  Mul  CvmulallTe  <|a»rtoriT,  tame 
topic  an4  foction  oqmber* 
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violation  of  an  order  of  the  Municipal  Court  to  pay 
his  wife  ten  dollars  per  week.  To  reverse  the  final 
order  of  judgment  of  the  court,  defendant  brings  er- 
ror. 

William  B.  Dbnmabk,  for  plaintiff  in  error ;  Gbobob 
H.  SuGEUE,  of  counsel. 

Maclay  Hoyne,  for  defendant  in  error;  Edward  E. 
Wilson,  of  counsel. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

L  Criminal  law,  S  39* — when  appearance  referable  to  recogniz- 
ance and  not  attachment.  Where  a  party  who  has  entered  into  a 
recognizance  for  his  appearance  in  court  in  case  he  violates  an  order 
of  the  court  makes  his  appearance  in  court  after  a  writ  of  attach- 
ment has  been  issued  against  him  for  the  violation  of  such  order 
but  not  served,  his  appearance  is  not  properly  referable  to  the 
command  in  the  writ  but  to  the  provisions  of  the  recognizance. 

2.  Husband  and  wife,  §  275* — when  judgment  erroneous  on  prose- 
cution for  abandonment.  Where  in  a  prosecution  for  wife 
abandonment  the  court  ordered  defendant  to  pay  a  certain 
amount  weekly  to  his  wife,  and  thereafter,  on  information  that 
defendant  had  defaulted  in  his  payments,  entered  final  judg- 
ment sentencing  him  to  the  House  of  Correction,  such  Judgment, 
to  be  valid,  must  contain  a  recital  finding  that  defendant  had  vio- 
lated the  prior  order  by  defaulting  in  his  payments. 

3.  Husband  and  wife,  {  212*— how  Wife  Abandonment  Act  con- 
strued. The  Wife  Abandonment  Act  being  a  criminal  statute  miut 
be  strictly  construed. 

4.  Chimin AL  law,  §  601* — when  not  remanded  for  new  trial  on 
reversal.  In  a  prosecution  for  wife  abandonment,  if  there  are  no 
assignments  of  error  which  question  the  proceedings  prior  to  the 
entry  of  final  judgment,  on  appeal  the  case  will  not  be  remanded 
for  a  new  trial,  but  the  judgment  will  be  reversed  and  the  cause 
remanded  with  leave  to  defendant  to  move  for  a  proper  judgment. 

•Soe  lUlnols  Note*  Digest,  Vols.  XJ  (o  XV,  Mid  C«imiil»tlve  Qottrterlr,  tame 
topic  and  ttecUon  number,  ^    ^^ 
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The  People  v.  Martin,  192  111.  App.  486. 


The  People  of  the  State  of  Illinois,  Defendant  in  Er- 
ror,  V.  Harry  Martin,  Plaintiff  in  Error, 

Oen.  No.  20,605.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Charles  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  April  28,  1915. 


Statement  of  the  Case. 

Prosecution  by  The  People  of  the  State  of  Illinois 
in  the  Municipal  Court  of  Chicago  against  Harry  Mar- 
tin, on  an  information  charging  that  the  defendant  was 
an  idle  and  dissolute  person ;  was  a  pilferer ;  did  habit- 
ually neglect  his  employment  and  calling  and  did  not 
provide  for  himself;  was  an  idle  and  dissolute  person 
and  neglected  all  lawful  business  and  did  habitually 
misspend  his  time  by  frequenting  houses  of  ill  fame 
and  tippling  shops  without  giving  a  good  account  of 
himself;  is  known  to  be  a  thief,  or  pickpocket,  having 
no  lawful  means  of  support,  and  was  habitually  found 
prowling  around  places  of  public  amusement,  stores, 
shops  or  crowded  thoroughfares,  cars,  tippling  houses, 
contrary  to  the  form  of  the  statute  and  against  the 
peace  and  dignity  of  the  People  of  Illinois.  To  reverse 
a  judgment  of  conviction,  defendant  brings  error, 

W.  A.  Lantz,  for  plaintiff  in  error. 

Maclay  Hoynb,  for  defendant  in  error;  Edward  E. 
Wilson  and  John  E.  Herren,  of  counsel. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 
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Abstraet  of  the  Deeision. 

1.  Vaoranct,  S  1* — iDhen  information  sufficient  after  verdict.  An 
information  charging  vagrancy  substantially  in  the  language  of  the 
statute,  held  sufficient  after  verdict,  no  objection  haying  been  inter- 
posed below,  nor  demand  for  bill  of  particulars  filed. 

2.  CsnciXAL  LAW,  I  416* — when  objections  to  evidence  must  he 
made  below.  Questions  relating  to  the  competency  of  evidence  can- 
not be  raised  for  the  first  time  in  a  court  of  review. 

3.  Vagrancy,  §  1* — when  evidence  sustains  conviction.  In  a 
prosecution  for  vagrancy,  where  the  State  shows  that  defendant  had 
no  employment  and  no  visible  means  of  support,  the  facts  being 
peculiarly  within  his  knowledge,  in  the  absence  of  any  credible 
proof  by  him  of  such  fact  the  Jury  are  warranted  in  finding  that  he 
had  no  lawful  means  of  support. 


Joseph  B.  Dunn  and  George  Hlght,  Appellees,  t.  B.  K. 
Block,  trading  as  The  Empire  Distillery  Company  et 
al.,  Defendants,  on  appeal  of  The  Note,  Bond  &  Mort- 
gage Company  of  New  York,  Appellant. 

Oen.  No.  21,176.    (Not  to  he  reported  in  fnlL) 

Interlocutory  appeal  from  the  Circuit  Court  of  Cook  county;  the 
Hon.  Thomas  G.  Wixdes,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  Affirmed.  Opinion  filed  April  28,  1915.  Rehear- 
ing denied  litay  12,  1915. 


Statement  of  the  Case. 

Action  by  Joseph  E.  Dunn  and  George  Hight  in  the 
Circuit  Court  of  Cook  county  against  B.  K.  Block 
trading  as  The  Empire  Distillery  Company,  The  Note, 
Bond  &  Mortgage  Company  of  New  York,  a  corpora- 
tion, and  Anton  J.  Cermak,  a  bailiflF  of  the  Municipal 
Court  of  Chicago,  on  appeal  of  The  Note,  Bond  & 

•See  lilinoU  Notes  Divest,  Vols.  XI  to  XV,  »nd  Cumulfttlve  quarterly, 
topic  and  section  number. 
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Isbitz  V.  Chicago  City  Ry.  Co.,  192  111.  App.  437. 

Mortgage  Company  of  New  York,  a  corporation,  from 
an  interlocutory  order  of  the  Circuit  Court  overruling 
appellant's  motion  to  dissolve  a  temporary  injunction. 

Rosenthal  &  Kubz,  for  appellant  Note,  Bond  & 
Mortgage  Company. 

E.  H.  Weight  and  W.  G.  Anderson,  for  appellees. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Bills  and  notes,  §  406* — when  burden  on  transferee  to  show  that 
he  was  a  holder  in  due  course.  BUI  seeking  to  enjoin  the  collection 
of  notes  by  a  transferee,  alleging  that  the  payee  therein  secured 
the  execution  of  the  notes  upon  the  agreement  that  the  maker 
could  elect  to  cancel  same  if  under  certain  circumstances,  within 
two  days  after  their  delivery  and,  on  exercising  such  election,  the 
payee  refused  to  return  the  notes,  held  to  state  facts  showing  that 
the  payee's  title  was  defective  within  the  meaning  of  section  55  of 
the  Negotiable  Instruments  Act  (J.  &  A.  1[  7694),  placing  the  bur- 
den upon  the  transferee  of  showing  that  he  was  a  holder  in  due 
course  under  section  59  of  that  act  (J.  ft  A.  f  7698). 


Gertrude  Isbitz,  Appellee,  y,  Chieago  City  Bailway  Com- 
pany, Appellant. 

Gen.  No.  19,330. 

1.  Records,  §  7* — when  need  not  he  in  English  language,  A 
memorandum  of  the  list  of  "papers  filed  and  writs  issued"  kept  by 
the  clerk  of  the  court  from  which  papers  and  writs  a  record  there- 
of is  made  is  not  a  record  and  the  constitutional  provision  with  ref- 
erence to  the  preservation  of  court  proceedings  in  the  English  lan- 
guage does  not  apply. 

*Se«  nilnolfl  Notes  Divest,  Vols.  XI  to  XV,  Mid  Cumulatlvo  Quarterly,  same 
toplo  and  section  number. 
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2.  Recobds,  I  ?♦ — when  cannot  be  objected  to.  An  objection  to 
the  sufficiency  of  a  record  which  is  referred  to  in  the  certificate 
to  a  bill  of  exceptions  as  "a  record"  is  without  merit  where  the 
transcript  of  the  record  which  contains  the  first  bill  of  exceptions 
is  certified  to  be  "a  true,  perfect  and  complete  transcript  of  the 
record  in  this  case/'  etc.,  and  is  on  its  face  a  complete  record  from 
the  initial  step  therein  to  final  Judgment 

3.  Appeal  and  ebbob,  S  1289* — when  adoption  of  rule  by  Munic- 
ipal Court  presumed.  Under  section  28  of  the  Municipal  Court  Act 
(J.  &  A.  If  3340),  which  requires  the  practice  in  actions  of  the 
first  class  to  conform  to  practice  in  the  Circuit  Court  until  other- 
wise provided  for  by  the  rules  of  the  Municipal  Court,  in  the  ab- 
sence of  a  showing  that  such  rule  was  not  adopted  by  that  court, 
it  must  on  appeal  be  presumed  that  one  was  so  adopted,  particu- 
larly where  both  parties  in  the  lower  court  apparently  proceeded 
on  that  theory. 

4.  Municipal  Coubt  of  Chicago,  S  13* — when  statement  of  claim 
sufficient.  A  statement  of  a  claim  presumably  filed  under  the  rules 
of  the  Municipal  Court,  if  it  apprises  the  defendant  of  the  nature 
of  the  plaintiff's  claim,  is  sufficient  after  verdict. 

5.  Municipal  Coubt  of  Chicago,  §  13* — when  statement  of  claim 
sufficient  though  treated  as  a  declaration.  Statement  of  claim  in 
an  action  of  the  first  class  for  injury  to  a  passenger  caused  by  the 
sudden  starting  of  a  car  as  she  was  in  the  act  of  alighting,  held 
sufficient  after  verdict,  even  though  considered  as  a  declaration. 

6.  Cabbiebs,  §  309* — when  relation  created.  When  a  person 
boards  a  car  of  a  street  car  company,  at  the  place  where  it  usually 
stops  for  taking  on  passengers,  for  the  purpose  of  becoming  a  pas- 
senger for  hire,  a  contractual  relation  exists. 

7.  Municipal  Coubt  of  Chicago,  §  13a* — when  ownership  need 
not  be  proved.  Failure  of  plaintiff  to  prove  that  defendant  was 
the  owner  or  operator  of  the  car  upon  which  plaintiff  was  a  passen- 
ger is  not  available  where  ownership  was  not  denied  in  the  affi- 
davit of  merits,  and  was  in  fact  admitted. 

8.  Municipal  Coubt  of  Chicago,  S  13* — when  defenses  not  set 
up  in  affidavit  of  merits  waived.  Where  an  affidavit  of  merits  is 
filed  specifying  the  nature  of  the  defense  relied  on,  all  defenses,  the 
nature  of  which  are  not  set  out  in  the  affidavit,  are  considered 
waived. 

9.  Damages,  S  34* — what  are  requisites  to  recovery  for  future 
suffering.  In  an  action  for  personal  injuries,  present  damages  for 
apprehended  future  consequences  of  an  injury  cannot  be  recovered 

•S««  Illinois  Note*  Dlvett,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  Mune 
topic  and  tectlon  number. 
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unless  there  is  such  a  degree  of  probability  of  their  resulting  as 
amounts  to  a  reasonable  certainty  that  they  will  result  therefrom. 

10.  Appeal  and  eebob,  §  1623* — tohen  admission  of  evidence  not 
curable  by  remittitur.  Improper  admission  of  evidence  as  to  the 
probability  of  future  suffering  held  incurable  by  remittitur. 

11.  EiViDEiTCE,  S  434* — when  hypothetical  question  erroneous,  A 
hypothetical  question  in  an  action  for  personal  injuries  where  there 
is  nothing  in  the  question  from  which  the  witness  could  assume  that 
each  and  all  of  the  conditions  named  in  it  did  not  exist  prior  to 
the  accident  complained  of  is  improper. 

12.  Eyidencb,  S  437* — tohen  hypothetical  question  must  he  based 
on  evidence,  A  hypothetical  question  requiring  the  witness  to  base 
his  opinion  in  part  on  what  he  found  by  his  examination  of  the 
patient,  and  not  confined  to  what  he  testified  that  he  found,  is 
erroneous. 

13.  Damages,  |  213* — when  instruction  erroneous.  An  instruc- 
tion to  jurors  that  they  might  assess  the  measure  of  damages  in 
an  action  for  personal  injuries  from  the  facts  and  circumstances 
in  evidence  in  connection  with  their  general  knowledge,  observation 
and  experience  in  the  business  affairs  of  life  in  determining  the 
amount  of  time  that  the  plaintiff  lost  was  error,  such  element  being 
capable  of  pecuniary  measurement 

14.  Appeal  and  ebbob,  fi  1655* — when  erroneous  instruction  not 
curable  by  remittitur,  A  remittitur  will  not  cure  error  in  in- 
structions permitting  recovery  on  an  element  of  damages  as  to 
which  there  was  no  evidence,  there  being  no  basis  in  the  evidence 
on  which  the  court  .could  determine  how  much  should  be  remitted. 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Arnold 
Heap,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.  Reversed  and  remanded.  Opinion  filed  April 
28,  1915.    Rehearing  denied  May  12,  1915. 

Warren  D.  Bartholomew  and  Charles  Lb  Boy 
Brown,  for  appellant;  Leonard  A.  Busby,  of  counsel. 

Edward  M.  Ames  and  H.  W.  STANDrooB,  for  appellee, 

Mr.  Justice  Graves  delivered  the  opinion  of  the 
court. 

This  is  an  appeal  from  a  judgment  in  the  Municipal 
Court  in  an  action  of  the  first  class.    Appellee  filed 

•Se«  Illinois  Notes  Digest,  VoU.  XI  to  XV,  ana  Cumul»tlTe  Quarterly,  same 
^ple  and  section  number. 
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the  following  statement  of  claim  as  the  basis  of  her 
action : 

** Plaintiff's  claim  is  for  injuries  received  on  the 
twenty-first  day  of  April,  A.  D.  1911,  while  a  passen- 
ger on  one  of  the  defendant's  street  cars  then  and 
there  being  operated  by  one  of  the  defendant's  em- 
ployes at  the  intersection  of  West  Sixty-first  street 
and  South  Ashland  avenue,  City  of  Chicago,  after 
plaintiff  had  given  notice  of  her  intention  to  get  off 
the  car  at  the  crossing,  and  while  she  was  in  the  act 
of  getting  off,  said  employe  suddenly  started  up  said 
car  in  negligent  and  careless  manner,  whereby  the 
plaintiff  was  thrown  violently  to  the  pavement  and 
seriously,  dangerously  and  permanently  injured,  and 
while  she  was  exercising  due  care  and  caution  for  her 
own  safety." 

Without  in  any  way  challenging  the  suflSciency  of 
that  statement  of  claim,  appellant  filed  an  affidavit 
of  meritorious  defense  in  which  it  denied  liability  for 
two  reasons  only:  First,  that  neither  the  fall  of  ap- 
pellee nor  the  injury,  if  any,  sustained  by  her  by  reason 
thereof,  was  caused  or  brought  about  by  reason  of 
any  negligence  on  the  part  of  appellant  or  any  of  its 
agents;  second,  that  at  the  time  of  said  fall  appellee 
was  not  in  the  exercise  of  due  care  for  her  own  per- 
sonal safety.  The  issues  so  made  were  submitted  to 
a  jury  without  objection  by  either  party,  upon  evi- 
dence introduced  by  them  in  support  of  their  respec- 
tive contentions,  and  resulted  in  a  verdict  for  appellee 
assessing  her  damages  at  $3,500.  Motions  of  appel- 
lant for  a  new  trial  and  in  arrest  of  judgment  were 
successively  made  and  overruled,  and  on  November 
23,  1912,  judgment  was  entered  on  the  verdict.  Ap- 
pellant then  prayed  and  was  allowed  an  appeal  and 
was  given  thirty  days,  afterwards  extended  to  sixty 
days,  in  which  to  file  its  appeal  bond  and  sixty  days 
in  which  to  file  its  bill  of  exceptions.  On  December 
23, 1912,  appellant  again  came  into  court  and  presented 
its  motion  to  vacate  the  judgment  entered  November 
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23, 1912,  on  account  of  the  insufiBciency  and  inadequacy 
of  the  record  thereof,  which  motion  was  denied  by  the 
court,  and  thirty  days  was  allowed  within  which  ap- 
pellant might  file  a  bill  of  exceptions  showing  said 
motion  and  the  ruling  of  the  court  thereon.  On  Janu- 
ary 16,  1913,  an  appeal  bond  for  an  appeal  from  the 
judgment  of  November  23,  1912,  was  filed.  On  Janu- 
ary 29,  1913,  a  transcript  of  record  was  certified  by 
the  clerk  of  the  Municipal  Court  to  be  a  true,  perfect 
and  complete  transcript  of  the  record  in  this  cause, 
except  that  the  original  bill  of  exceptions  filed  with 
that  clerk,  on  January  28,  1913,  nunc  pro  tunc  as  of 
January  16,  1913,  was  embodied  in  the  transcript  in- 
stead of  a  copy  thereof.  In  this  transcript  is  included 
the  praecipe  on  which  was  a  demand  for  a  jury  trial ; 
the  summons  and  the  return  thereon;  appellee's  state- 
ment and  afiBdavit  of  claim;  appellant's  affidavit  of 
meritorious  defense;  the  empaneling  of  a  jury;  the 
trial  and  verdict  of  the  jury;  the  motion  for  a  new 
trial  and  the  ruling  of  the  court  thereon;  the  motion 
in  arrest  of  judgment  and  the  ruling  of  the  court 
thereon;  the  judgment  on  the  verdict;  the  prayer  for 
an  appeal ;  the  orders  of  the  court  in  relation  thereto ; 
and  the  original  bill  of  exception  filed  January  28, 
1913,  all  in  amplified  and  complete  form.  On  Febru- 
ary 25,  1913,  another  transcript  of  record  in  this  cause 
was  certified  to  by  the  clerk  of  the  Municipal  Court  as 
a  transcript  of  the  additional  record  therein.  This  so- 
called  additional  record  purports  to  show  what  took 
place  at  the  time  the  motion  made  December  23, 1912,  to 
vacate  the  judgment  entered  November  23,  1912,  was 
made  and  disposed  of  and  includes  what  is  called  a  bill 
of  exceptions  signed  by  the  judge  on  January  31,  1913, 
and  filed  in  the  Municipal  Court  on  February  20,  1913, 
nunc  pro  tunc  as  of  January  31,  1913.  This  so-called 
bill  of  exceptions  contains  a  coloquy  between  court  and 
counsel  for  the  respective  parties  in  regard  to  the 
motion  to  vacate  the  judgment  of  November  23,  1912, 


492  Appellate  Coubts  op  Illinois. 

Isbitz  V.  Chicago  City  Ry.  Co..  192  111.  App.  487. 

in  which  the  judge  of  the  court  stated  to  counsel  that 
he  had  seen  certain  records  in  this  case  prepared  by 
the  clerk  in  abbreviated  form;  a  copy  of  the  records 
the  court  said  he  had  looked  at ;  rule  32  of  the  Munici- 
pal Court ;  an  order  of  the  Chief  Justice  of  the  Munic- 
ipal Court  in  regard  to  what  a  record  written  in  cer- 
tain abbreviated  forms  should  be  construed  to  mean 
in  amplified  language ;  and  the  order  of  the  court  over- 
ruling the  motion  to  vacate  the  judgment  of  November 
23,  1912.  Neither  the  rule,  order  or  forms  were  in- 
troduced in  evidence  by  either  party. 

Appellant  contends  the  record  of  the  .Municipal 
Court  is  insufficient,  because  not  made  in  the  English 
language.  As  a  part  of  the  so-called  second  biU  of 
exceptions,  a  copy  of  a  page  of  a  book  kept  by  the 
clerk  of  the  Municipal  Court  and  marked  '*  Municipal 
Court,  First  District,  First  Class,  Volume  No.  202,  Case 
Nos.  201,001  and  202,000''  appears,  which  book  the 
bill  of  exceptions  recites  '*was  a  record."  This  page 
is  divided  into  three  parts :  First,  the  title  of  the  case 
with  the  names  of  the  attorneys  representing  the  re- 
spective parties.  This  is  written  out  in  full.  Second, 
a  list  of  ** papers  filed  and  writs  issued''  with  the  dates 
of  such  filing  or  issuance.  This  list  is  made  up  of 
abbreviations  of  both  words  and  sentences.  It  is  in 
no  sense  a  record  of  any  orders  of  court.  It  is  in  real- 
ity but  a  memorandum  of  original  papers  in  the 
case  from  which  original  papers  a  record  thereof  is 
made.  The  constitutional  provision  with  reference 
to  the  preservation  of  court  proceedings  in  the  English 
language  does  not  apply  to  minutes  and  notes  which 
are  no  part  of  the  record,  but  are  mere  memoranda 
froiri  which  the  record  is  made.  People  v.  Petit,  266 
111.  628.  Third,  a  list  of  *' orders  entered"  with  the 
dates  thereof.  These  orders  are  entered  in  the  ab- 
breviated forms  prescribed  by  the  Chief  Justice  of 
the  Municipal  Court,  who  also  at  the  same  time  pre- 
scribed what  these  abbreviated  orders  shall  be  con? 
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strned  to  mean  in  amplified  language.  We  think  this 
record,  if  it  were  the  only  one  in  the  case,  would  be 
sufficient  under  the  holding  of  the  Supreme  Court  in 
the  case  of  City  of  Chicago  v.  Coleman,  254  111.  338. 
However  that  may  be,  the  certificate  to  that  bill  of 
exceptions  does  not  say  that  the  record  there  contained 
is  the  only  record  in  the  case,  but  merely  that  it  is 
*'a  record.''  On  the  other  hand,  the  transcript  of  the 
record  which  contains  the  first  bill  of  exceptions  is 
certified  to  be  '*a  true,  perfect  and  complete  tran- 
script of  the  record  in  this  case,''  etc.,  and  is  on  its 
face  a  full  and  complete  amplified  record  of  every  step 
in  the  case  from  the  filing  of  the  praecipe  to  the  final 
judgment  and  allowance  of  an  appeal.  As  there  is 
nothing  to  show  that  the  same  was  not  written  out 
in  full  at  the  time  the  occurrences  there  recorded  took 
place,  we  must  presume  that  it  was.  The  contention 
that  the  record  of  the  Municipal  Court  is  not  sufficient 
is,  therefore,  without  merit.  Richter  v.  Burdock,  257 
HI.  410-417. 

It  is  next  urged  that  as  this  is  an  action  of  the  first 
class,  the  filing  of  a  statement  of  claim  does  not  con- 
form to  the  provisions  of  section  28  of  the  Municipal 
Court  Act  (J.  &  A.  ^  3340),  which  requires  the  practice 
in  actions  of  the  first  class  to  conform  to  the  practice 
in  the  Circuit  Court  until  otherwise  provided  by  the 
rules  of  the  Municipal  Court,  for  the  reason  that  in 
the  Circuit  Court  one  bringing  a  suit  must  file  a  decla- 
ration, and  no  rule  of  the  Municipal  Court  authorizing 
the  substitution  of  a  statement  of  claim  for  a  decla- 
ration is  shown  to  have  been  adopted.  If,  in  fact,  no 
such  rule  has  been  adopted  by  the  Municipal  Court, 
a  failure  to  file  a  declaration  would  undoubtedly  be 
fatal  to  the  right  of  appellee  to  recover,  when  such 
right  was  tested  by  motion  in  arrest  of  judgment. 
Danley  v.  Hibbard,  222  111.  88;  Henning  v.  Sampsell, 
236  111.  375-382.  However,  in  the  absence  of  a  show- 
ing that  such  a  rule  was  not  adopted  by  that  court, 
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it  must  on  appeal  be  presumed  that  one  was  so  adopted. 
It  is  for  the  party  who  asserts  that  an  error  has  been 
committed  to  show  it.  Hedrick  v.  Bell,  84  111.  App. 
523-525.  A  judgment  of  a  nisi  prius  court  will  be  pre- 
sumed by  an  Appellate  Court  to  be  regular  and  sup- 
ported by  the  evidence  and  warranted  by  the  pleadings, 
unless  the  contrary  is  affirmatively  made  to  appear. 
Hawthorne  v.  Cartier  Lumber  Co.,  121  111.  App.  494; 
Mclntyer  v.  Houseman,  108  111.  App.  276. 

In  Union  Book  Co.  v.  Robinson,  105  HI.  App.  236, 
it  was  held  that  in  the  absence  of  any  showing  to  the 
contrary  it  will  be  presumed  that  the  trial  court  com- 
plied with  its  own  rules. 

In  Seidschlag  v.  Town  of  Antioch,  207  HI.  280,  it 
was  held  that  an  order  overruling  a  motion  to  dismiss 
for  want  of  a  written  complaint  will  not  be  reviewed, 
where  the  record  does  not  show  that  a  written  com- 
plaint was  not  filed. 

In  Bellinger  v.  Barnes,  223  HI.  121,  the  Supreme 
Court  held  that  an  order  dismissing  a  bill  in  chancery 
was  not  reviewable  where  there  was  nothing  in  the 
record  to  show  that  such  action  was  improper. 

In  Weske  v.  Chicago  Union  Traction  Co.j  117  HI. 
App.  298,  it  was  held  that  all  orders  necessary  to  sus- 
tain a  judgment  will  be  presumed  to  have  been  entered 
in  the  absence  of  a  showing  that  they  were  not  so  en- 
tered. 

In  Village  of  Franklin  Park  v.  Franklin,  231  111.  380, 
it  was  held  that  although  the  statute  requires  instruc- 
tions to  be  given  in  writing,  and  they  were  not  so  given, 
in  the  absence  of  a  showing  to  the  contrary,  it  will 
be  presumed  that  parties  consented  that  they  should 
be  given  orally. 

In  this  case  there  was  no  showing  that  the  Municipal 
Court  had  not  adopted  rules  dispensing  with  the  filing 
of  a  declaration  in  cases  of  the  first  class  and  author- 
izing the  substitution  therefor  of  the  statement  of 
claim  authorized  by  statute  in  cases  of  the  fourth 
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class.  Such  a  rule,  that  court  was  expressly  author- 
ized by  statute  to  adopt.  The  statement  of  claim  filed 
in  this  case  was  such  a  one  as  might  have  been  author- 
ized by  such  a  rule  if  adopted,  and  such  as  is  filed  in 
the  Municipal  Court  in  actions  of  the  fourth  class. 
Appellant  filed  to  it  an  ^flSdavit  of  defense  in  conform- 
ity to  the  practice  in  actions  of  the  fourth  class.  The 
case  was  tried  and  judgment  entered  by  the  court 
without  complaint  being  specifically  made  to  the  fact 
that  the  practice  pursued  was  not  such  as  obtained 
in  the  Circuit  Court.  Even  the  motion  in  arrest  of 
judgment  was  orally  made  and  no  specific  reasons 
were  presented  why  it  should  be  allowed,  so  far  as 
this  record  shows.  We  think  the  incidents  of  the  trial 
strongly  support  the  presumption  which  the  law  raises, 
that  a  rule  of  the  Municipal  Court,  in  force  at  the  time 
of  the  trial  of  this  case,  authorized  the  filing  in  actions 
of  the  first  class  of  a  statement  of  claim  in  lieu  of  a 
declaration. 

The  statement  of  claim  as  such,  presumably  filed 
under  the  rules  of  the  Municipal  Court,  authorizing 
the  practice  in  first  and  fourth  class  cases  to  be  uni- 
form, appraised  appellant  of  the  nature  of  appellee's 
claim,  and  was  sufficient  after  a  verdict.  Gamble-Rob- 
inson Commission  Co.  v.  JJmon  Pac,  Ry.  Co.,  180  111. 
App.  256;  Kelleher  v.  Chicago  City  Ry.  Co.,  256  HI. 
455.  While  the  parties  to  a  suit  are  limited  to  the 
case  made  by  the  plaintiff's  statement  of  claim  and 
the  defendant's  affidavit  of  meritorious  defense,  the 
formalities  of  pleading  have  been  abolished.  Walter 
Cabinet  Co.  v.  Russell,  250  111.  416.  This  statement 
of  claim  amounts  to  a  charge  that  appellee,  while  a 
passenger  on  one  of  appellant's  street  cars,  and  while 
she  was  with  due  care  and  caution  for  her  own  safety 
attempting  to  alight  therefrom,  appellant  by  its  serv- 
ants, in  violation  of  its  implied  contract  to  use  all 
care  and  diligence  consistent  with  the  practical  opera- 
tion of  its  car  to  safely  carry  appellee  to  her  destina- 
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tion  and  to  permit  her  to  safely  alight  therefrom,  negli- 
gently, carelessly  and  suddenly  started  said  car, 
whereby  she  was  thrown  to  the  ground  and  injured. 
This  statement  of  claim,  even  if  it  be  treated  as  a 
declaration,  we  think  is  sufficient  after  a  verdict  to 
sustain  the  judgment.  In  Kelleher  v.  Chicago  City  Hy. 
Co.,  256  111.  454,  the  declaration  charged  that  the  plain- 
tiff was  injured  while  attempting  to  board  a  car  of 
this  defendant,  and  it  was  held  that,  while  it  would 
have  been  bad  if  tested  by  a  demurrer,  it  was  sufficient 
after  a  verdict,  although  it  was  not  charged  that  he 
was  boarding  the  car  to  be  carried  as  a  passenger. 

Appellant  next  argues  that  there  was  no  evidence 
to  support  a  finding  that  the  contractual  relation  of 
carrier  and  passenger  existed  between  it  and  appellee 
at  the  time  of  the  injury.  The  proof  shows  that  ap- 
pellee had  taken  a  car  on  Sixty-third  street  from 
Halsted  street  to  Ashland  avenue;  that  she  paid  her 
fare  on  that  car  and  was  given  a  transfer;  that  at 
Ashland  avenue  she  left  the  Sixty-third  street  car  and 
boarded  a  northbound  car ;  that  she  gave  her  transfer 
to  the  conductor  and  that  he  accepted  the  same  and 
permitted  her  to  ride  to  Sixty-first  street  where  some 
one  signaled  the  car  to  stop  and  it  did  stop  at  the 
usual  place  for  discharging  passengers ;  that  she  then 
attempted  to  alight  and  while  in  the  act  of  so  doing, 
the  car  was  started  and  she  was  thrown  to  the  ground 
and  injured. 

Where  a  street  car  is  stopped  at  the  usual  place 
for  receiving  passengers,  that  act  is  an  implied  invita- 
tion to  all  persons  there  to  become  passengers  on  that 
car,  and  if  a  person  then  boards  it  for  the  purpose  of 
being  carried  as  a  passenger  for  hire,  the  acceptance 
of  that  implied  invitation  establishes  the  relation  of 
carrier  and  passenger  between  such  person  and  the 
street  car  company,  even  before  the  fare  is  collected. 
Petersen  v.  Elgin,  A.  &  8.  Traction  Co.,  238  IlL  403. 
Certainly,  after  the  conductor  has  accepted  the  fare 
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or  transfer  offered  by  such  person,  the  company  can- 
not be  heard  to  deny  that  such  relation  exists. 

It  is  next  urged  that  there  is  no  proof  that  appel- 
lant was  the  owner  and  was  then  operating  the  car 
from  which  appellee  was  thrown.  Such  ownership 
was  not  denied  by  appellant  in  its  aflSdavit  of  meri- 
torious defense,  or  in  any  other  manner,  and  was, 
therefore,  not  an  issue  in  the  case.  In  actions  against 
a  street  railway  company  for  injuries,  allegations  in 
relation  to  the  defendant's  ownership  of  the  road  and 
cars  are  mere  matters  of  inducement  which  need  not 
be  proved  by  the  plaintiff,  unless  specifically  denied 
by  the  pleadings.  Chicago  Union  Traction  Co.  v. 
Jerka,  227  111.  95.  When  an  aflSdavit  of  merits  is  filed 
specifying  the  nature  of  the  defense  relied  on,  all  de- 
fenses, the  nature  of  which  are  not  set  out  in  the 
affidavit,  are  considered  waived.  Kadison  v.  Fortune 
Bros.  Brewing  Co.,  163  EL  App.  276.  In  Walter  Cabi- 
net Co.  V.  Russell,  250  111.  416-420,  the  Supreme  Court 
said:  ** While  the  formalities  of  pleadings  have  been 
abolished  by  statute,  it  is  still  the  law  in  the  Municipal 
Court,  as  in  other  courts,  that  a  party  is  limited  in 
his  evidence  to  the  claim  he  has  made ;  that  he  cannot 
make  one  claim  in  his  statement  and  recover  upon 
proof  of  another,  without  amendment.  The  issue  is 
made  by  the  statement  of  claim,  and  the  evidence  must 
be  limited  by  that  statement.  The  issue  cannot  be 
enlarged  by  oral  claims  *  *  *  .''  What  was  there 
said  was  suflScient  for  the  disposition  of  the  question 
there  presented,  but  we  see  no  reason  why  for  a  like 
reason  it  should  not  be  held  that  the  issues  to  be  tried 
and  upon  which  evidence  must  be  introduced  are  those 
made  by  the  statement  of  claim  and  the  affidavit  of 
meritorious  defense,  and  that  when  in  an  affidavit  of 
meritorious  defense  the  defendant  places  its  defense 
on  particular  grounds  therein  specified,  proof  of  all 
other  averments  in  the  statement  of  claim  either  of 
substance  or  of  inducement  are  waived. 

Vol.  CLXXKXII  S2 
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The  affidavit  of  defense  in  this  case  not  only  places 
its  defense  upon  a  denial  of  negligence  of  appellant 
and  an  averment  of  contributing  negligence  on  the 
part  of  appellee,  but  expressly  admits  that  the  car 
was  the  property  of  appellant.    It  is  there  stated: 

'*  Charles  E.  Troxell,  being  first  duly  sworn,  de- 
poses and  says  that  he  is  an  agent  of  the  defendant  in 
the  above  entitled  cause  and  is  duly  authorized  to 
make  this  affidavit  in  its  behalf;  that  he  verily  believes 
the  defendant  has  a  good  defense  to  the  whole  of  the 
plaintiff's  claim  in  the  above  entitled  cause  in  that 
although  a  lady  did  fall  at  or  about  the  time  of  alight- 
ing from  a  car  of  the  defendant,  on  the  21st  day  of 
April,  1911,  at  the  intersection  of  Ashland  avenue 
and  West  61st  street,  in  the  City  of  Chicago,  Illinois, 
yet  such  fall  was  not  caused  or  brought  about  by  rea- 
son of  any  negligence  on  the  part  of  the  defendant  or 
any  of  its  agents  on  said  occasion,  and  if  said  lady 
was  injured  by  reason  of  such  fall,  such  injuries  were 
not  caused  or  brought  about  through  any  negligence 
on  the  part  of  the  defendant  or  any  of  its  agents. 

**  Affiant  further  says  that  at  the  time  of  said  fall 
the  said  lady  was  not  in  the  exercise  of  due  care  for 
her  own  personal  safety.  *' 

Whatever  is  admitted  by  the  pleadings  need  not  be 
proved. 

One  of  the  issues  submitted  to  the  jury  was  whether 
the  servants  of  appellant  were  guilty  of  any  negli- 
gence which  resulted  in  the  injury  to  appellee  com- 
plained of.  Appellant  insists  that  the  proof  in  this 
record  is  not  sufficient  to  warrant  a  finding  by  the  jury 
that  the  injury  was  the  result  of  any  negligence  on 
the  part  of  its  servants,  but  that  on  the  contrary  it 
shows  that  the  car  was  started  by  the  motorman  in 
response  to  a  signal  given  by  a  stranger  who  was 
standing  on  the  rear  platform.  The  proof  certainly 
strongly  tends  to  show  that  such  was  the  case,  but  it 
is  not  of  such  a  conclusive  character  as  to  warrant  us 
in  finding  it  to  be  true  as  an  ultimate  fact. 
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The  law  is  well  settled  that  in  order  to  entitle  a 
plaintiff  to  recover  present  damages  for  apprehended 
future  consequences  of  an  injury,  there  must  be  such 
a  degree  of  probability  of  their  resulting  as  amounts 
to  a  reasonable  certainty  that  they  will  result  there- 
from. It  is  not  enough  that  they  may  result  or  even 
that  they  are  likely  to  develop.  Only  evidence  of  such 
consequences  as  are  reasonably  certain  to  follow  an 
injury  can  properly  be  admitted  for  the  purpose  of 
enhancing  the  damages  to  be  awarded.  Lauth  v.  Chi- 
cago Union  Traction  Co.,  244  111.  244 ;  City  of  Chicago 
V.  Jarvis,  226  111.  614 ;  Lyons  v.  Chicago  City  Ry.  Co., 
258  111.  75. 

In  violation  of  this  rule,  Dr.  McMurtry  was  allowed 
to  testify  over  objection,  in  regard  to  the  chances  of 
hernia  resulting  from  the  injury,  as  follows: 

**It  might  be  without  her  supporter,  if  she  were  on 
her  feet  very  much,  the  abdominal  wall  would  give 
way.  It  looks  as  if  it  would  because  it  is  very  thin 
over  those  regions." 

Further  testimony  by  the  same  witness  in  relation 
to  the  chances  of  miscarriage  in  case  of  pregnancy, 
of  inability  of  the  plaintiff  to  retain  her  urine  and 
of  prolapsus  of  the  uterus,  nearly  as  objectionable, 
was  given.  The  harm  of  this  testimony  cannot  be  esti- 
mated, neither  can  it  be  overcome  by  a  remittitur. 
Lyons  v.  Chicago  City  Ry.  Co.,  258  111.  75;  Lauth  v. 
Chicago  Union  Traction  Co.,  244  111.  244;  Murphy  v. 
Boston  d  A.  Ry.  Co.,  167  Mass.  64. 

The  following  hypothetical  question  was  asked  of 
Dr.  McMurtry  over  the  express  objection  of  counsel 
for  appellant  that  it  was  incomplete  and  furnished  no 
basis  for  a  competent  opinion: 

*' Assuming,  doctor,  that  on  the  22nd  of  April, 
1911,  while  attempting  to  alight  from  a  car  the  car 
had  been  started  and  she  had  fallen  in  the  street,  and 
shortly  after  the  falling  was  in  the  condition  that  you 
found  her  in  at  her  home  that  night,  and  that  you  made 
this  examination  a  few  days  later  and  found  tiiis  con- 
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dition  that  you  found  her  in  at  her  home  that  night,  and 
that  you  made  this  examination  a  few  days  later  and 
found  this  condition  of  the  prolapsus  of  the  uterus 
and  this  condition  of  the  bladder  you  have  described, 
and  that  the  conditions  with  reference  to  the  menstrual 
flow  and  the  inability  to  hold  the  urine  continued 
afterwards  as  you  have  described,  what,  in  your  opin- 
ion, doctor,  was  the  cause  or  is  the  cause  of  those  ail- 
ments T' 

There  is  nothing  in  this  question  from  which  the 
witness  could  assume  that  each  and  all  of  the  condi- 
tions named  in  it  did  not  exist  prior  to  the  fall  from 
the  car.  Certainly,  if  they  did  so  exist,  they  could  not 
be  attributed  to  the  fall.  The  question  further  re- 
quires the  witness  to  base  his  opinion  in  part  on  what 
he  found  by  his  examinations  of  the  patient  and  is 
not  confined  to  what  he  had  testified  that  he  found. 
A  hypothetical  question  should  be  based  on  facts  shown 
in  the  record  and  on  no  other,  so  that  another  expert 
witness  can  be  called  upon  to  express  an  opinion  on 
the  same  state  of  facts.  If  it  is  based  on  facts  that 
are  locked  in  the  breast  of  the  witness  to  whom  it  is 
put,  no  means  are  open  to  the  opposite  side  to  test 
the  correctness  of  the  opinion  expressed  by  the  wit- 
ness. It  was  error  to  permit  the  question  as  framed 
to  be  answered. 

Several  of  the  given  instructions  are  criticised. 
These  criticisms  we  think  are  for  the  most  part  hyper- 
critical. At  least  one  is  substantial.  In  the  instruc- 
tions in  regard  to  the  measure  of  damages,  the  court 
first  told  the  jury  they  might  assess  such  damages 
from  the  facts  and  circumstances  in  evidence  in  con- 
nection with  their  general  knowledge,  observation  and 
experience  in  the  business  affairs  of  life  and  then  told 
them  they  might  take  into  consideration,  among  other 
things,  in  fixing  the  damages  the  value  of  any  tune 
appellee  had  lost  on  account  of  the  injuries  received, 
and  what  effect  such  injuries  will  have  in  respect  to 


Chicago — ^FntsT  District — ApEHi,  1915.        501 

iBbltz  V.  Chicago  City  Ry.  Co.,  192  111.  App.  487. 

her  power  to  earn  money  and  to  labor.  The  rule  that 
jurors  may  assess  damages  from  their  general  knowl- 
edge, observation  and  experience  in  the  business  af- 
fairs of  life,  without  proof  of  the  amount  of  such  dam- 
ages, applies  to  physical  injuries,  suffering  of  mind 
and  body,  future  suffering,  loss  of  health  or  permanent 
injury,  which  are  not  capable  of  pecuniary  measure- 
ment, but  does  not  apply  to  physicians'  and  nurses' 
bills,  medicine  and  other  necessary  expenditures,  loss 
of  earnings,  or  other  matters  that  are  capable  of  proof. 
Such  elements  of  damage  must  be  based  on  proof. 
There  was  no  proof  of  the  value  of  time  lost  by  appel- 
lee in  consequence  of  the  injury  complained  of.  Yet 
the  court  instructed  the  jury  that  the  value  of  any  time 
she  had  lost  was  one  of  the  elements  of  damages  to  be 
considered  by  them.  Under  the  facts  in  this  case  the 
instruction  was  erroneous. 

The  damages  awarded  were  quite  substantial.  How 
much  of  the  verdict  was  for  loss  of  earnings  or  time 
there  is  no  means  of  knowing,  but  that  such  element 
entered  into  the  computation  and  may  have  consti- 
tuted a  substantial  part  of  it,  is  quite  possible,  if  not 
likely.  Even  if  a  remittitur  would  cure  this  defect, 
there  is  no  basis  in  the  evidence  on  which  the  court 
could  determine  how  much  should  be  remitted.  The 
only  remedy  is  a  retrial. 

For  the  errors  enumerated,  the  judgment  is  reversed 
and  the  cause  is  remanded  to  the  Municipal  Court  for 
another  trial. 

Reversed  and  remanded. 
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Taylor  v.  Currey,  192  111.  App.  502. 


Lyle  D.  Taylor,  Appellant,  t.  Arthur  L.  Currey,  Ap- 
pellee. 

Gen.  No.  1S,S32.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  John 
McGooBTY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1912.  Reversed  and  remanded.  Opinion  filed 
April  28,  1915. 


Statement  of  the  Case. 

Action  by  Lyle  D.  Taylor  in  the  Circuit  Court  of 
Cook  county  against  Arthur  L.  Currey,  in  assumpsit 
on  a  claim  for  $1,500,  paid  for  fifteen  shares  of  the 
capital  stock  of  the  South  Farm  Company,  a  corpora- 
tion. To  reverse  a  judgment  rendered  without  a  jury, 
on  the  motion  of  the  defendant  to  exclude  the  evidence 
of  the  plaintiff  and  render  judgment  in  his  favor, 
plaintiff  appeals. 

Donald  L.  Morbill  and  Eobebt  W.  Mtllab,  for  ap- 
pellant. 

Abel  L.  Allen,  for  appellee. 

Peb  Cubiam. 

Abstract  of  the  Decision. 

1.  B^AUD,  §  57* — when  consideration  paid  recoverable  in  assump- 
sit. One  purchasing  stock  on  the  strength  of  fraudulent  represen- 
tations may,  on  rescinding  the  contract  promptly  after  the  discovery 
of  the  fraud,  recover  the  consideration  paid  in  assumpsit  for  money 
had  and  received. 

2.  Principal  and  agent,  §  174* — when  agent  liable  for  fraud 
though  acting  as  agent.  The  fact  that  one  procuring  the  sale 
of  corporate  stock  by  means  of  fraudulent  representations  acted 

•Sc«  nilnolM  Notes  Dlsest,  Vols.  XI  to  XV,  Mid  CumiilatiTe  Qvmrterly,  aamo 
topic  and  section  niunber. 
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as  agent  of  the  corporation  is  no  defense  in  an  action  of  assumpsit 
against  him  to  recover  the  consideration  paid. 

3.  Assumpsit,  action  or,  §  44* — when  action  for  money  had  and 
received  lies.  The  action  for  money  had  and  received  is  an  equita- 
ble action  and  lies  for  money  had  and  received  by  the  defendant 
which  in  equity  and  good  conscience  he  should  not  retain,  but 
should  pay  to  plaintiff,  and  the  right  of  recovery  depends  upon 
showing  that  defendant  actually  received  the  money,  and  that  in 
equity  and  good  conscience  he  should  pay  it  to  plaintiff,  in  which 
case  the  law  implies  a  promise,  although  there  is  no  privity  between 
the  parties. 

4.  Pbincipal  and  agent,  S  174* — u?h€n  agent  liable  for  fraud 
though  receiving  no  benefit.  In  an  action  for  money  had  and 
received,  by  one  who  purchased  corporate  stock,  on  the  strength  of 
fraudulent  representations  by  the  defendant,  the  fact  that  the  latter, 
acting  as  agent  of  the  corporation,  turned  the  consideration  paid 
over  to  the  corporation  and  obtained  no  direct  benefit  himself  is 
no  defense. 

5.  Fraud,  §  23* — when  representations  relate  to  existing  or  past 
facts.  Misrepresentations  inducing  the  purchase  of  corporate  stock 
which  related  to  the  value  and  purchase  price  of  land  owned  by  the 
corporation,  the  value  and  income  on  a  lease  held  by  it,  the  dis- 
position of  the  proceeds  of  the  sale  of  stock,*  absence  of  promotion 
profits  and  the  like,  held  to  refer  to  existing  or  past  facts. 

6.  Fraud,  §  4* — when  fraudulent  intent  sJioum.  Misrepresenta- 
tions inducing  the  sale  of  corporate  stock  held  to  have  been  made 
with  intent  to  deceive. 

7.  Fraud,  §  9* — when  negligence  not  shown.  One  purchasing 
corporate  stock  in  reliance  on  defendant's  fraudulent  representa- 
tions is  not  chargeable  with  negligence,  where  he  had  no  means  of 
further  investigation. 

•See  nUnolB  Notes  Dlsest,  YoU.  XI  to  XV,  and  ConuilatiTe  Qiutrterly,  eamo 
topic  and  tection  number. 
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Leavitt  v.  Lusch,  192  111.  App.  504. 


Jerome  G.  Learitt,  Plaintiff  In  Error,  t.  H.  B.  Laseh, 
Defendant  in  Error. 

Gen.  No.  20,492. 

1.  Injunction,  §  299* — when  question  at  to  defn-eciation  in  value 
of  collateral  after  sale  enjoined  material.  On  a  suggestion  of  dam- 
ages by  the  pledgee  of  stock,  pledged  as  collateral  for  a  debt  of  the 
pledgor,  based  on  the  theory  of  a  lost  opportunity  to  sell  the  stock 
pursuant  to  the  terms  of  the  pledge,  such  loss  of  opportunity  being 
alleged  to  have  been  caused  by  the  pledgor's  act  in  securing  an  in- 
junction against  the  sale  of  the  collateral  which  he  subsequently 
dismissed,  the  questions  as  to  the  value  of  the  stock  at  the  time  the 
injunction  was  issued  and  whether  it  subsequently  depreciated  are 
material. 

2.  Injunction,  §  299* — tohen  evidence  insufficient  to  sTiow  de- 
preciation in  collateral  after  sale  enjoined.  Evidence  examined  in 
suit  to  recover  damages  claimed  to  have  accrued  through  loss  of 
opportunity  to  sell  pledged  stock  by  reason  of  pledgor  having  se- 
cured injunction  against  sale,  and  held  insufficient  to  show  depred- 
ation in  value  of  the  stock  after  the  issuance  of  the  injunction. 

3.  Injunction,  §  301* — what  evidence  inadmissible  to  show  value 
of  corporate  stock.  The  amount  bid  for  corporate  stock  at  a  public 
vendue  is  not  legal  evidence  of  its  value. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Chables 
M.  FoELL,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Reversed.    Opinion  filed  May  11«  1915. 

Statement  by  the  Court.  PlaintifF  in  error,  Lea- 
vitt, filed  his  bill  of  complaint  seeking  among  other 
things  an  injunction  enjoining  defendant  in  error, 
Lusch,  and  others  from  selling  certain  stocks  held  by 
Lusch  as  collateral  security  to  three  of  Leavitt 's  de- 
mand promissory  notes  for  $12,000,  $6,500  and  $17,500 
respectively,  aggregating  $36,000.  The  first  two  notes 
were  secured  by  80  and  105  shares  respectively  of 
the  capital  stock  of  the  Twin  Tree  Lumber  Company, 

*Se«  niinoiB  Notes  Digest,  Vols.  XI  to  XV,  and  Ciimiil*tiTe  Quarterly,  nuno 
toplo  and  lectlon  number. 
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and  the  other  note  by  100  shares  of  the  Leavitt  Land 
&  Lumber  Company. 

Notice  had  been  given  that  the  stock  wonld  be  sold 
on  August  15,  1912,  and  on  that  date  the  bill  was  filed 
and  a  temporary  injunction  granted  restraining  sale 
of  the  stock.  On  December  27,  1912,  the  bill  was  dis- 
missed on  Leavitt 's  own  motion  ** without  prejudice,'' 
and  thereupon  the  injunction  was  dissolved  and  de- 
fendants were  given  leave  to  file  suggestions  of  dam- 
ages. Notices  of  sale  were  again  given,  pursuant  to 
which  the  stock  was  sold  at  auction  on  January  2, 
1913,  to  Lusch,  the  only  bidder,  for  $18,000.  Later 
Lusch  filed  suggestions  of  damages,  based  on  the 
theory  of  **a  lost  opportunity''  to  sell  the  stock  for 
the  amount  due  on  the  notes,  his  claim  being  that  but 
for  the  issuance  of  the  injunction  the  stock  could 
and  would  have  been  sold  August  15,  1912,  for  said 
amount  pursuant  to  an  agreement  between  Lusch  and 
three  other  stockholders  of  the  Twin  Tree  Lumber 
Company.  The  agreement  was  to  the  effect  that  if 
within  ninety  days  from  its  execution,  May  21,  1912, 
the  holders  of  Leavitt 's  outstanding  notes  (including 
a  note  not  here  involved),  amounting  approximately 
to  $48,000,  secured  by  245  shares  of  the  Twin  Tree 
Lumber  Company  and  100  shares  of  the  Leavitt  Land 
&  Lumber  Company,  should  offer  said  securities  for 
sale,  then  Adams,  one  of  the  parties  to  the  agreement, 
was  authorized  to  purchase  the  same  for  their  ** joint 
account  not  exceeding  the  total  sum  of  $48,000  for  all 
said  securities." 

The  matter  was  referred  to  and  heard  by  a  master 
in  chancery,  whose  findings  and  conclusions  were  in 
accordance  with  such  theory  of  damages,  and  who 
found  them  to  be  $19,679.91,  being  the  difference  be- 
tween the  principal  and  interest  of  the  notes  and  the 
amount  bid  for  the  stock.  The  court's  decree  over- 
ruled most  of  the  exceptions  to  the  master's  report 
and  assessed  the  damages  at  $18,000  (the  difference 
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between  said  bid  and  the  principal  of  said  notes),  con- 
ditioned, however,  on  the  right  of  Leavitt  to  redeem 
said  stock  by  satisfying  the  notes  and  costs  of  refer- 
ence within  ninety  days.  This  writ  of  error  seeks  a 
reversal  of  said  decree. 

BuLKLEY,  Gray,  More  &  Tallmadgb,  for  plaintiff  in 
error. 

Edmund  S.  Cummings,  for  defendant  in  error; 
Harry  G.  Colson,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

It  is  unnecessary  to  consider  any  of  the  points  urged 
as  error  except  whether  any  damages  were  proven. 
If  we  assume  that  an  injunction  will  be  deemed  as 
wrongfully  sued  out  where  complainant  dismisses  his 
bill  of  complaint  without  consent  of  the  defendants 
and  without  adjudication  of  its  merits,  still  the  record 
before  us  discloses  no  adequate  proof  of  damages  and 
also  that  they  were  assessed  upon  an  untenable  theory. 

The  theory  upon  which  the  master  reached  his  con- 
clusions and  the  court  approved  his  report  was  a  mis- 
taken one.  It  was  that  the  value  of  the  stocks  was 
not  material  to  the  issues  and  that  damages  were  as- 
sessable upon  the  theory  of  '*a  lost  opportunity.*' 
Such  theory  might  be  applicable  where  performance 
of  a  contract  for  sale  of  stock  by  the  owner  thereof  is 
prevented  and  defeated  by  an  injunction  wrongfully 
sued  out,  and  loss  ensues  from  depreciation  in  its 
value  or  from  inability  thereafter  to  obtain  as  good 
a  price ;  but  that  is  a  situation  entirely  different  from 
the  one  presented  here,  where  the  right  of  sale  is  not 
incident  to  ownership  but  to  the  power  to  sell  collater- 
als. In  such  a  case,  the  real  question  is  what  was  their 
value  when  a  sale  was  prevented  and  was  there  any 
subsequent  depreciation  thereof? 
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Even  if  the  theory  of  a  lost  opportunity  were  appli- 
cable, still  the  agreement  which  furnished  the  basis  of 
the  theory  was  one  merely  for  the  protection  of  the 
parties  to  it  and  not  one  for  the  sale  of  stock.  It  did 
not  obligate  Adams  to  purchase  the  stocks  for  a  spe- 
cific sum.  It  merely  authorized  him  to  pay  **not  ex- 
ceeding $48,000,"  manifestly  contemplatmg  payment 
of  no  greater  sum  than  necessary  to  acquire  them  in 
the  event  they  were  offered  for  sale.  Adams  having 
testified  that  he  was  able  to  comply  with  the  agreement, 
the  master  foimd  he  could  and  would  have  bid  an 
amount  equal  to  the  principal  and  interest  of  the  notes 
in  question,  amounting  to  $37,679.91,  had  he  been  the 
highest  bidder  at  the  proposed  sale ;  but,  in  the  absence 
of  any  other  proof  on  the  subject,  or  that  others  in- 
tended to  and  would  have  bid  against  him,  it  was  not 
a  legitimate  inference  that  Adams  would  in  any  event 
have  bid  such  sum,  or,  as  found  and  held  by  tne  mas- 
ter and  sustained  by  the  court,  that  because  Lusch 
had  the  right  to  bid  he  would  have  bid  against  Adams 
until  the  latter  had  bid  said  amount.  Such  testimony 
was  not  only  incompetent,  but  did  not  justify  the  con- 
clusion that  the  injunction  prevented  the  realization 
of  that  amount  on  August  15,  1912,  or  any  other  time. 
The  theory,  therefore,  on  which  damages  were  assessed 
was  not  only  untenable  but  unsupported  by  proof. 
Damages  assessed  upon  such  a  theory  could  not  be 
deemed  otherwise  than  remote  or  speculative.  **  Dam- 
ages recoverable  for  the  wrongful  suing  out  of  a  writ 
of  injunction  must  be  such  as  naturally  and  approxi- 
mately result  therefrom,  and  remote  or  speculative 
damages  cannot  be  taken  into  consideration.'*  Chi- 
cago Title  d  Trust  Co.  v.  City  of  Chicago,  209  111.  172; 
Sutherland  on  Damages,  vol.  U,  p.  69;  High  on  In- 
junctions, vol.  II  (2nd  Ed.)  sec.  1663. 

The  true  test  of  whether  damages  were  sustained  by 
issuance  of  the  injunction  was  whether  the  stocks  de- 
preciated in  value  while  it  was  in  force.    But  of  that 
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there  was  absolutely  no  proof.  The  stocks  had  no 
established  market  value.  In  such  event  resort  must 
be  had  to  the  next  best  evidence  by  showing  the  value 
of  the  property  and  business  of  the  corporation  less 
the  amount  of  its  liabilities  (Cook  on  Corporations, 
vol.  II  (5th  Ed.)  sec.  581;  McDonald  v.  Danahy,  196 
HI.  133) ;  and  it  is  competent  to  prove  the  value  by 
the  opinion  of  witnesses  who  have  the  requisite  knowl- 
edge, or  by  such  facts  as  exist  tending  to  show  value. 
Sutherland  on  Damages,  vol.  I,  pp.  798-800. 

Evidence  was  adduced  by  respondent  tending  to 
show  that  the  value  of  the  Twin  Tree  Lumber  Com- 
pany stock  was  worth  from  $250  to  $300  per  share, 
and  that  there  was  no  depreciation  thereof  while  the 
injunction  was  in  force.  The  evidence  consisted  of 
detailed  statements  of  the  assets  of  the  corporation 
and  its  liabilities  by  its  oflScers,  and  their  testimony  and 
that  of  another  experienced  timber  man  as  to  values. 
The  list  of  assets  and  values  need  not  be  here  set  forth, 
but  the  net  value  testified  to  exceeded  three  times  the 
company's  capital  stock.  The  evidence  also  tended 
to  show  that  said  stock  had  in  fact  appreciated  in 
value. 

In  rebuttal  there  was  received  in  evidence,  as  exhib- 
its, subject  to  objection,  the  company's  trial  balances 
for  the  four  years  previous  to  January  2,  1913,  and 
its  auditor's  report  made  three  years  previous  there- 
to, which  Lusch  testified  were  sent  to  him  as  a  stock- 
holder. They  have  not  been  preserved  in  the  record 
among  the  other  exhibits.  We  have,  therefore,  no 
means  of  determining  what  they  contained  except  as 
revealed  on  cross-examination  of  defendant  in  error's 
witness  Goodman,  who,  as  an  expert  on  stock  values, 
was  permitted  to  base  his  opinion  thereon.  But  we 
fail  to  see  their  admissibility  unless  they  tended  to  im- 
peach the  testimony  of  the  officers  as  to  what  were 
the  actual  assets  and  liabilities  of  the  corporation  and 
the  values  of  such  assets.     There  is  nothing  in  the 
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record  to  indicate  that  they  had  any  such  tendency  and 
they,  therefore,  do  not  appear  to  have  been  competent 
evidence.  If  they  were  not  competent,  then  the  testi- 
moDy  of  the  so-called  expert  based  thereon  was  not 
competent.  These  trial  balances  do  not  appear  to  have 
been  based  on  actual  values  for  there  was  undisputed 
testimony  that  no  inventory  had  been  taken  of  the 
company's  property  within  three  years.  It  is  difficult 
to  see  how  a  trial  balance  not  based  on  inventoried 
assets  would  have  any  tendency  to  disprove  direct  and 
positive  evidence  of  the  actual  assets  and  their  values. 

But,  even  if  it  had  such  tendency,  direct  evidence 
of  so  many  witnesses  personally  familiar  with  the 
business  and  the  nature  and  value  of  the  assets,  would 
not  be  deemed  overcome  by  evidence  that  was  by  no 
means  conclusive  or  even  convincing.  Goodman,  bas- 
ing his  opinion  thereon,  valued  the  stocks  at  $50  per 
share.  But  an  analysis  of  his  testimony  discloses  that 
it  was  in  part  based  upon  assumptions  rather  than 
evidence,  and  even  if  his  opinion  was  correct,  neither 
his  testimony  nor  the  trial  balances,  so  far  as  the  rec- 
ord discloses,  showed  any  change  in  the  value  of  the 
stocks  after  the  issuance  of  the  injunction.  In  any 
view  of  the  evidence  it  fails  to  disclose  the  thing  es- 
sential to  show  damages,  namely,  a  depreciation  of 
the  value  of  the  stocks  after  injunction  was  granted. 

As  the  evidence  adduced  before  the  master  in  sup- 
port of  the  claim  for  damages  consisted  in  the  first 
instance  merely  of  proof  of  said  agreement,  the  ability 
and  willingness  of  Adams  to  comply  therewith  on 
August  15,  1912,  the  sale  of  the  stocks  on  January  2nd 
for  $18,000,  and  the  ownership  of  the  notes  by  Lusch 
on  which  nothing  had  been  paid,  respondent  might 
well  have  declined  to  introduce  any  proof  on  his  part. 
But  he  having  seen  fit  to  prove  by  competent  and  the 
best  evidence  the  value  of  the  Twin  Tree  Lumber  Com- 
pany stock  and  the  fact  that  it  had  not  depreciated 
in  value,  and  that  evidence  not  having  been  directly 
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controverted  or  impeached  by  competent  or  convinc- 
ing evidence,  and  there  having  been  no  proof  of  the 
depreciation  of  the  Leavitt  Land  &  Lumber  Company 
stock,  whatever  its  value,  there  was  no  adequate  proof, 
if  any  at  all,  that  any  damages  were  sustained  by 
reason  of  suing  out  the  injunction.  The  court  should 
have  sustained  the  exceptions  to  contrary  findings  and 
conclusions  of  the  master. 

It  is  unnecessary  to  discuss  other  questions,  but  it 
might  be  added  that  the  amount  bid  for  stock  at  pub- 
lic vendue  is  not  legal  evidence  of  its  value.  The  fact 
that  Lusch  bid  $18,000  for  the  stock  on  January  2nd, 
when  he  was  the  only  bidder,  could  not  be  taken  as 
proof  of  its  value  on  that  date,  or  used  as  a  basis  for 
determining  a  loss  even  on  the  theory  of  a  lost  oppor- 
tunity. For  aught  that  appears  in  the  record,  too,  the 
stock  might  have  been  sold  for  more  than  the  indebted- 
ness it  was  pledged  to  secure,  and,  there  being  no  proof 
of  plaintiff  in  error's  insolvency,  the  notes  may  have 
been  collectible  without  loss  even  if  the  collateral  had 
been  worthless.    The  decree  will  be  reversed. 

Reversed. 


Consolidated  Electric  Sign  Company,  Defendant  in  Er- 
ror, T.  Joseph  Price,  Plaintiff  in  Error. 

Gen.  No.  20,519.  (Not  to  be  reported  in  full.)  ^ 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Wiixiam  N. 
Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Action  by  Consolidated  Electric  Sign  Company,  a 
corporation,  plaintiff,  against  Joseph  Price,  defend- 
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ant,  on  written  contracts  for  $165,  the  agreed  price 
for  an  electric  sign. 

The  evidence  showed  that  Price  stopped  the  com- 
pany's men  from  setting  the  sign  in  place,  and  there- 
upon it  was  returned  to  be  made  in  accordance  with 
a  supplemental  contract  requiring  some  changes,  one 
of  which  was  that  Price  was  to  inspect  and  approve 
the  sign  before  it  was  rehung.  When  the  Company's 
men  attempted  to  set  it  up  the  second  time,  they  were 
again  stopped  by  Price  from  finishing  the  undertaking. 
The  evidence  tended  to  show  that  Price  directed  the 
sign  to  be  hung  after  a  request  was  made  of  him  to 
inspect  it. 

The  evidence  also  tended  to  show  that  all  was  done 
that  is  usually  done  in  such  work  before  setting  up 
the  sign  and  that  plaintiff  was  ready  and  willing  to 
do  the  things  that  are  done  after  the  sign  is  set  in 
place,  but  that  Price,  without  good  reason,  prevented 
it  from  doing  so. 

The  point  was  made  that  the  contracts  were  not 
offered  in  evidence.  When  marked  for  identification, 
counsel  for  plaintiff  said,  **I  want  to  submit  them  to 
the  jury."  One  of  them  was  read  in  full  to  the  jury 
and  the  substance  of  the  other  stated,  and  both  parties 
to  the  suit  treated  them  as  in  evidence. 

To  reverse  a  judgment  for  plaintiff  for  $165,  de- 
fendant prosecutes  this  writ  of  error. 

Jacob  C.  Lb  Bosky,  for  plaintiff  in  error. 

VosE  &  Page,  for  defendant  in  error;  Walteb  S. 
VosE,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Contracts,  §  44* — when  provision  for  right  of  inspection  and 
rejection  waived.  Where  the  purchaser  of  an  electric  sign  under  a 
contract  giving  him  the  right  of  Inspection  and  approval  before  it 
should  be  put  in  place  directs  the  sign  to  be  hung  after  request  is 
made  that  he  inspect  it,  he  waives  his  right  to  inspect  and  to  claim 
nonacceptance  before  the  sign  was  hung. 

2.  CoNTBACTS,  §  307* — when  noncompliance  with  terms  not  a  de- 
fense when  prevented  by  defendant.  In  an  action  on  a  contract, 
where  it  appears  that  there  has  been  a  substantial  compliance  with 
the  terms  of  the  contract  and  performance  in  all  matters  except  so 
far  as  prevented  by  defendant  himself,  which  matters  plaintiff  was 
ready  and  willing  to  perform,  defendant  cannot  complain  as  to  the 
matters  not  performed. 

3.  TwAL,  $  68* — when  contracts  sufficiently  offered  in  evidence. 
In  an  action  on  written  contracts,  where,  when  they  were  marked 
for  identification,  plaintiff's  counsel  stated  that  he  wished  to  sub- 
mit them  to  the  jury  and  one  was  read  in  full  to  the  jury  and  the 
other  was  stated  in  substance  and  both  parties  treated  them  as  in 
evidence,  an  objection  that  they  were  not  offered  in  evidence  is  with- 
out merit 


Charles  Turgrimson,  Defendant  In  Error,  y.  J.  P.  See* 
burg  Piano  Company,  Plaintiff  in  Error, 

Gen.  No.  20,569.    (Not  to  be  reported  in  fulL) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K.  Pbindi- 
viLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.    Affirmed.    Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Eeplevin  suit,  joining  count  in  trover,  by  Charles 
Turgrimson  against  J.  P.  Seeburg  Piano  Company, 
a  corporation,  defendant. 

The  facts  were  as  follows :  One  Manusos  purchased 
a  piano  from  defendant  and  gave  back  a  purchase 

*See  nilnolfl  Notes  Digest,  Vols.  XI  to  XV,  and  CnmnlatlTe  Quarterly*  sama 
topic  and  section  number. 
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price  chattel  mortgage  thereon,  which  he  signed  and 
authorized  one  Lawson  to  acknowledge.  The  acknowl- 
edgment was  made  by  Lawson  and  the  mortgage  was 
filed  for  record  April  27,  1912.  On  February  14,  1914, 
Manusos  executed  another  moriigage  on  the  piano  to 
plaintiff,  which  was  recorded  the  same  day.  Under 
the  powers  contained  in  the  first  mortgage,  defendant 
secured  possession  of  the  piano  on  a  replevin  writ 
sued  out  of  the  Municipal  Court,  March  17,  1914.  On 
the  following  day,  plaintiff  made  a  demand  on  defend- 
ant for  possession  of  the  piano,  which  was  refused, 
and  thereupon  he  brought  a  replevin  suit  for  the  piano, 
joining  therein  a  count  in  trover.  On  the  hearing  a 
witness  for  defendant  fixed  the  value  of  the  piano  at 
$300. 

Evidence  was  also  offered  to  show  that  the  loan 
which  was  secured  by  plaintiff's  mortgage  was  tainted 
with  usury,  but  was  excluded. 

To  reverse  a  judgment  for  plaintiff  for  three  hun- 
dred dollars  on  a  verdict  directed  by  the  court,  defend- 
ant prosecutes  this  writ  of  error. 

Gorman,  Pollock,  Sullivan  &  Livingston,  for  plain- 
tiff in  error. 

Charles  E.  Napieb  and  Charles  S.  McIlvainb,  for 
defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court 

Abstract  of  the  Decision. 

1.  Chattel  mobtgaoes,  §  54* — when  adcnot&ledgment  of  invalid. 
The  acknowledgment  by  a  third  person  of  a  chattel  mortgage 
signed  by  the  owner  of  the  property  is  invalid,  and  such  a  mort- 
gage is  inadmissible  in  evidence  in  a  replevin  suit  in  which  the 
claim  to  possession  is  based  on  the  mortgage. 

•See  nilnolfl  Notes  Dlirest,  Vols.  XI  to  XV,  and  CnmnUtlvo  Quarterly,  same 
toplo  and  section  namber. 
Vol.   CL.XXXXII   II 
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2.  UsDKY,  §  38* — when  chattel  mortgage  not  invalidcted  hy  usury 
in  loan  for  which  security.  The  fact  that  the  loan  which  a  chattel 
mortgage  secures  is  tainted  with  usury  does  not  render  the  mort- 
gage invalid. 

3.  Appeal  and  ebrob,  §  1487* — when  refusal  to  submit  question  of 
good  faith  in  executing  second  mortgage  not  error.  In  suit  by 
a  chattel  mortgagee  to  replevy  the  mortgaged  property  from  one 
who  had  replevied  the  property  under  another  mortgage,  it  is  not 
error  to  refuse  to  submit  to  the  jury  the  question  whether  plaintifl:*s 
mortgage  was  executed  in  good  faith,  where  the  evidence  relative 
thereto  merely  tends  to  show  that  the  loan  secured  by  plaintiff's 
mortgage  was  tainted  with  usury. 


City  of  Chicago,  Defendant  In  Error,  v.  Albert  Steady, 
Plalntifr  In  Error. 

Gen.  No.  20,587.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Chables  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  with  finding  of  fact  Opinion 
filed  May  11,  1915. 

Statement  of  the  Case. 

Complaint  by  the  City  of  Chicago  against  Albert 
Steady,  defendant,  charp^ing  him  with  a  violation  of 
section  2012  of  the  Chicago  Code  of  1911. 

The  only  offense  charged  in  the  complaint  which 
there  was  any  attempt  to  prove  was  that  defendant 
was  **  known  to  be  a  pickpocket  and  was  found  loung- 
ing in  and  prowling  and  loitering  about  a  *  *  * 
car  *  ♦  *  public  conveyance  *  *  *  and  was 
unable  to  give  reasonable  excuse  for  being  so  found  in 
violation  of  Section  2012  of  the  Chicago  Code  of  1911/' 

The  only  testimony  in  support  of  said  complaint  was 

•See  niinolfl  Notes  I>lge»t,  VoU.  XI  to  XV,  and  Cumulative  Quarterly,  Muno 
topic  and  section  number. 
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by  the  police  officer  who  made  the  arrest,  his  testimony, 
on  direct  examination,  being  as  follows :  **0n  the  17th 
day  of  April,  A.  D.  1914,  at  six  o'clock  a.  m.,  I  saw 
tlie  defendant,  Albert  Steady,  at  the  corner  of  12th  and 
Ilalsted  streets,  getting  on  a  street  car  going  west  on 
12th  street.  I  know  him  as  a  pickpocket  and  that  he 
was  associating  with  pickpockets,  and  I  got  into  the 
street  car  and  placed  him  under  arrest.  I  arrested 
him  on  suspicion  that  he  was  trying  to  pick  someone's 
pocket  in  the  street  car." 

On  cross-examination  he  testified  that  he  did  not 
see  defendant  doing  anything  in  the  car  or  at  the  time 
he  made  the  arrest.  With  this  testimony  the  City 
rested.  Defendant  testifying,  admitted  that  he  was 
in  the  car  in  question,  and  testified  that  he  was  going 
home;  that  he  was  a  salesman. 

In  answer  to  the  question  put  by  his  counsel,  ''Are 
you  a  pickpocket?"  he  said,  ''No,  sir,  I  am  working." 
Defendant  then  rested  and  the  City's  counsel  asked, 
"Are  you  working  now  I"  and  he  anawered,  "No,  I 
have  been  out  of  work  for  a  couple  of  months,"  and 
the  City  again  rested. 

Defendant  was  found  guilty  and  fined  two  hundred 
dollars,  the  order  providing  that  on  failure  to  pay 
the  fine  he  should  be  imprisoned  in  the  House  of  Cor- 
rection not  to  exceed  six  months. 

To  reverse  the  judgment,  defendant  prosecutes  this 
writ  of  error. 

William  Slack,  for  plaintiff  in  error. 

John  W.  Beckwith  and  Albebt  J.  W.  Appell,  for 
defendant  in  error ;  John  F,  Poweb,  of  counsel. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 
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Abstract  of  the  Decision. 

1.  Vaokanct,  §  1* — iDhen  evidence  insufflcient  to  support  com- 
plaint. Where  a  complaint  charges  that  defendant  was  known  to 
be  a  pickpocket,  was  lounging  in  a  street  car  and  was  unable  to 
give  a  reasonable  excuse  for  being  there,  evidence  of  the  officer  who 
arrested  him  that  he  saw  defendant  getting  on  the  car,  that  he 
knew  defendant  to  be  a  pickpocket  and  arrested  him  in  the  car  on 
suspicion  that  he  was  trying  to  pick  pockets,  but  that  he  did  not 
see  defendant  doing  anything  at  the  time  of  the  arrest,  is  insuffi- 
cient to  support  the  complaint,  though  defendant  testified  that  he 
had  not  been  working  for  a  couple  of  months. 

2.  Municipal  Coubt  of  Chicago,  §  13* — when  stenographic  re- 
port sufficient.  Where  defendant  has  been  allowed  by  order  of 
court  to  file  either  a  statement  of  facts  or  a  stenographic  report,  a 
document  certified  to  as  containing  all  of  the  evidence  submitted 
and  heard  Is  equivalent  to  a  stenographic  report  and  sufficient  to 
bring  the  evidence  up  for  review,  even  though  it  is  not,  as  it  is 
certified  to  be,  a  statement  of  facts. 

3.  Mu^'IClPAL  Court  of  Chicago,  §  13* — when  stenographic  re- 
port may  be  certified  by  another  judge.  Where  the  placita  shows 
that  the  trial  of  an  action  in  the  Municipal  Court  of  Chicago  was 
had  before  a  Judge  of  the  City  Court  of  Chicago  Heights,  holding  a 
branch  of  the  Municipal  Court  at  the  request  of  the  judges  of  the 
latter  court,  a  certificate  to  the  stenographic  report  of  the  evidence 
signed  by  a  Judge  of  the  latter  court  to  which  is  appended  the  words 
"in  the  absence  of"  the  Chicago  Heights  Judge  "who  is  not  acting 
as  judge  of  this  court  at  this  time"  is  sufficient  in  the  absence  of  a 
showing  or  objection  in  the  record  that  the  judge  so  certifying  did 
not  act  upon  competent  proof  of  the  disability  of  the  trial  judge. 


Jolm  Heron,  Defendant  in  Error,  y.  Minnie  C.  Roberts^ 
Plaintiff  in  Error. 

Gen.  No.  20,611.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Cou^t  of  Chicago;  the  Hon.  Chabi^s  H. 
Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  with  finding  of  fact  Opinion 
filed  May  11,  1915. 

*See  Illinois  Notes  Digest,  VoU.  XI  to  XY,  and  dufkiihittva  Oiiarterly. 
topic  and  section  number* 
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Statement  of  the  Case. 

Action  by  John  Heron,  plaintiflf,  against  Minnie  C. 
Roberts,  defendant,  based  on  attorney's  lien  for  $100 
claimed  by  plaintiff  on  a  judgment  obtained  by  James 
E.  Tate  against  defendant. 

Plaintiff  alleged  that  defendant  had  paid  $1,000  in 
satisfaction  of  such  judgment  after  notice  of  his  lien. 

For  defendant  it  was  contended  that  she  did  not 
make  such  payment  in  her  personal  capacity  but  as 
executrix  of  the  last  will  and  testament  of  James  Cor- 
lett,  deceased,  and  under  order  of  the  Probate  Court, 
and  had  no  knowledge  of  plaintiff's  contractual  rela- 
tions with  Tate. 

The  evidence  disclosed  the  following  facts:  James 
E.  Tate  obtained  a  judgment  against  defendant  for 
$850.  Later  he  also  obtained  a  decree  in  chancery 
setting  aside  a  deed  from  defendant  to  her  father, 
James  Corlett,  of  certain  real  estate,  and  authorizing 
a  sale  thereof  under  an  execution  upon  said  judgment, 
and  directing  payment  from  the  proceeds  of  sale,  first 
of  $4000  to  said  Corlett,  and  then  the  judgment  of  $850 
to  Tate,  unless  the  latter  sum  with  interest  was  paid 
by  some  of  the  parties  defendant  to  said  decree.  Noth- 
ing appears  to  have  been  done  under  said  decree,  but 
later  Corlett  died,  leaving  a  will  appointing  defendant 
as  his  executrix.  Pursuant  to  an  order  of  the  Probate 
Court,  defendant,  as  such  executrix,  sold  said  real  es- 
tate for  payment  of  the  debts  of  Corlett 's  estate. 

The  order  required,  first,  the  payment  of  certain 
liens,  including  the  lien  of  Tate's  judgment  as  estab- 
lished by  said  decree,  then  the  payment  of  debts  of 
the  said  estate.  The  amount  of  said  lien  was  fixed  in 
said  order  at  $1,000  and  defendant  paid  the  same  from 
the  proceeds  of  the  sale  as  directed. 

One  Brown  was  Tate's  attorney  in  both  the  law  and 
chancery  proceedings  above  referred  to.  Afterwards, 
according  to  Heron's  testimony,  Tate  came  to  him 
and  said  that  Brown,  his  attorney,  had  taken  the  mat- 
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ter  from  the  Superior  Court  to  the  Appellate  Court  to 
have  a  bill  of  review  reviewed,  or  something  of  that 
sort,  and  that  he  wished  Heron  to  loan  him  $25  for 
costs  already  incurred  in  printing  briefs  and  abstracts 
and  to  assist  Brown  in  every  way  possible  in  the  Ap- 
pellate Court,  and  that  if  he  ever  got  any  money  out  of 
that  judgment  against  the  Roberts  family,  he  would 
pay  Heron  $100.  Heron  testified  that  his  services  were 
for  assisting  Brown  **in  that  matter''  and  paying  $25 
for  the  printing,  etc.,  and  that  shortly  afterwards  he 
served  a  notice  of  an  attorney's  lien  on  defendant. 
The  evidence  showed  that  he  had  nothing  whatever  to 
do  with  the  Probate  Court  proceedings,  and  it  did  not 
appear  that  the  proceeding  in  which  he  was  engaged  to 
assist  Brown  had  anything  to  do  with  the  cause  of  ac- 
tion in  which  the  lien  on  Corlett's  real  estate  was  pro- 
cured. 

To  reverse  a  judgment  for  plaintiflF,  defendant  prose- 
cutes this  writ  of  error. 

Douglas  C.  Gregg,  for  plaintiff  in  error. 

John  Heron,  pro  se. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Attorney  and  client,  §  140* — lohen  attorney  has  no  right  of 
action  on  lien  against  judgment  debtor  for  payment  made  in  rep- 
resentative capacity.  A  Judgment  debtor,  who,  acting  In  her  rep- 
resentative capacity  as  executrix  and  in  obedience  to  an  order  of  the 
Probate  Court,  pays  the  judgment  out  of  the  funds  of  the  estate  to 
remove  a  lien  against  the  estate  is  not  liable  in  an  action  by  the 
attorney  of  the  Judgment  creditor  on  his  lien  on  the  Judgment, 
though  she  had  notice  of  the  lien. 

2.  Attorney  and  client,  §  138* — when  evidence  insufficient  to 
cstahUsh  lien.  Evidence  examined  and  held  insufficient  to  estab- 
lish attorney's  lien. 

•8ee  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  CamolatlTe  Qoarterlr.  nme 
topic  and  section  number. 
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John  C.  Phelan,  Defendant  in  Error,  y.  DeKalh  Wagon 
Company,  Plaintiff  in  Error. 

Gen.  No.  20,621.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
Prindivilus,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  May 
11,  1915. 

Statement  of  the  Case. 

Replevin  by  John  C.  Phelan  against  DeKalb  Wagon 
Company,  a  corporation,  defendant,  for  two  automo- 
bile trucks.     The  evidence  was  irreconcilable. 

To  reverse  the  findings  of  the  court,  to  which  the 
case  was  submitted,  defendant  prosecutes  this  writ  of 
error. 

The  only  question  raised  in  the  record  is  whether  the 
findings  were  against  the  manifest  weight  of  the  evi- 
dence. 

Spenoeb  Ward  and  A,  G.  Kennedy,  for  plaintiff  in 
error. 

No  appearance  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebbob,  S  1411* — when  judgment  not  reversed  where 
evidence  conflicting.  On  appeal  where  the  only  question  raised  in 
the  record  is  whether  the  findings  were  against  the  manifest  weight 
of  the  evidence  and  the  court  cannot  say  that  the  evidence,  which 
is  conflicting,  manifestly  preponderates  against  the  findings,  the 
Judgment  will  be  affirmed. 

•See  nilnols  Notes  Diirest,  Vols.  XI  to  XV,  and  Cnmulatlve  Quarterly, 
topic  and  sectloii  number. 
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Keehn  y.  Moist,  192  111.  App.  520. 


Boy  D.  Keehn,  Appellee,  y.  Samuel  E.  Moist,  Appellant. 
Gen.  No.  20,684.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Wiluam: 
N.  Gemmill,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Reversed  and  remanded.  Opin- 
ion filed  May  11,  1915.     Rehearing  denied  May  25',  1915. 

Statement  of  the  Case. 

Action  by  Roy  D.  Keehn,  plaintiflF,  against  Samuel 
E.  Moist,  defendant,  to  recover  the  reasonable  value 
of  legal  services  rendered  defendant  in  three  law  suits, 
in  one  of  which  defendant  was  indicted. 

It  was  contended  by  defendant  and  denied  by  plain- 
tiff that  there  was  a  valid  and  binding  contract  between 
the  parties  that  plaintiff  was  not  to  charge  more  than 
$2,000  for  his  services  in  the  criminal  case,  which  re- 
quired the  greater  part  of  his  services. 

The  evidence  showed  that  the  indictment  was  found 
by  a  Federal  grand  jury  May  17,  1912,  charging  de- 
fendant Moist  with  a  scheme  to  use  the  United  States 
mails  in  connection  with  an  alleged  fraudulent  device 
to  advertise  pianos  which  he  was  engaged  in  selling. 
The  same  device  was  also  used  by  other  piano  con- 
cerns. After  the  indictment,  it  appeared  that  defend- 
ant had  a  conversation  with  plaintiff  as  to  his  fees  in 
the  matter,  his  version  of  that  conversation  correspond- 
ing with  two  undisputed  letters  of  that  date,  being  to 
the  affect  that  plaintiff  said  other  piano  men  were  in- 
terested, and  ought  to  contribute  to  the  expenses  of 
the  case,  and  that  he  would  write  a  letter  which  de- 
fendant was  to  show  them  to  induce  such  contribution. 
Thai  letter  was  to  the  effect  that  other  piano  men  were 
as  much  interested  in  the  outcome  of  the  case  as  de- 
fendant, and  ought  to  bear  the  expense  of  it,  which 
would  be  more  than  he  could  properly  stand  person- 
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ally,  if  tried  as  it  ought  to  be ;  that  if  he  pleaded  guilty 
the  prosecution  would  not  end  with  him,  but  the  Gov- 
ernment would  then  **go  after  all  of  them;"  that  plain- 
tiff had  an  understanding  with  the  district  attorney 
that  it  was  to  be  a  test  case,  and  that  it  was  **a  case 
in  which,  if  properly  tried,  including  attorney's  fees, 
a  bill  of  $5,000  should  be  rendered." 

The  evidence  also  showed  that  inclosed  in  the  same 
envelope  was  a  private  letter  to  defendant  of  the  same 
date,  referring  to  the  conversation,  as  follows : 
**Dear  Mr.  Moist: 

I  am  enclosing  herewith  letter  which  I  think  will 
answer  the  purpose  that  we  discussed  this  morning. 

Kindly  let  me  know  by  Wednesday  what  can  be  done 
as  I  will  have  to  prepare  the  demurrer  and  get  to  work 
on  the  brief.  In  the  event  that  you  find  you  are  alone 
in  the  matter,  I  would  outline  the  expense  to  be  about 
as  follows : 

Cut  the  bill  to  $2,000,  you  to  pay  the  printing  and 
court  reporters'  bills.  In  fact,  we  might  do  a  little 
better  than  this  but  I  would  want  to  find  out  first  just 
what  we  will  have  to  meet. 

Yours  very  truly, 

Roy  D.  Keehn." 

Three  days  later,  defendant  paid  plaintiff  $500  upon 
the  understanding,  he  claims,  that  plaintiff  would  **cut 
the  $2,000,"  if  all  the  work  outlined  in  the  letter  to  be 
shown  became  unnecessary,  and  was  to  receive  no 
more  until  the  case  was  ** finished."  Afterwards,  de- 
fendant paid  said  plaintiff  $1,200  more,  and  he  testi- 
fied that  when  the  last  $500  was  paid,  he  reminded 
plaintiff  that  it  was  not  according  to  contract  to  pay 
the  entire  $2,000  until  the  matter  was  ended.  The  evi- 
dence tended  to  show  that  defendant  acted  on  the  prop- 
osition in  the  private  letter.  Plaintiff  undertook  to 
meet  the  effect  thereof  with  testimony  tending  to  show 
that  another  piano  company  had  contributed  to  defend- 
ant's expense  account  in  the  litigation. 

From  a  judgment  on  a  verdict  in  favor  of  plaintiff 
for  $1^200,  defendant  appeals. 
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Chakles  E.  Carpenter,  Vincent  D,  Wyman  and  Otto 
W.  Jurgens,  for  appellant. 

Edward  G.  Woods,  for  appellee. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeldlon. 

Attorney  and  client,  |  123* — when  evidence  sujBflcient  to  show 
agreement  for  compensation.  Evidence  examined  and  held  to  show 
agreement  between  attorney  and  client  for  attorney's  compensation 
and  to  preclude  recovery  by  attorney  on  quantum  meruit. 


Walter  B.  Kirk,  Plaintiff  in  Error,  y.  H.  Meinshansen, 
trading  as  Oerman-Ameriean  Oil  Company,  Defend- 
ant in  Error. 

Gen.  No.  20,719.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBtjy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.     Affirmed.     Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Action  by  Walter  R.  Kirk,  plaintiff,  against  H. 
Meinshausen,  trading  as  German-American  Oil  Com- 
pany, defendant,  to  recover  a  balance  of  $150.60  as 
commissions  claimed  to  be  due  him  as  broker  for  nego- 
tiating the  sales  of  certain  merchandise. 

The  evidence  as  to  the  terms  of  the  contracts  under 
which  the  sales  were  negotiated  and  of  the  terms  of  the 
agreement  between  the  parties  was  conflicting.    There 

*See  nilnols  Notes  Dlffest,  Vols,  XI  to  XV,  and  Cumali^lve  Quarterly, 
fople  and  «ectloii  number,  ^  ^ 


Chicago — First  District — ^May,  1915.         523 

Kirk  V.  Meinshausen,  192  111.  App.  622. 

was  also  a  conflict  as  to  whether  or  not  a  check  for 
commissions  given  by  defendant  to  plaintiff's  order 
had  written  on  it  the  words  **  payment  in  fulP'  and 
** payment  in  full  up  to  date"  before  or  after  plaintiff 
received  and  indorsed  it. 

To  reverse  a  judgment  for  defendant,  plaintiff  prose- 
cutes this  writ  of  error,  the  only  question  presented 
on  the  record  being  whether  the  finding  and  judgment 
of  the  trial  court  are  manifestly  against  the  weight  of 
the  evidence. 

Culver,  Andrews,  Kjng  &  Cook,  for  plaintiff  in 
error. 

Eugene  M.  Bumphrby,  for  defendant  in  error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Appeal  and  ebrob,  §  1411* — when  judgment  not  diaturhed  where 
evidence  conflicting.  Where  the  evidence  Is  conflicting  the  Ap- 
pellate Court  will  not  disturb  the  Judgment,  where  the  case  is 
brought  up  on  the  question  of  the  weight  of  the  evidence,  unless 
it  can  say  that  the  finding  of  the  lower  court  on  the  verdict  of 
the  jury  is  n^anlfestly  against  the  weight  of  the  evidence. 

•See  UllnoU  Notes  Direct,  Vols.  XI  to  XV,  and  CnmnlatlT^  <|aar(«rlr,  mum 
topic  and  section  number. 
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City  of  Chicago  v.  Truax  Greene  ft  Co.,  192  111.  App.  524. 


City  of  Chleago,  Defendant  in  Error^  t.  Truax  Greene 
&  Company^  Plaintiff  in  Error. 

Gen.  No.  20,713. 

L  Appeal  and  ebbob,  {  1459* — when  error  in  rulings  on  evi- 
dence harmless.  Even  though  there  is-  error  in  admitting  or 
rejecting  evidence,  Buch  error  is  not  ground  for  reversal  where 
there  is  nothing  in  the  evidence  so  admitted  or  rejected  tending 
to  raise  a  disputed  material  issue  of  fact. 

2.  Dbuggists,  S  6* — when  scienter  not  element  of  unlawful  sale 
of  cocaine.  In  an  action  to  recover  penalties  for  the  unlawful 
sale  of  cocaine  to  a  habitual  user  and  without  the  written  order 
of  a  registered  practicing  physician,  it  is  not  essential  that  the 
sale  shall  have  been  knowingly  and  wilfully  made  in  violation 
of  the  ordinance. 

3.  Dbuggists,  S  6* — when  ignorance  of  violation  of  ordinance 
against  sale  of  cocaine  no  defense.  In  an  action  to  recover  pen- 
alties for  selling  cocaine  in  violation  of  a  city  ordinance  prohib- 
iting the  sale  to  a  habitual  user  of  the  drug  and  without  the 
written  order  of  a  registered  practicing  physician,  it  is  no  de- 
fense that  defendant's  clerk  who  made  the  sale  had  previously 
dealt  with  the  purchaser  as  a  practicing  physician  and  had  no 
knowledge  of  his  habits. 

4.  Dbuggists,  §  6* — when  evidence  of  intent  in  making  pro- 
hibited sale  admissible.  In  an  action  to  recover  penalties  for 
selling  cocaine  in  violation  of  a  city  ordinance,  proof  of  the  in- 
tent or  ignorance  of  the  person  making  the  sale  is  admissible 
for  the  consideration  of  the  jury  in  determining'  the  amount 
ot  the  penalty. 

5.  Appeal  and  ebbob,  S  1526* — when  remarks  and  instructions 
harmless  error.  Instructions  and  remarks  of  the  court  though 
erroneous  are  not  ground  for  reversal  where  the  judgment  given 
was  bound  to  follow  from  the  undisputed  facts. 

6.  Appeal  and  ebbob,  §  1491* — when  rejection  of  evidence  hamv- 
less  error.  In  an  action  to  recover  a  penalty  for  the  violation 
of  an  ordinance,  error  in  rejecting  evidence  proper  to  be  con- 
sidered in  fixing  the  amount  of  the  penalty  is  harmless  where  the 
penalty  was  fixed  at  the  minimum  amount. 

7.  Municipal  cobpobations,  §  857* — when  strict  compliance  vHth 
police  regulation   essential.     One  engaged  in  a  business  brought 

•See  Ullnois  Notes  Disert,  VoU.  XI  to  XV,  aad  CumnUtlve  Qnarteriy,  same 
topic  and  section  nomber. 
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under  police  regulation  assumes  the  hazards  thereof  and  must 
De  held  to  strict  conformity  with  the  requirements  of  the  laws 
or  ordinances  governing  it. 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBut,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.     Opinion  filed  May  11,  1915. 

Rice,  Lowes  &  O'Neil,  for  plaintiff  in  error. 

John  W.  Beckwith  and  Albert  J.  W.  Appell,  for 
defendant  in  error ;  George  L.  Eeker,  of  counsel. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 

The  action  below  was  brought  to  recover  penalties 
for  eighteen  sales  of  cocaine  made  by  plaintiff  in  er- 
ror, a  wholesale  physicians'  supply  house,  to  one 
Thomas  S.  Roberts,  in  violation  of  a  city  ordinance 
prohibiting  sales  of  such  drug  to  a  person  addicted  to 
the  habitual  use  of  morphine  and  cocaine,  and  without . 
a  written  order  of  a  duly  registered  practicing  physi- 
cian when  made  at  wholesale. 

The  jury  found  a  verdict  of  guilty,  assessed  a  fine  of 
nine  hundred  dollars,  the  minimum  for  that  number  of 
offenses,  and  judgment  was  entered  therefor. 

The  exceptions  taken  to  the  admission  and  rejection 
of  evidence  and  the  instructions  given,  if  upheld,  would 
not  call  for  reversal  of  the  judgment.  There  was 
nothing  in  the  evidence,  admitted  or  rejected,  that 
tended  to  raise  a  disputed  material  issue  of  fact.  It 
was  unquestioned  that  the  sales  were  made  at  whole- 
sale, on  the  written  orders  of  Roberts  himself,  between 
April  J8th  and  May  20, 1914,  and  there  was  no  evidence 
tending  to  dispute  his  own  testimony  that  at  the  time 
thereof  he,  though  a  licensed,  was  not  a  practicing  phy- 
sician, and  also  that  he  had  been  addicted  to  the  use 
of  morphine  and  cocaine  intermittently  for  several 
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years.  He  had  only  shortly  before  making  the  pur- 
chases been  released  from  the  House  of  Correction 
where  he  had  been  inciarcerated  from  the  previous  Sep- 
tember. He  had  no  oflSce  and  no  patients,  and  there 
was  no  evidence  that  he  attempted  to  resume  or  engage 
in  the  practice  of  his  profession  after  his  incarceration 
as  aforesaid.  Proof  of  such  sales,  with  his  uncontro- 
verted  admissions  that  he  was  not  a  practicing  physi- 
cian, and  was  at  the  time  addicted  to  the  use  of  mor- 
phine and  cocaine,  authorized  even  a  directed  verdict. 

The  facts  that  the  clerks  who  made  the  sales  had  pre- 
viously dealt  with  Roberts  as  a  practicing  physician 
and  had  no  personal  knowledge  of  his  habits  consti- 
tuted no  defense  to  the  charge,  the  ordinance  not  re- 
quiring that  violations  thereof  shall  be  knowingly  and 
wilfully  made.  Proof  of  the  intent  or  the  ignorance 
of  the  clerks  making  the  sales  should  have  been  ad- 
mitted for  consideration  of  the  jury  in  determining  the 
amount  of  the  fine,  but  not  for  determining  the  ques- 
tion of  guilt.  But  no  complaint  can  be  made  as  to  the 
rejection  of  proof  on  these  matters  or  as  to  evidence 
and  remarks  alleged  to  have  been  prejudicial  or  as  to 
any  erroneous  instructions,  as  judgment  was  bound  to 
follow  from  the  undisputed  facts  and  was  fixed  at  the 
minimum  amount. 

It  is  a  rule  of  law  that  one  engaged  in  a  business 
brought  under  police  regulation  assumes  the  hazards 
thereof  and  must  be  held  to  strict  conformity  with  the 
requirements  of  the  laws  or  ordinances  governing  it. 
In  the  case  of  a  sale  of  intoxicating  liquors  to  a  minor, 
it  was  held  in  McCutcheon  v.  People,  69  111.  601,  that 
*Hhe  law  imposed  upon  the  licensed  seller  the  duty  to 
see  that  the  party  to  whom  he  sells  is  authorized  to 
buy,  and  if  he  makes  a  sale  without  this  knowledge,  he 
does  it  at  his  peril,"  and  that  ^4t  is  no  answer  to  this 
view  to  say  the  licensee  may  sometimes  be  imposed 
upon  and  made  to  suffer  the  penalties  of  the  law,  when 
he  had  no  intention  to  violate  its  provisions.    This  is 


Chicago — Fibst  Distbict — May,  1915.         527 

City  of  Chicago  v.  Truax  Greene  A  Co.,  192  111.  App.  524. 

a  risk  incident  to  the  business  he  has  undertaken  to 
conduct,  and,  as  he  receives  the  gains  connected  there- 
with, he  must  assume  also  with  it  all  the  hazards.'* 
This  and  other  cases  announcing  the  same  principle 
were  reviewed  and  followed  in  People  v.  Nylin,  236 
111.  19,  where,  contrary  to  the  statute,  a  party  sold 
liquor  in  quantities  less  than  five  gallons,  and  was  held 
chargeable  with  personal  knowledge  of  the  quantity 
the  bottles  sold  contained.  The  principle  applies  to 
any  business  brought  under  police  regulation.  Green- 
leaf  in  his  work  on  Evidence,  vol.  3,  sec.  21,  discussing 
the  question  of  ignorance  of  the  fact  or  state  of  things 
contemplated  by  police  and  other  laws  and  regulations, 
states  that  the  law  seems  ^'to  bind  the  party  to  know 
the  facts  and  obey  the  law  at  his  peril." 

In  the  instant  case,  plaintiff  in  error  was  bound  to 
know  whether  Roberts  was  a  practicing  physician,  and 
whether  he  was  a  person  addicted  to  the  use  of  said 
drugs.  The  evil  intended  to  be  abated  requires  the 
strictest  police  regulation.  It  is  no  objection  to  such 
rigid  enforcement  of  the  ordinance  that  the  extreme 
precaution  required  to  escape  the  penalty  of  its  viola- 
tion may  in  some  instances  impose  hardships.  The 
few  that  may  follow  f Fom  ignorance  of  fact  would  be 
better  endured  than  the  evils  that  would  result  from 
a  lax  enforcement  of  the  ordinance  designed,  as  it  is, 
to  stamp  out  an  evil  so  generally  recognized  that  it 
has  become  the  subject  of  both  State  and  national  leg- 
islation.   The  judgment  is  aflSrmed. 

Affirmed. 
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City  of  Ghieago,  Defendant  in  Error,  y.  Truax  Greene 
&  Company,  Plaintiff  in  Error. 

Gen.  No.  20,741.    (Not  to  be  reported  in*  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.     Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Proceeding  by  the  City  of  Chicago,  plaintiff,  against 
Truax  Greene  &  Company,  a  corporation,  defendant, 
for  violation  of  an  ordinance  of  the  City  of  Chicago 
prohibiting  the  sale  of  cocaine  by  a  druggist  or  other 
person  ^*  except  upon  the  written  prescription  of  a  duly 
registered  physician,"  and  except  that  the  drug  may 
lawfully  be  sold  at  wholesale  **upon  the  written  order 
of  a  licensed  pharmacist  or  licensed  druggist,  duly 
registered  practicing  physician,  licensed  veterinarian, 
or  licensed  dentist" 

The  evidence  showed  that  one  sale  was  made  upon 
an  order  purporting  to  be  signed  by  ''J.  R.  Hoffman, 
M.  D.,"  and  on  twelve  orders  purporting  to  be  signed 
*^J.  M.  Hoffman,  M.  D." 

It  was  not  contended  that  the  purchaser  came  within 
the  classes  excepted  by  the  ordinance  nor  was  it  denied 
that  the  orders  were  fictitious. 

The  defense  was  that  the  clerk  who  made  the  sales 
was  deceived  by  the  purchaser  into  the  belief  that  the 
orders  were  geniune  and  made  by  physicians  for  whom 
the  purchaser  was  a  messenger,  and  as  the  clerk  did 
not  intend  to  sell  to  the  purchaser  in  other  than  such 
representative  capacity,  there  was  no  sale  because 
there  was  no  meeting  of  minds. 

To  reverse  a  judgment  for  plaintiff,  defendant  pros- 
ecutes this  writ  of  error,  assigning  as  error  the  refusal 
of  the  court  to  admit  evidence  of  the  clerk's  intent  or 
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belief  and  evidence  of  the  directions  as  to  sales  given 
him  by  defendant,  and  also  the  ruling  and  remark  of 
the  court  that  defendant  must  not  argue  to  the  jury 
that  there  was  no  sale. 

Rice,  Lowes  &  O'Neil,  for  plaintiff  in  error. 

John  W.  Beckwith  and  Albert  J.  W.  Appell,  for 
defendant  in  error;  George  L.  Reker,  of  counsel. 

Mr.  PRBsroiNG  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  Dbugoibts,  §  6* — tohen  scienter  not  essential  to  unlawful  sale. 
In  a  proceeding  for  a  violation  of  the  ordinance  of  ttie  City  of 
Chicago  regulating  the  sale  of  cocaine  to  render  the  seller  liable, 
It  is  not  necessary  that  the  sale  be  knowingly  and  wilfully  made 
in  violation  of  the  ordinance,  as  the  seller  acts  at  his  peril. 

2.  Dbuogists,  §  6* — when  sale  on  fictitious  order  unlawful.  One 
selling  cocaine  on  an  order  is  bound  to  know  whether  the  order 
relied  upon  is  authentic  and  made  by  a  registered  or  licensed 
physician  as  provided  by  the  ordinance  of  the  City  of  Chicago. 

3.  Druggists,  §  6* — when  sale  a  question  of  law.  In  a  proceeding 
for  the  violation  of  the  ordinance  of  the  City  of  Chicago  regu- 
lating the  sale  of  cocaine,  where  the  undisputed  evidence  shows 
that  the  cocaine  was  delivered  and  paid  for,  but  upon  a  fictitious 
order,  the  question  as  to  whether  there  was  a  sale  is  one  of 
law  for  the  court  and  not  of  fact  for  the  jury. 

4.  Sales,  §  19* — when  genuineness  of  order  on  which  made  im- 
material. Where  there  is  a  delivery  by  a  salesman  to  a  cash 
purchase  of  goods  out  of  stock  kept  for  sale,  there  is  a  meet- 
ing of  minds,  even  though  the  seller  was  deceived  as  to  the 
genuineness  of  the  order  and  the  real  beneficiary. 

5.  Dbuggists,  §  6* — when  instruction  as  to  absence  of  guilty 
motive  proper.  In  a  proceeding  for  violation  of  the  ordinance 
of  the  City  of  Chicago  regulating  the  sale  of  cocaine,  an  instruc- 
tion that  in  fixing  the  penalty  the  jury  may  consider  the  absence 
of  a  guilty  intent  or  the  existence  of  an  honest  motive  in  the 
mind  of  defendant's  clerk  who  made  the  sale,  is  proper. 

•See  nilnols  Notes  Difrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly, 
topic  and  section  number. 
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6.  Appeal  and  error,  §  1512* — when  rulings  Tiarmleas  error.  In 
a  proceeding  for  the  violation  of  the  ordinance  of  the  City  of 
Chicago  regulating  the  sale  of  cocaine,  where  a  judgment  against 
defendant  was  bound  to  follow  the  undisputed  facts  and  the 
jury  fixed  the  minimum  penalty  for  the  offense,  error  of  the  court 
in  its  rulings  and  remarks  is  not  ground  for  reversal. 


Elmer  E.  Challenger,  Defendant  in  Error,  y.  Herehants 
&  Miners  Bank,  Plaintiff  in  Error.  First  National 
Bank,  Garnishee. 

Gen.  No.  20,689.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  K. 
pRiNDiviLLE,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  May  11,  1915. 
Rehearing  denied  and  opinion  modified  May  25,  1915. 

Statement  of  the  Case. 

Attachment  by  Elmer  E.  Challenger,  plaintiff, 
against  Merchants  &  Miners  Bank,  a  corporation,  de- 
fendant, First  National  Bank  of  Chicago  being  sum- 
moned as  garnishee,  to  recover  the  sum  of  $815,  prin- 
cipal and  interest  alleged  to  be  due  upon  a  certain 
check  which  defendant  had  certified. 

The  evidence  showed  that  in  the  latter  part  of  Sep- 
tember, 1913,  one  Heider,  representing  the  Common- 
wealth Corporation  (a  Delaware  corporation,  with  of- 
fice in  Detroit,  Michigan),  went  to  Calumet,  Michigan, 
for  the  purpose  of  selling  certain  of  the  capital  stock 
and  bonds  of  that  company.  Among  others  he  called 
upon  Norman  MacDonald,  Dr.  William  T.  King  and 
Harry  E.  King.  MacDonald  and  Dr.  King  and  the 
wife  of  Harry  E.  King  were  all  stockholders  of  the 
Metropolitan  State  Bank  of  Detroit,  Michigan.    Heider 

*Hee  Illlnol*)  Notes  Difrest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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falsely  represented  to  said  parties  that  the  Common- 
wealth Corporation  was  afiiliated  with  said  Metropoli- 
tan State  Bank  and  was  organized  by  said  bank  for 
the  purpose  of  handling  a  certain  class  of  investments 
which  the  bank  could  not  deal  in  under  Michigan  laws. 
As  a  result  of  Heider's  negotiations  with  said  parties 
separately,  MacDonald  agreed  to  purchase  thirty 
shares  of  the  capital  stock  of  the  Commonwealth  Cor- 
poration and  a  bond  of  the  company,  with  the  under- 
standing that  said  securities  would  be  sent  to  defend- 
ant for  delivery  to  MacDonald  upon  payment  of  the 
agreed  price;  Dr.  King  purchased  fifteen  shares  of 
stock  and  a  bond  of  the  company,  received  a  certificate 
for  said  shares  and  the  bond,  and  gave  a  New  York 
draft  of  the  defendant  for  $1,500  in  payment  therefor ; 
and  Harry  E.  King  purchased  eight  shares  of  stock 
and  a  bond  of  the  company,  received  a  certificate  for 
eight  shares  and  the  bond,  and  delivered  to  Heider  his 
(King's)  personal  check  for  $800,  dated  October  1, 
1913,  drawn  on  the  defendant,  and  payable  to  the  or- 
der of  the  Commonwealth  Corporation.  Heider  at 
once  presented  said  check  for  certification  and  the 
same  was  certified  by  the  defendant  on  October  1, 1913, 
and  returned  to  Heider.  This  is  the  check  sued  on  in 
the  present  action.  The  Commonwealth  Corporation 
transferred  it  by  indorsement  to  the  Hanover  Bank  of 
Lucey  &  Company,  of  Hanover,  Michigan,  and  that 
bank  indorsed  and  sent  it  to  the  La  Salle  Street  Trust 
&  Savings  Bank  of  Chicago,  which  bank  indorsed  it 
and  forwarded  it  to  the  defendant  for  collection  and 
remittance,  but  said  defendant  refused  to  pay  the 
check,  caused  it  to  be  protested  and  returned  it  to  said 
La  Salle  Street  Bank  of  Chicago,  which  bank  returned 
it  to  said  Hanover  Bank. 

Subsequently  the  Hanover  Bank  indorsed  and  de- 
livered the  check  to  the  plaintiff,  Elmer  E.  Challenger. 
Plaintiff  testified  that  the  Hanover  Bank  was  indebted 
to  him  for  certain  legal  services  rendered;  that  upon 
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his  making  demand  of  payment  for  said  services  a  rep- 
resentative of  that  bank  suggested  his  taking  said 
check  in  payment  of  his  services ;  that  after  investiga- 
tion he  accepted  the  check  in  payment  of  said  services, 
and  that  he  never  had  any  dealings  or  relations  with 
the  Commonwealth  Corporation. 

On  October  2, 1913,  the  day  after  Harry  E.  King  had 
delivered  said  check  to  Heider,  King  learned  that 
Heider's  representations  that  the  Metropolitan  State 
Bank  was  aflSliated  with  the  Commonwealth  Corpora- 
tion were  false.  King  had  been  induced  on  the 
strength  of  those  representations  to  purchase  said 
eight  shares  of  stock  and  the  bond.  He  immediately 
communicated  with  W.  B.  Anderson,  vice-president 
and  general  manager  of  the  defendant,  and  requested 
him  to  stop  payment  of  said  check  and  '^to  try  and  re- 
cover the  same."  About  the  same  time  MacDonald 
and  Dr.  King  received  the  same  information  and  they 
also  communicated  with  Anderson.  On  October  3, 1913, 
Anderson,  as  such  vice-president  and  general  mana- 
ger, wrote  the  following  letter  to  the  Commonwealth 
Corporation,  which  that  company  received  but  to  which 
it  made  no  reply: 

^^You  will  find  enclosed  certificate  #115  for  30 
shares  of  the  capital  stock  of  the  Commonwealth  Cor- 
poration in  the  name  of  Norman  MacDonald,  and  bond 
#512  for  $3,000.00,  received  by  mail  from  your  Mr. 
Heider,  for  the  account  of  Mr.  Norman  MacDonald. 
Mr.  MacDonald  has  requested  us  to  say  to  you  that  he 
does  not  wish  to  take  said  securities. 

*^Your  Mr.  Heider  sold  to  Dr.  William  T.  King  of 
Ahmeek  $1,500.00  of  securities  issued  by  your  corpora- 
tion, and  he  also  sold  to  Mr.  Harry  E.  King,  of  Laur- 
ium,  $800.00  of  said  securities.  These  three  gentlemen 
have  requested  us  to  say  to  you  that  said  securities 
were  sold  to  them  under  false  representations,  and  we 
were  requested  to  stop  payment  of  our  New  York  draft 
for  $1,500.00  issued  in  payment  of  securities  sold  to 
Dr.  William  T.  King,  and  payment  has  also  been 
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stopped  on  certified  check  issued  in  payment  of  secur- 
ities sold  to  Mr.  Harry  E.  King. 

^*If  you  will  return  to  this  bank  the  New  York  draft 
and  certified  check  aforementioned,  we  shall  send  to 
you  the  securities  sold  to  Dr.  William  T.  Bang  and  Mr. 
Harry  E.  King.'' 

The  case  was  tried  before'  the  court  without  a  jury 
and  the  issues  as  to  the  attachment  and  as  to  the  merits 
were  found  against  defendant,  and  plaintiff's  damages 
were  assessed  at  $815. 

Upon  this  finding  judgment  was  rendered,  sustain- 
ing the  attachment,  that  plaintiff  recover  of  defendant 
$815  and  that  defendant  have  judgment  on  the  answer 
of  the  garnishee  and  recover  said  sum  of  the  garnishee 
for  the  use  of  the  plaintiff. 

To  reverse  this  judgment,  defendant  sues  out  this 
writ  of  error. 

Miller,  Starr,  Packard  &  Peckham,  for  plaintiff  in 
error ;  Charles  L.  Cobb,  of  counsel. 

M.  E.  Gallion  and  Elmer  J.  Tone,  for  defendant  in 
error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  CoNTBACTS,  I  276* — what  sufficient  rescisHon,  It  is  not  euffl- 
cient  for  one  who  desires  to  rescind  a  contract  merely  to  signify 
an  intention  to  rescind,  but  he  must  either  return  the  property 
purchased  or  tender  it  to  the  vendor. 

2.  Contracts,  §  278* — tohen  conditional  tender  of  resdsaion  in- 
sufficient,    A  conditional  tender  of  rescission  is  insufficient 

*Se«  niinols  Notes  Uigewt,  Vols.  XI  to  XV,  mad  Camalatlve  Quarterly,  same  , 
topic  and  section  number. 
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Joseph  Bedlowski^  Defendant  in  Error,  y.  Orossfeld  & 
Boe  Company,  Plaintiff  in  Error. 

Gen.  No.  20,647. 

1.  Municipal  Coubt  of  Chicago,  §  13* — when  amendment  equivor 
lent  to  suhstitution  of  party.  Where,  after  the  filing  of  a  statement 
and  affidavit  of  claim  and  appearance  and  filing  of  affidavit  of 
merits  by  defendant,  an  order  is  entered  on  motion  of  plaintifE 
amending  the  papers,  records  and  proceedings  in  the  cause  by 
making  another  coplaintiff  and  dismissing  as  to  plaintiff,  the  effect 
of  the  order  is  to  substitute  the  coplaintiff  as  sole  plaintiff  instead 
of   the   original   plaintiff. 

2.  Parties,  §  32* — when  amendment  aubBtituting  party  not  er- 
ror.  An  order  amending  the  papers,  records  and  proceedings 
may  be  entered  In  a  fourth-class  case  substituting  a  plaintiff  for 
the  original  plaintiff,  though  the  statement  and  affidavit  have  been 
filed  and  defendant  has  appeared  generally  and  filed  an  affidavit 
of  merits. 

E^rror  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  S. 
LaBuy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.     Opinion  filed  May  11,  1915. 

Allen,  Whipple  &  Ward,  for  plaintiflf  in  error ;  John 
J.  Ward,  of  counsel. 

Gorman,  Pollock,  Sullivan  &  Livingston,  for  de- 
fendant in  error. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

On  September  26,  1913,  an  action  of  the  fourth-class 
in  tort  was  commenced  in  the  Municipal  Court  of  Chi- 
cago in  the  name  of  Stanislaw  Eutkowski,  plaintiff, 
.  against  the  Grossfeld  &  Eoe  Company,  a  corporation, 
defendant,  to  recover  damages  in  the  sum  of  $200,  and 
a  statement  and  affidavit  of  claim  were  filed.    The  de- 
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fendant  corporation  was  duly  served  and  entered  its 
general  appearance  and  filed  an  aflSdavit  setting  forth 
its  defense  upon  the  merits.  It  appears  from  the 
clerk's  transcript  of  the  record  that  on  January  21, 
1914,  the  following  order  was  entered  of  record:  *^0n 
motion  of  the  plaintiff  herein,  it  is  ordered  that  all 
papers,  records  and  proceedings  in  this  cause  be  and 
they  are  hereby  amended  by  making  Joseph  Redlowski 
co-plaintiff  herein,  and  dismissed  as  to  Stanislaw  Rut- 
kowski.^' 

We  are  of  the  opinion  that  the  effect  of  this  order 
was  to  substitute  Joseph  Redlowski,  as  sole  plaintiff 
in  the  action,  in  place  of  Stanislaw  Rutkowski,  in  whose 
name  the  action  was  originally  commenced. 

It  further  appears  from  said  transcript  that  on 
March  27,  1914,  leave  was  granted  the  defendant  to 
file  a  ^'special  appearance";  that  such  special  appear- 
ance was  filed;  that  on  June  8,  1914,  the  defendant 
moved  that  the  cause  be  dismissed  ^*for  want  of  juris- 
diction of  the  parties,"  but  that  the  motion  was  over- 
ruled; that  on  June  19,  1914,  the  cause  c^me  on  for 
trial  before  the  court  without  a  jury,  that  evidence 
was  heard,  etc.,  that  the  court  found  the  defendant 
guilty  as  charged  in  plaintiff's  statement  of  claim,  and 
assessed  his  damages  at  the  sum  of  $149.08  in  tort, 
and  on  the  same  day  entered  judgment  in  said  sum 
against  the  defendant;  and  that  on  July  6,  1914,  a  writ 
of  error  from  this  Appellate  Court  was  filed.  No  state- 
ment of  facts,  stenographic  report  or  bill  of  exceptions 
is  contained  in  the  transcript. 

It  is  contended  by  counsel  for  defendant  that  the 
court  erred  in  allowing  the  substitution  of  Joseph  Red- 
lowski for  Stanislaw  Rutkowski,  as  plaintiff,  and  that 
the  judgment  is  void  for  want  of  jurisdiction  of  the 
parties. 

Section  1  of  chapter  7  of  the  Illinois  Statutes  (J.  & 
A.  If  300)  provides : 
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!  ^^That  the  court  in  which  an  action  is  pending  shall 

j  have  power  to  permit  amendments  in  any  process, 

pleading  or  proceeding  in  snch  action,  either  in  form  or 
substance,  for  the  furtherance  of  justice,  on  such  terms 
as  shall  be  just,  at  any  time  before  judgment  rendered 
therein." 

Section  39  of  chapter  110  of  said  Statutes  (J.  &  A. 
^  8576)  provides: 

^*At  any  time  before  final  judgment  in  a  civil  suit, 
amendments  may  be  allowed  on  such  terms  as  are  just 
and  reasonable,  introducing  any  party  necessary  to  be 
joined  as  plaintiff  or  defendant,  discontinuing  as  to 
any  joint  plaintiff  or  joint  defendant,  changing  the 
form  of  the  action,  and  in  any  matter  either  of  form 
or  substance,  in  any  process,  pleading  or  proceeding 
which  may  enable  the  plaintiff  to  sustain  the  action  for 
the  claim  for  which  it  was  intended  to  be  brought  or 
the  defendant  to  make  a  legal  defense.  The  adjudica- 
tion of  the  court  allowing  an  amendment  shall  be  con- 
clusive evidence  of  the  identity  of  the  action." 

We  do  not  think  that  it  is  shown  in  the  transcript 
before  us  that  any  error  was  committed  by  the  trial 
court.  While  the  cases  of  Zukowski  v.  Armour,  107 
111.  App.  663,  and  Henry  v.  Seaton,  170  111.  App.  1, 
cited  by  counsel  for  defendant,  seem  to  support  their 
contention,  the  decisions  of  our  Supreme  Court  and 
other  decisions  of  the  Appellate  Court  appear  to  be 
the  other  way.  Tewtonia  Life  Ins.  Co.  v.  Mueller,  77 
111.  22,  23;  McDowell  v.  Toivn,  90  111.  359;  Thomas  v. 
Fame  Ins.  Co.,  108  111.  91,  99;  United  States  Ins.  Co. 
V.  Ludivig,  108  111.  514,  518;  Congress  Const.  Co. 
V.  Farson  d  Libbey  Co.,  199  111.  398,  404;  Kanawha  Dis- 
patch  V.  Fish,  219  111.  236,  241 ;  Chesapeake  S  0.  Ry. 
Co.  V.  Fish,  170  111.  App.  359,  363;  Chicago-Virden 
Coal  Co.  V.  Bradley,  134  111.  App.  234,  237.  In  Teutonia 
Life  Ins.  Co.  v.  Mueller,  supra,  our  Supreme  Court, 
referring  to  said  statutes,  said:  *' Under  the  liberal 
provisions  of  this  statute,  any  amendment  in  civil  ac- 
tions, either  in  form  or  substance,  is  permissible,  that 
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tends  to  the  furtherance  of  justice.  The  amendment 
allowed  in  this  case  was  simply  to  substitute  the  real 
parties  in  interest  as  plaintiffs.  Clearly  this  was  with- 
in the  discretion  of  the  court,  to  enable  the  parties  Ho 
sustain  the  action  for  the  claim  for  which  it  was  in- 
tended to  be  brought.'  "  In  Thomas  v.  Fame  Ins.  Co.y 
supra,  referring  to  the  section  of  the  statutes  last 
above  quoted,  the  court  said:  *'In  furtherance  of  the 
intention  of  the  legislature  a  very  broad  and  liberal 
construction  has  been  given  to  this  section.  It  was 
evidently  the  intention  of  the  legislature  in  adopting 
this  provision,  that  no  amendment  after  the  commence- 
ment of  the  suit  and  before  final  judgment,  resulting 
in  a  change  or  substitution  of  parties  to  the  action  or 
in  a  change  of  the  form  of  the  action,  should  be  deemed 
a  change  of  the  action  itself."  In  Kanawha  Dispatch 
V.  Fish,  supra,  it  is  said:  *' Under  our  liberal  statute 
of  amendments  there  may  be  an  entire  change  of  plain- 
tiffs .where  necessary." 

Finding  no  error  in  the  record  the  judgment  of  the 
Mttnidpal  Court  is  affirmed. 

Affirmed. 
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Tony  Nosil  by  Joseph  Nosil,  Defendant  in  Error,  j. 
Ellis  Time  Stamp  Company,  Plaintiff  in  Error. 

Oen.  No.  20,707.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hugh  J. 
Keabns,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Action  of  the  fourth  class  by  Tony  Nosil,  a  minor, 
by  his  next  friend,  Joseph  Nosil,  against  Ellis  Time 
Stamp  Company,  a  corporation,  defendant,  to  recover 
for  personal  injuries. 

Plaintiff  entered  the  employ  of  defendant  on  June 
17,  1912,  being  put  to  work  by  the  foreman  at  a  punch 
press  in  defendant's  factory.  On  the  morning  of  June 
19,  1912,  while  he  was  working  at  the  press,  two  of 
his  fingers  were  caught  in  the  press  and  were  cut  off 
at  a  point  about  one-sixteenth  of  an  inch  back  of 
the  nail.  The  cause  was  tried  before  a  jury  resulting 
in  a  verdict  and  judgment  against  the  defendant  com- 
pany for  six  hundred  and  fifty  dollars.  Defendant 
brings  this  writ  of  error  to  reverse  the  judgment. 

In  plaintiff's  amended  statement  of  claim  it  was 
charged  that  defendant  was  negligent  (a)  in  failing  to 
provide  suitable  guards  on  said  jtanch  machine,  con- 
trary to  the  statute,  (b)  in  using  said  punch  press 
when  the  same  was  known  to  be  dangerously  defective, 
contrary  to  the  statute,  and  (c)  in  failing  to  provide 
suitable  and  proper  means  for  disconnecting  the  power 
from  said  press  while  same  was  used  by  employees, 
contrary  to  the  statute. 

To  this  amended  statement  of  claim  the  defendant 
filed  an  aflSdavit  of  merits  in  which  it  set  up  as  a  de- 
fense the  provisions  of  the  act  commonly  known  as  the 
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*' Workmen's  Compensation  Act  of  1911"  (J.  .&  A. 
^^  5449  et  seq)j  approved  June  10,  1911,  and  in  force 
May  1,  1912.  It  was  alleged  that  the  defendant  had 
elected  to  provide  and  pay  compensation  for  injuries 
sustained  by  any  employee,  arising  out  of  and  in  the 
course  of  employment,  according  to  the  provisions  of 
said  act,  and  that  thereby  the  defendant  had  relieved 
itself  from  any  liability  for  the  recovery  of  damages 
by  plaintiff  except  as  in  said  act  provided ;  that  plaintiff 
had  not  filed  a  notice  disaflSrming  said  act  with  the 
Secretary  of  the  State  Bureau  of  Labor  Statistics,  and 
should  thereby  be  deemed  to  have  accepted  the  pro- 
visions of  said  act  and  to  be  bound  thereby;  and  that 
plaintiff  has  made  no  effort  to  have  his  compensation 
under  said  act  fixed  and  determined. 

After  the  affidavit  of  merits  had  been  filed  by  the 
defendant,  plaintiff  asked  leave  of  court  to  file  thereto 
an '  *  affidavit  and  replication. ' '  Leave  was  granted  and 
the  same  was  filed  on  June  3,  1913.  Plaintiff  therein 
alleged,  inter  alia,  that  he  should  not  be  barred  from 
maintaining  his  aforesaid  action  against  defendant  by 
reason  of  anything  contained  in  its  affidavit  of  merits 
because  plaintiff  says  that  defendant,  as  employer  of 
plaintiff,  did  not  furnish  to  plaintiff  personally  at  the 
time  of  hiring,  or  post  in  a  conspicuous  place  at  the 
plant  or  in  the  room  or  place  where  plaintiff  was  em- 
ployed, a  legible  statement  of  the  compensation  pro- 
visions of  said  Workmen's  Compensation  Act  of  1911. 

Defendant  did  not  in  any  manner  join  issue  on  the 
allegations  contained  in  said  replication,  but,  on  June 
5,  1913,  just  as  the  cause  was  called  for  trial  and  be- 
fore the  jury  were  impaneled,  defendant  asked  and  ob- 
tained leave  to  file,  and  filed,  a  new  affidavit  of  merits, 
in  which  defendant  made  no  mention  of  said  Work- 
men's Compensation  Act.  It  was  therein  alleged  (1) 
that  defendant  did  not  fail  to  provide  suitable  guards 
on  said  punch  machine,  but  that  on  the  contrary  the 
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machine  was  properly  equipped;  (2)  that  said  press 
was  not  dangerously  or  at  all  defective;  (3)  that  it  was 
provided  with  proper  means  for  disconnecting  the 
power  therefrom;  (4)  that  plaintiff's  injuries  were  due 
solely  to  his  own  negligence  and  not  to  any  negligence 
of  defendant;  (5)  and  that  plaintiff,  before  entering 
upon  his  work  on  said  press  represented  to  defendant 
that  he  was  familiar  with  the  operation  of  such  presses, 
and  that  defendant,  relying  upon  said  representations, 
permitted  him  to  operate  said  press. 

Immediately  after  defendant  had  filed  said  new  affi- 
davit of  merits,  plaintiff  asked  and  obtained  leave  to 
file,  and  did  file,  an  ** additional"  statement  of  claim, 
and  it  was  ordered  that  defendant's  said  affidavit  of 
merits  stand  as  answer  thereto.  In  this  additional 
statement  of  claim  plaintiff  also  claimed  damages  be- 
cause of  the  negligence  of  defendant  (1)  in  failing  to 
provide  plaintiff'  with  a  safe  place  to  work;  (2)  in  fur- 
nishing to  plaintiff  a  dangerous  punch  press,  in  that 
the  same  would  repeat  and  come  down  without  warn- 
ing; and  (3)  in  placing  plaintiff,  a  young  and  inex- 
perienced person,  16  years  of  age,  to  work  upon  a  dan- 
gerous press  without  instructing  and  warning  him 
with  the  usual  and  customary  directions  for  the  proper 
running  of  said  press,  whereby  he,  while  using  ordi- 
nary care  for  his  own  safety,  was  seriously  and  per- 
manently injured,  etc. 

The  stenographic  report  of  the  proceedings  below 
showed  that  the  case  was  tried  as  though  with  the 
understanding  between  court  and  counsel  that  the 
Workmen's  Compensation  Act  were  not  in  it,  and  that 
defendant's  only  defenses  were  those  contained  in  the 
new  affidavit,  no  attempt  being  made  to  show  that  at 
the  time  of  plaintiff's  hiring  he  was  personally  fur- 
nished with,  or  that  there  was  posted  in  defendant's 
factory,  a  legible  statement  of  the  compensation  pro- 
visions of  the  act 
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Rath JE  &  Weseman,  for  plaintiff  in  error, 

Eabl  J,  Walker,  for  defendant  in  error, 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Pleadiivo,  §  420* — when  defense  held  to  Z>e  ahandcned.  In  an 
action  by  an  employee  for  personal  injuries,  where  defendant,  In 
its  original  affidavit  of  merits,  set  up  the  provisions  of  the  Work- 
men's Compensation  Act  of  1911  as  a  defense,  and  plaintiff  in  re- 
ply alleged  certain  facts  showing  that  he  should  not  be  bound  by 
the  act,  and  defendant  did  not  deny  the  existence  of  the  facts 
thus  alleged,  but  filed  a  new  affidavit  of  merits  setting  up  new  and 
different  defenses  and  not  mentioning  the  act  as  a  defense,  and  the 
case  is  tried  without  reference  to  that  defense,  the  defense  based 
on  the  act  is  abandoned. 

2.  Master  and  servant,  §  676* — when  evidence  supports  judg- 
ment. Evidence  in  an  action  by  a  minor  employee  for  personal  in- 
juries examined  and  held  to  support  verdict  and  Judgment  for 
plaintiff. 


Tony  lannl.  Plaintiff  in  Error,  t.  Thomas  Caros  and 
George  Preparas,  Defendants  in  Error. 

Gen.  No.  20,725.    (Not  to  he  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Joseph  P. 
Ratferty,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Reversed  with  finding  of  facts.  Opin- 
ion filed  May  11,  1915. 

•See  nilnoU  Notes  Dlirest,  Vols.  XI  to  XV,  And  CumalatlTo  quarterly,  MUiie 
topie  and  BOcUon  niunber* 
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Statement  of  the  Case. 

Replevin  by  Tony  lanni,  plaintiff,  against  Thomas 
Caros  and  George  Preparas,  defendants,  to  recover 
possession  of  certain  fixtures  and  furniture. 

The  following  facts,  in  substance,  appear  in  the  cer- 
tified stenographic  report :  The  fixtures  and  furniture 
replevied  were  contained  in  a  certain  shoe-shining 
parlor  in  Chicago.  Prior  to  April  22,  1913,  one  Ro- 
zario  Dispenza  rented  the  premises  and  purchased  the 
fixtures  and  furniture.  One  Jack  Cremo  worked  for 
him.  On  April  22,  1913,  Dispenza  sold  the  shoe-shin- 
ing business  and  said  fixtures  and  furniture  to  Cremo 
for  the  sum  of  $750.  This  transfer  was  evidenced  by 
a  bill  of  sale,  which  was  recorded  on  May  5,  1913,  in 
the  recorder's  oflSce  of  Cook  county,  Illinois.  Subse- 
quently Cremo  sold  the  business  and  the  fixtures  and 
furniture  to  plaintiff  for  the  sum  of  $610.  This  trans- 
fer was  also  evidenced  by  a  bill  of  sale,  recorded  on 
May  22,  1913.  Plaintiff  conducted  the  business  on  the 
same  premises  until  some  time  in  the  month  of  June, 
1913,  when  he  went  to  Italy  on  account  of  the  illness  of 
his  mother  residing  there,  and  left  his  business  and  the 
furniture  and  fixtures  in  charge  of  Dispenza.  Plain- 
tiff testified  that  when  he  left  Chicago  to  go  to  Italy 
*' Cremo  was  working  in  the  place  and  Dispenza  was 
running  it."  Some  time  after  plaintiff  left  Chicago, 
the  defendants,  as  first  parties,  and  Dispenza  and 
Cremo,  as  second  parties,  signed  a  written  agreement, 
dated  June  10,  1913,  whereby  said  second  parties 
agreed  to  sell  for  $375,  and  the  defendants  agreed  to 
purchase  said  shoe-shining  parlor  and  business,  and 
the  fixtures,  furniture,  etc.,  contained  in  said  parlor. 
The  agreement  provided  that  defendants  should  pay 
said  second  parties  $200  cash,  and  the  balance  in 
monthly  payments,  $50  per  month  for  three  months 
and  $25  for  the  fourth  month,  and  futher  provided 
that  said  second  parties  (Dispenza  and  Cremo)  would 
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guaranty  that,  **if  any  one  claims  title  under  a  bill  of 
sale  or  otherwise,''  they  would  repay  to  defendants 
the  purchase  price.  On  October  21,  1913,  Dispenza 
and  Cremo  signed  and  acknowledged  a  bill  of  sale  con- 
vejdng  said  business,  fixtures,  furniture,  etc.,  to  de- 
fendants, and  defendants  thereafter  conducted  the  bus- 
iness on  the  same  premises.  When  plaintiff  returned 
to  Chicago  from  Italy  in  April,  1914,  he  found  the 
defendant,  George  Preparas,  in  charge  of  the  shoe- 
shining  parlor  and  asked  him  what  he  was  doing  there, 
and  Preparas  replied  that  he  and  Caros  had  purchased 
the  place  from  Dispenza,  and  requested  plaintiff  to  see 
Caros.  Plaintiff  did  so  and  Caros  suggested  that  plain- 
tiff and  Caros  visit  defendants'  attorney,  Morgan. 
Plaintiff  testified  that  when  they  called  on  Morgan  and 
the  situation  was  explained  to  him,  Morgan  said  to 
Caros:  *'I  told  you  lanni  might  come  back  and  make 
trouble.  *  *  *  Now,  you  have  got  trouble.  *  *  • 
I  told  you  not  to  buy  the  place."  Tony  Abinanti,  a 
notary  public  and  a  witness  for  plaintiff,  testified  that 
he  drafted  the  bill  of  sale  from  Cremo  to  plaintiff; 
that  he  saw  plaintiff  pay  Cremo  $610 ;  that  after  plain- 
tiff had  left  Chicago  he  was  asked  to  draw  the  bill  of 
sale  from  Dispenza  and  Cremo  to  defendants  but  that 
he  refused;  that  he  heard  Morgan,  Caros'  attorney, 
advise  Caros  not  to  buy  the  place  because  someone  else 
^had  an  interest  in  it;  that  he  told  Dispenza  that  he 
ought  not  to  sell  the  property  because  lanni  might  re-' 
turn  and  then  Dispenza  might  have  to  give  the  money 
back.  Plaintiff  further  testified  that  he  subsequently 
made  a  demand  on  defendants  to  turn  over  to  him 
said  furniture  and  fixtures,  and  that  upon  defendants' 
refusal  he  commenced  the  present  replevin  action. 

The  defendants  in  their  affidavit  of  merits  denied 
that  they  unlawfully  took  or  unlawfully  detained  the 
property,  and  alleged  that  the  same  was  their  prop- 
erty, that  plaintiff  was  not  the  owner  or  entitled  to 
the  possession  of  the  same,  and  that  defendants  had 
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sustained  damages  in  the  sum  of  $200  by  reason  of 
the  wrongful  suing  out  of  the  writ.  The  ease  was 
tried  before  the  court  without  a  jury.  The  court  found 
that  the  right  to  the  possession  of  the  property 
replevied  was  not  in  the  plaintiff  and  assessed  defend- 
ants'  damages  at  the  sum  of  one  cent,  overruled 
plaintiff's  motions  for  a  new  trial  and  in  arrest  of  judg- 
ment, and  on  August  8,  1914,  entered  judgment  upon 
the  finding,  adjudging  that  defendants  recover  from 
plaintiff  the  possession  of  the  property,  that  a  writ 
of  retorno  habendo  issue,  and  that  defendants  recover 
from  plaintiff  said  damages  of  one  cent  together  with 
costs-  Plaintiff  seeks  by  this  writ  of  error  to  reverse 
the  judgment. 

Tone  &  Challbngeb,  for  plaintiff  in  error. 

James  B.  Heffebnan,  for  defendants  in  error. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Bailment,  §  13* — when  bailor's  title  not  affected  by  sale  by 
bailee.  The  sale  of  a  bailment  by  a  mere  baUee  having  no  right 
to  sell  does  not  impair  the  bailor's  title. 

2.  Replevin,  §  124* — when  evidence  sufficient  to  establish  title. 
Evidence  examined  in  action  of  replevin  and  held  sufficient  to 
establish  plaintiff's  title. 

*See  Ulinols  Notes  Disest,  Vols.  XI  to  XV,  and  Cnmiiltttivo  gaarterlj,  mom 
topic  and  soctlon  nnmbor. 
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Max  J.  Brandensteln  et  al.,  copartners,  trading  as  M. 
J.  Brandensteln  &  Company,  Appellants,  t.  Geo.  Bas- 
mnssen  Company,  Appellee. 

Oen.  No.  20,747.    (Not  to  be  reported  In  full.) 

Appeal  from  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt 
Olson,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Affirmed.  Opinion  filed  May  11,  1915. 
Rehearing  denied  May  25,  1915. 

Statement  of  the  Case. 

Action  of  assumpsit  in  the  first  class  by  Max  J. 
Brandenstein,  Manfred  Brandenstein  and  Edward 
Brandenstein,  copartners,  trading  as  M.  J.  Branden- 
stein &  Company,  plaintiffs,  against  Geo.  Rasmussen 
Company,  a  corporation,  defendant. 

One  Alfred  Adelsdorfer  was  the  manager  of  plain- 
tiffs' business,  and  George  Rasmussen  and  W.  Mat- 
thiesen  were  respectively  the  president  and  treasurer 
of  the  defendant.  The  action  was  brought  on  two 
written  instruments  or  notes,  one  of  which  is  as  fol- 
lows: 

**  Chicago,  4/12/1913. 

Geo.  Rasmussen  Company  hereby  agrees  to  pay  to 
M.  J.  Brandenstein  &  Co.,  one  thousand  dollars  on  the 
12th  day  of  June,  1913,  in  part  settlement  of  a  certain 
carload  of  coffee  damaged  in  the  flood,  while  in  transit 
from  New  York. 

(Signed)     Geo.  Rasmussen  Company, 
Geo.  Rasmussen,  Pres. 
W.  Matthiesen,  Treas.'' 

The  other  instrument  was  the  same  except  that  the 
date  of  maturity  was  August  12,  1913.  Plaintiffs 
claimed  that  the  sum  of  $2,017.50  was  due  them.  The 
defendant's  defense,  as  stated  in  its  affidavit  of  merits, 
was  in  substance,  that  plaintiffs  represented  to  defend- 
ant that  plaintiffs  had  delivered  to  defendant,  at  New 
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York  City,  one  carload  of  coffee,  to  wit,  245  bags  of 
coffee,  that  said  coffee  was  the  property  of  defendant 
after  said  delivery  at  New  York  City,  that  said  coffee 
had  been  damaged  or  destroyed  while  in  transit  from 
New  York  City  to  Chicago,  and  that  defendant  had  be- 
come liable  and  was  indebted  to  plaintiffs  for  said  cof- 
fee ;  that  defendant,  relying  upon  the  representation  of 
plaintiffs  that  they  had  delivered  the  coffee  to  defend- 
ant at  New  York  City,  executed  the  two  instruments 
sued  upon  in  part  payment  of  the  coffee;  that  after- 
wards defendant  learned  and  states  the  fact  to  be  that 
said  representation  was  false  and  untrue;  that  plain- 
tiffs did  not  deliver  said  coffee,  or  any  part  thereof, 
to  defendant  at  New  York  City,  or  elsewhere ;  that  de- 
fendant was  not  indebted  in  any  sum  to  plaintiffs  at 
the  time  of  executing  said  instruments  either  for  said 
coffee  or  for  any  other  matter  or  thing;  that  said  in- 
struments were  made  without  any  good  or  valuable 
consideration,  that  the  consideration  therefor  has 
wholly  failed,  and  that  said  instruments  were  obtained 
by  false  representations. 

The  facts  as  disclosed  from  the  evidence  are,  in  sub- 
stance, as  follows :  Between  February,  1911,  and  Feb- 
ruary, 1913,  defendant  had  purchased  various  lots  of 
coffee  from  plaintiffs.  The  first  two  shipments  were 
made  early  in  the  year  1911,  upon  the  understand- 
ing that  defendant  was  to  have  the  money  in  New  York 
to  pay  for  the  coffee  before  the  shipments  were  made 
to  defendant.  In  March,  1911,  George  Rasmussen, 
while  in  New  York,  told  Adelsdorfer  that  it  was  too 
expensive  for  defendant  to  have  its  money  in  New 
York  before  the  coffee  left  New  York,  and  it  was  there- 
upon agreed  that  future  shipments  to  defendant  should 
be  made  upon  ''draft  against  documents,"  and  that 
defendant  would  pay  the  drafts  upon  presentation  in 
Chicago.  Several  lots  of  coffee  were  afterwards 
shipped  to  defendant  and  paid  for  in  this  manner. 
Some  time  during  February,  1913,  Rasmussen  called 
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on  Adelsdorfer  in  New  York  and  as  a  result  of  the 
interview  defendant  contracted  to  purchase  the  coffee 
in  question,  which  at  that  time  was  in  transit  and  not 
yet  received  by  plaintiffs.  It  was  agreed  that  defend- 
ant should  pay  plaintiffs  what  the  coffee  had  cost  plain- 
tiffs, plus  a  commission  or  profit  to  plaintiffs  of  15 
cents  per  bag,  and  plus  all  charges  for  insurance,  etc., 
and  for  the  handling  of  the  coffee  until  it  was  put  on 
the  train,  and  that  the  shipment  of  the  coffee  to  de- 
fendant at  this  total  price  should  be  **f.  o.  b.  New 
York."  In  due  time  the  coffee  arrived  in  New  York, 
and  on  March  18,  1913,  plaintiffs  received  from  the 
Old  Dominion  Steamship  Company  in  New  York  a 
so-called  ''order  bill  of  lading,"  in  which  the  steam- 
ship company  acknowledged  the  receipt  in  apparent 
good  order  of  245  bags  of  coffee,  *' consigned  to  order 
of  M.  J.  Brandenstein  &  Co.  Destination,  Chicago. 
State  of  Ills.  Notify  Geo.  Easmussen  Co.  *  *  *  at 
Chicago,  •  *  *  Route  Norfolk  &  Western,  %  Wa- 
bash R.  R."  On  the  face  of  said  bill  of  lading  it  was 
stated  that  **the  surrender  of  this  original  order  bill 
of  lading  properly  endorsed  shall  be  required  before 
the  delivery  of  the  property. '^ 

Plaintiffs  indorsed  in  blank  the  bill  of  lading  **M. 
J.  Brandenstein  &  Co.,"  and,  on  March  20,  1913,  drew 
a  sight  draft  for  $5,040.17  on  defendant  payable  to  the 
order  of  the  State  Bank  of  Chicago,  and  inclosed  the 
bill  of  lading  and  draft  in  a  letter  addressed  to  said 
bank,  in  which  letter  plaintiffs  wrote:  **We  enclose 
herewith  bill  of  lading  for  245  bags  coffee  consigned 
to  our  own  order  at  Chicago,  with  instructions  to  notify 
George  Rasmussen  Co.  •  •  •  We  beg  to  enclose 
herewith  our  draft  for  $5,040.17,  with  exchange  and 
collection  charges  on  New  York,  on  Messrs.  George 
Rasmussen  Co.  Please  deliver  bill  of  lading  only  on 
payment  of  this  draft,  and  remit  proceeds  to  us."  The 
word  **only"  in  said  letter  was  underlined  in  red  ink. 
About  the  same  time  plaintiffs  mailed  to  defendant  at 
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Chicago  a  statement  or  invoice  showing  the  total  pur- 
chase price  of  the  coffee,  including  various  incidental 
charges  and  plaintiffs'  profit  therein  itemized,  to  be 
$5,040.17,  and  stating  that  the  amount  was  **  payable 
net  cash  sight  draft  against  shipping  documents 
through  State  Bank  of  Chicago.  In  New  York  Funds. ' ' 
When  the  State  Bank  (with  which  bank  defendant  then 
did  its  banking  business)  received  the  draft,  bill  of 
lading  and  letter  from  plaintiffs,  defendant  was  so  ad- 
vised by  telephone  by  the  bank,  and  defendant  re- 
quested the  bank  to  hold  the  draft  and  bill  of  lading 
until  the  arrival  of  the  coffee  in  Chicago.  This  the 
bank  agreed  to  do.  It  does  not  appear  that  the  draft 
and  bill  of  lading  were  formally  presented  to  defend- 
ant or  that  any  officer  or  representative  of  defendant 
saw  the  bill  of  lading.  The  coffee  never  arrived  at 
Chicago.  While  in  transit  in  the  State  of  Ohio  it  was 
.  greatly  damaged,  if  not  practically  destroyed,  by  rea- 
son of  the  Ohio  flood  of  1913. 

On  April  2,  1913,  defendant  wrote  plaintiffs  to  the 
effect  that  the  coffee  had  not  yet  arrived  in  Chicago, 
that  defendant  had  had  the  Wabash  Railroad  **  trace 
from  this  end,"  that  the  coffee  when  last  heard  from 
was  in  Ohio,  *' delayed  evidently  on  account  of  flood,'' 
and  suggesting  that  plaintiffs  *' start  tracer"  from 
their  end,  to  which  plaintiffs  replied,  on  April  4th, 
that  they  would  start  such  tracer,  and  that  Adelsdor- 
fer  would  arrive  in  Chicago  on  April  11th  or  12th.  On 
April  11th  defendant  received  a  telegram  from  plain- 
tiffs, dated  April  10th,  that  plaintiffs  had  just  been 
advised  that  the  car  containing  the  coffee  had  been 
caught  in  the  flood  and  was  at  Toledo,  Ohio,  and  had 
been  refused  by  the  Wabash  Eailroad  because  **  con- 
tents hot  and  steaming  causing  stench."  The  tele- 
gram further  stated :  * '  As  the  coffee  is  yours  we  have 
taken  no  action.  If  we  can  be  of  any  assistance  to  you 
by  sending  a  man  to  Toledo  to  sell  the  coffee  for  your 
account  at  your  expense,  telegraph  us  at  once  and  we 
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will  be  only  too  pleased  to  accommodate  you.'*  On 
April  11th  defendant  sent  a  representative,  one  Mass- 
mann,  to  Toledo  to  investigate,  and  he  arrived  there 
on  April  12th,  On  the  morning  of  April  11th  Adels- 
dorfer  arrived  in  Chicago  and  met  Easmussen  by  ap- 
pointment. Adelsdorfer  told  Easmussen  that  the  cof- 
fee belonged  to  defendant,  that  he  wanted  the  draft 
paid,  and  that  if  it  was  not  paid  plaintiffs  would  sue 
defendant.  Easmussen  replied  that  he  would  do  noth- 
ing until  he  had  received  word  as  to  the  coffee  from 
Massmann,  and  until  he  had  ascertained  whether  or 
not  the  coffee  was  defendant's  coffee,  and  arrange- 
ments were  made  for  another  meeting  on  the  following 
day.  On  the  morning  of  April  12th  Massmann  at  Tole- 
do communicated  with  defendant  over  the  long  dis- 
tance telephone,  informing  defendant  that  he  had  seen 
the  coffee,  that  it  was  ** practically  worthless,''  and 
that  *'not  more  than  $100  could  be  realized  upon  it." 

In  the  afternoon  of  April  12th  Adelsdorfer  met  Eas- 
mussen and  Matthiesen  in  Chicago,  and  further  nego- 
tiations were  had.  Adelsdorfer  testified,  in  substance, 
that  at  this  interview  he  again  stated  that  if  defendant 
did  not  pay  for  the  coffee  immediately  plaintiffs  would 
bring  suit  to  recover  the  purchase  price ;  that  he  fur- 
ther stated  that  the  coffee  was  shipped  f.  o.  b.  New 
York  and  that  it  was  defendant's  coffee;  that  he 
showed  a  letter  which  he  had  just  received  from  plain- 
tiff's New  York  attorney  in  which  the  said  attorney 
expressed  the  opinion  that  the  title  to  the  coffee  had 
passed  in  New  York  and  that  defendant  was  liable 
for  the  full  amount ;  and  that  Easmussen  stated  dur- 
ing the  interview  that  he  had  consulted  a  Chicago  at- 
torney who  had  advised  him  to  settle  without  taking 
the  matter  into  court.  Easmussen  denied  making  any 
such  statement  or  that  he  had  consulted  an  attorney. 
Easmussen  further  testified,  in  substance,  that  at  this 
interview  he  again  expressed  doubt  as  to  whether  the 
coffee  was  defendant's  coffee;  that  thereupon  Adels- 
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dorfer  said:  *'0f  course  it  is  your  coffee;  you  bought 
the  coffee  f.  o.  b.  New  York,  and  there  is  no  question 
but  it  is  your  coffee;  I  have  seen  my  lawyer  in  New 
York  about  it;'*  that  Adelsdorfer  further  said:  **I 
feel  sorry  for  you  people :  If  I  start  suit  its  going  to 
cost  me  some  money;  if  I  can  settle  this  thing  peace- 
ably I  am  willing  to  allow  you  whatever  it  might  cost 
for  lawyer's  fees  and  so  on";  that  finally  Adelsdorfer 
suggested  an  allowance  of  $500;  that  then  he  (Rasmus- 
sen)  said:  *^If  you  will  allow  us  $1,000,  I  will  think  it 
over  and  we  can  probably  make  a  settlement  on  that 
basis;"  that  Adelsdorfer  thereupon  said  that  he  would 
have  to  wire  his  office  in  New  York  and  that  as  soon  as 
he  received  a  reply  he  would  advise  defendant;  and 
that  later,  about  three  o'clock  in  the  afternoon,  Adels- 
dorfer called  at  defendant's  place  of  business  and 
further  negotiations  were  had  which  resulted  in  the 
drawing  of  the  notes  sued  upon  and  other  papers.  Mat- 
thiesen,  treasurer  of  defendant,  who  was  present  at  said 
interview  on  the  forenoon  of  April  12th  testified  that 
Adelsdorfer  then  '*told  us  that  the  coffee  belonged  to 
us  and  we  had  to  settle,  that  he  was  going  to  sue  for 
the  amount  of  the  coffee,  that  it  was  bought  f.  o.  b. 
New  York,  and  that  in  consequence  we  had  to  pay  for 
it;"  that  he  (Matthiesen)  believed  Adelsdorfer 's  state- 
ments that  the  coffee  had  been  shipped  f.  o.  b.  New 
York  and  the  coffee  belonged  to  defendant,  *' otherwise 
we  would  not  have  signed  the  notes."  Rasmussen  also 
testified  that  he  believed  Adelsdorfer 's  said  statements 
and  that  those  statements  were  *'the  basis  on  which 
I  made  the  settlement. ' '  Both  Rasmussen  and  Matthie- 
sen testified  that  prior  to  signing  the  notes  they  had 
not  seen  the  bill  of  lading,  which  was  still  with  the 
State  Bank.  Adelsdorfer  also  testified  that  at  the  in- 
terviews with  Rasmussen  or  Matthiesen  nothing  was 
stated  as  to  the  bill  of  lading  except  that  after  the 
papers  were  signed  he  promised  to  arrange  to  have 
the  same  turned  over  to  defendant  by  the  bank,  and 
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that  he  (Adelsdorfer)  did  not  at  any  time  inform  any 
person  connected  with  defendant  who  was  the  con- 
signee named  in  the  bill  of  lading. 

At  the  meeting  of  the  parties  at  defendant's  place 
of  business  on  the  afternoon  of  April  12,  1913,  the  two 
notes  sued  upon  were  executed  and  delivered  to  Adels- 
dorfer, and  two  other  like  notes,  maturing  at  dates 
subsequent  to  the  commencement  of  the  present  action, 
were  also  executed  and  delivered.  Adelsdorfer,  in 
the  name  of  plaintiffs,  signed  and  delivered  to  defend- 
ant a  receipt  to  the  effect  that  plaintiffs  had  received 
from  defendant  four  notes,  amounting  to  $4,040.17,  **as 
full  settlement  for  a  certain  carload  of  coffee  damaged 
in  the  flood  while  in  transit  from  New  York.  Whatever 
compensation  Geo.  Easmussen  Co.  receives  by  sale  or 
salvage,  or  by  settlement  with  railroad  company,  M.  J. 
Brandenstein  &  Co.  is  entitled  to  20  per  cent,  thereof." 
On  April  17th  defendant  received  the  bill  of  lading 
from  the  State  Bank,  the  bank  having  been  instructed 
by  plaintiff's  letter,  dated  April  14th,  to  turn  the  same 
over  to  defendant,  and  the  bank  returned  to  plaintiffs 
said  draft  of  $5,040.17.  Both  Easmussen  and  Matthie- 
sen  testified  that  they  first  learned  that  defendant  was 
not  the  consignee  named  in  the  bill  of  lading  when 
they  received  the  bill  of  lading  from  the  bank.  De- 
fendant never  made  any  attempt  to  get  the  coffee  from 
the  railroad  company,  or  to  get  any  money  from  the 
railroad  company,  and  never  realized  anything  by  way 
of  salvage  on  the  coffee.  Easmussen  further  testified 
that  after  the  bill  of  lading  was  received  from  the  bank 
and  he  had  ascertained  therefrom  that  plaintiffs  were 
the  consignees  named  therein,  he  for  the  first  time  con- 
sulted an  attorney,  who  expressed  it  as  his  opinion  that 
the  coffee  was  not  defendant's  coffee  at  any  time.  The 
first  note  matured  on  June  12, 1913,  and,  upon  the  same 
being  presented  to  defendant  for  payment,  defendant 
wrote  plaintiffs  that  it  would  not  pay  the  note,  or  any 
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of  the  other  notes,  for  the  reasons,  as  stated  in  sub- 
stance, that  the  defendant  had  been  induced  by  false 
and  fraudulent  representations  to  sign  the  notes  and 
that  they  were  without  consideration.  After  the  sec- 
ond note  matured  plaintiffs  commenced  the  present 
suit. 

Brecheb  &  Chindblom,  for  appellants;  Lambebt 
Kaspebs,  of  counsel. 

William  B.  Jabvis,  for  appellee. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Sales,  §  200* — when  indorsement  of  hill  of  lading  in  blanh 
insufficient  delivery.  Where  the  seller  consigns  goods  to  himself 
and  forwards  a  bill  of  lading,  indorsed  in  blank  and  with  draft 
attached,  to  a  bank  with  directions  that  the  bill  be  delivered  only 
on  payment  of  the  draft,  the  ownership  of  the  goods  remains  in 
the  seller  until  payment  of  the  draft,  and  the  risk  of  damage  to  the 
goods  while  in  transit  rests  upon  the  seller. 

2.  Bills  and  notes,  §  52* — when  compromise  of  invalid  claim 
insufficient  consideration.  Evidence  examined  and  held  sufficient 
to  support  finding  that  consideration  of  notes  in  suit  was  com- 
promise of  claim  having  no  valid  existence  and  therefore  insuffi- 
cient. 

3.  Bills  and  notes,  §  443* — when  evidence  sufficient  to  show 
fraud  and  misrepresentation.  Evidence  examined  and  held  to  war- 
rant finding  that  defendants  were  induced  to  sign  notes  in  suit 
through  fraud  and  misrepresentations  of  plaintiff's  manager. 

•»««  Illinois  Notes  Dlsest,  Vols.  XI  to  XV,  and  Cnmuiative  gurterty,  mm 
toplo  And  soctlon  number. 
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Teander  6.  Peterson^  Appellee,  t.  0.  G.  Peterson  et  al., 
Appellants. 

Oen.  No.  20,829.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wil- 
liam E.  Deyeb,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  Octoher  term,  1913.  Affirmed.  Opinion  filed  May  11, 
1916. 

Statement  of  the  Case. 

Bill  by  Teander  G.  Peterson,  complainant,  against 
0.  C.  Peterson  and  others. 

This  appeal  is  from  a  decree  of  the  Superior  Court 
of  Cook  county,  entered  July  16,  1913,  in  favor  of 
complainant.  The  appeal  was  originally  taken  to  the 
Supreme  Court  upon  the  theory  that  a  freehold  was 
involved  in  the  litigation,  and  at  the  February  term, 
1914,  the  Supreme  Court  rendered  a  judgment  in  the 
cause  affirming  the  decree.  But,  upon  petition,  a  re- 
hearing was  allowed,  and  at  the  June  term,  1914,  the 
Supreme  Court  transferred  the  cause  to  the  Appellate 
Court,  holding  that  it  had  no  jurisdiction  of  the  appeal 
inasmuch  as  a  freehold  was  not  involved  {Peterson  v. 
Peterson,  264  111.  121,  122). 

Complainant's  original  bill  was  filed  on  April  5, 
1911.  He  therein  prayed  for  an  accounting,  for  the 
specific  performance  of  a  verbal  contract  providing  for 
the  conveyance  to  him  of  the  premises  in  question,  and 
for  an  injunction  to  restrain  the  further  prosecution 
of  a  forcible  detainer  action  commenced  against  him 
on  April  3,  1911.  A  preliminary  injunction  was  is- 
sued. All  of  defendants,  0.  C.  Peterson,  William  A. 
Peterson,  Charles  J.  Ohman  and  Anna  S.  Ohman,  his 
wife,  filed  a  joint  and  several  answer,  denying  the 
material  allegations  of  the  bill,  and  the  cause  was  re- 
ferred to  a  master  in  chancery  to  take  proofs  and 
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report  his  conclusions  of  law  and  findings  of  fact  there- 
on. On  June  11,  1912,  by  leave  of  court  and  without 
prejudice  to  the  reference,  complainant  filed  an 
amended  bill. 

In  this  amended  bill  complainant  alleged,  in  sub- 
stance, that  prior  to  November  26,  1906,  the  defendant 
Charles  J.  Ohman  was  the  owner  of  certain  property 
on  St.  Lawrence  avenue  in  Chicago ;  that  said  property 
was  subject  to  a  trust  deed  (hereinafter  referred  to  as 
the  Strauss  mortgage)  executed  by  said  Ohman  and 
his  wife  to  secure  an  indebtedness  of  $9,800,  incurred 
for  the  purpose  of  erecting  three  two-flat  buildings  on 
said  property;  that  complainant  had  entered  into  a 
contract  with  said  Ohman  to  furnish  and  had  furnished 
certain  labor  and  materials  in  the  erection  of  said 
buildings;  that  on  November  26,  1906,  complainant 
filed  a  bill  in  the  Circuit  Court  of  Cook  county  against 
said  Ohman  and  others  to  enforce  a  mechanic's  lien 
on  said  property  and  buildings  for  said  labor  and 
materials  so  furnished;  that  in  said  mechanic's  lien 
cause  the  defendant,  0.  C.  Peterson,  acted  as  the  solic- 
itor for  said  Ohman  and  wife;  that  about  June  29, 
1909,  a  decree  was  entered  in  said  cause  establishing 
complainant's  right  to  a  mechanic's  lien  and  ordering 
a  sale  of  the  premises  to  satisfy  the  lien;  that  about 
July  23,  1909,  said  premises  were  sold  by  a  master  in 
chancery  to  V.  G.  Gallagher,  solicitor  for  complainant 
in  said  cause,  for  the  sum  of  $4,850.70;  that  subse- 
quently said  Gallagher  assigned  and  delivered  the 
master's  certificate  of  sale  to  complainant,  who  there- 
after borrowed  $1,000  from  the  Chicago  City  Bank, 
giving  his  note  therefor  and  pledging  said  certificate 
as  collateral  security;  that  at  the  time  complainant 
filed  his  said  bill  for  a  mechanic's  lien  he  was  residing, 
and  has  since  continuously  resided,  in  one  of  said  flats, 
and  that  after  said  premises  were  sold  as  aforesaid 
complainant  collected  certain  rents  from  other  per- 
sons, except  said  Ohman,  living  in  said  buildings ;  that 
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after  the  issuance  of  said  master's  certificate  of  sale 
said  Ohman,  the  owner  of  the  equity  of  redemption, 
assigned  and  transferred  to  the  defendant,  0.  C.  Peter- 
son, all  his  interest  in  the  income  from  said  buildings ; 
and  thereafter,  upon  an  accounting  bein^  had  between 
complainant  and  said  0.  C.  Peterson,  it  was  found 
that  complainant  was  indebted  to  said  0.  C.  Peterson, 
on  account  of  rents,  in  the  sum  of  $550,  which  sum 
complainant  was  then  unable  to  pay,  and  that  some 
time  in  the  early  part  of  the  year  1910,  by  agreement, 
said  0.  C.  Peterson  recovered  a  judgment  against 
complainant  for  said  sum,  which  judgment  remains 
unsatisfied;  that  prior  to  August  1,  1910,  said  Ohman 
had  paid  upon  the  principal  of  said  Strauss  mortgage 
the  sum  of  $1,500;  that  the  notes  evidencing  said  in- 
debtedness had  been  signed  by  complainant  as  well 
as  by  said  Ohman;  that  in  the  month  of  August,  1910, 
the  premises  were  subject  to  a  sale'  for  taxes,  and  the 
holder  of  the  tax  sale  certificate  would  have  become 
entitled  to  a  deed  thereunder  in  the  month  of  Novem- 
ber, 1910 ;  that  the  notes  secured  by  said  Strauss  mort- 
gage became  due  and  payable  in  September,  1910 ;  that 
in  August,  1910,  complainant  had  no  property  out  of 
which  the  said  0.  C.  Peterson  judgment  for  $550 
against  him  could  be  satisfied,  and  had  no  property 
except  said  master's  certificate  of  sale,  pledged  as 
aforesaid  to  the  Chicago  City  Bank,  all  of  which  was 
well  known  to  said  0.  C.  Peterson;  that  during  said 
month  of  August,  1910,  said  0.  C.  Peterson  approached 
complainant  for  the  purpose  of  obtaining  security  for 
the  payment  of  his  said  judgment,  and  such  negotia- 
tions were  had  that  it  was  agreed  between  complain- 
ant and  said  0.  C.  Peterson  that  complainant  would 
assign  said  master's  certificate  of  sale  to  said  0.  C, 
Peterson,  and  that  the  latter  would  take  up  complain- 
ant's note  of  $1,000  to  said  Chicago  City  Bank  for 
which  it  held  said  certificate  as  collateral,  would  re- 
deem said  premises  from  said  tax  sale,  would  pay  the 
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interest  due  on  said  Strauss  mortgage,  would  arrange 
for  an  extension  of  said  mortgage,  would  secure  the 
issuing  of  a  master's  deed  upon  said  certificate  if  the 
premises  were  not  redeemed,  and  would  hold  said  cer- 
tificate and  deed  as  security  for  the  paynaent  by  com- 
plainant to  him,  said  0.  C.  Peterson,  of  the  amounts 
so  to  be  advanced  and  of  the  amount  of  said  judgment 
with  interest  thereon,  and  that  upon  payment  by  com- 
plainant to  said  0.  C.  Peterson  of  said  amounts  so 
advanced,  together  with  the  amount  of  said  judgment 
and  interest  complainant  might  redeem  said  premises ; 
that  in  pursuance  of  said  agreement  complainant  as- 
signed his  interest  in  said  certificate  of  sale  to  said 
0.  C.  Peterson,  and  the  latter  paid  to  said  Chicago 
City  Bank  the  amount  of  complainant's  indebtedness 
to  it  and  received  from  the  bank  complainant's  said 
note  and  he  still  holds  the  same  as  an  obligation  against 
complainant ;  that  0.  C.  Peterson  also  paid  $800  upon 
the  balance  due  upon  the  notes  secured  by  said  Strauss 
mortgage  and  procured  a  new  loan  upon  the  premises 
in  the  sum  of  $7,500,  but  that  the  principal  note  evi- 
dencing the  former  loan,  signed  by  complainant  as 
well  as  by  said  Ohman  as  aforesaid,  was  not  cancelled 
and  the  same  remains  outstanding  as  a  liability  against 
complainant;  that  said  0.  C.  Peterson  also  paid  the 
amount  necessary  to  redeem  said  premises  from  said 
tax  sale,  and  also  paid  some  interest  which  had  accrued 
upon  the  balance  of  $8,300  due  upon  said  Strauss  mort- 
gage, and  has  since  also  paid  certain  accrued  interest 
on  said  indebtedness  of  $7,500;  that  the  reasonable 
rental  value  of  the  six  flats  in  said  buildings  is  $150 
per  month ;  that  said  flats  have  all  been  rented  and  the 
rents  thereof,  save  one  flat,  have  been  collected  either 
by  said  0.  C.  Peterson,  or  by  said  Ohman  or  his  wife 
pretending  to  act  under  authority  from  said  0.  C. 
Peterson;  that  complainant  has  lived  in  one  flat  but 
has  paid  no  rent  therefor  since  the  making  of  said 
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agreement  with  said  0.  C.  Peterson;  that  the  deed  to 
said  premises,  issued  upon  the  master's  certificate  of 
sale,  was  issued  on  or  about  October  24, 1910,  and  that 
said  0.  C.  Peterson  procured  the  same  to  be  issued  in 
the  name  of  the  defendant,  William  A.  Peterson,  a 
brother  of  said  O.  C.  Peterson,  but  that  said  William 
A.  Peterson  has  no  interest  in  said  premises  and  holds 
title  to  the  same  as  a  naked  trustee. 

Complainant  further  charged  in  his  amended  bill, 
in  substance  that  said  0.  C.  Peterson,  in  approaching 
complainant  in  August,  1910,  and  in  entering  into 
negotiations  with  him  as  aforesaid,  acted  as  the  rep- 
resentative of  and  in  conspiracy  with  said  Ohman  and 
wife  for  the  purpose  of  cheating  and  defrauding  com- 
plainant out  of  said  premises,  and  so  that  said  Ohman 
might  enjoy  the  beneficial  use  of  the  premises,  after 
the  expiration  of  the  period  of  redemption  from  said 
master's  sale,  without  paying  complainant  the  amount 
found  due  him  by  the  decree  in  said  mechanic's  lien 
cause;  that  the  said  Ohmans  have  collected  all  of  the 
rents  of  said  premises,  except  for  the  flat  occupied 
by  complainant,  and  have  retained  said  rents  for  their 
own  use  with  the  knowledge  and  consent  of  said  0. 
C.  Peterson,  and  as  part  of  said  conspiracy ;  that  com- 
plainant  has  frequently  requested  said  0.  C.  Peterson 
to  come  to  an  account  with  him  as  to  what  amount 
may  be  due  from  complainant  for  the  sums  so  advanced 
by  said  0.  C.  Peterson  and  for  the  amount  of  his  said 
judgment  and  interest  (complainant  to  be  allowed 
credit  for  the  rents  collected  less  any  proper  expendi- 
tures), and  that  said  O.  C.  Peterson  convey  said  prem- 
ises to  complainant  upon  the  payment  of  said  amounts, 
but  that  0.  C.  Peterson  has  refused  and  still  refuses 
to  account  and  denies  complainant's  right  to  redeem 
said  premises  in  accordance  with  said  agreement ;  that 
in  pursuance  of  said  scheme  to  cheat  and  defraud  com- 
plainant, said  0.  C.  Peterson  has  instituted  proceedings 
in  the  Municipal  Court  of  Chicago  to  evict  complain- 
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ant  from  said  flat  now  occupied  by  him,  and  that  unless 
restrained  said  0.  C.  Peterson  will  proceed  to  enforce 
his  legal  rights  against  complainant  in  derogation  of 
complainant's  equitable  rights  under  said  agreement. 
The  bill  prayed  that  an  account  be  taken  to  ascertain 
what  amount  remained  due  and  owing  to  said  0.  C. 
Peterson  from  complainant,  that  upon  payment  by 
complainant  of  such  amount  said  William  A.  Peterson 
be  decreed  to  execute  a  conveyance  of  said  premises 
to  complainant  and  that  possession  of  said  premises  be 
delivered  to  complainant,  and  that  the  defendant 
be  restrained  from  bringing  or  prosecuting  any  suit  or 
suits  at  law  in  respect  to  the  possession  of  said  prem- 
ises, etc. 

To  this  amended  bill  the  defendants  filed  a  joint 
and  several  answer,  denying  the  material  allegations 
of  the  bill  and  denying  that  complainant  was  entitled 
to  the  relief  sought,  and  by  an  amendment  to  the  an- 
swer they  set  up  the  statute  of  frauds  as  a  defense. 

0.  C.  Peterson  did  not  deny  the  agreement  or  that 
complainant  was  entitled  to  redeem,  but  he  claimed 
that  a  time  limit  was  fixed  for  this  redemption  by  com- 
plainant at  October  24,  1910,  which  was  the  time  when 
a  master's  deed  under  said  certificate  would  be  due. 
He  testified  that  he  agreed  to  take  up  the  certificate 
and  pay  the  taxes  and  the  interest,  and  that  he  would 
turn  the  property  back  to  complainant  upon  the  latter 
reimbursing  him  for  the  amounts  advanced  with  in- 
terest, plus  the  amount  due  on  his  judgment  and  pay- 
ment for  his  trouble  in  the  matter  and  payment  of 
$25  per  month  while  complainant  occupied  a  flat  in  the 
building,  provided  complainant  ''would  redeem"  or 
pay  all  those  amounts  ''before  October  24,  1910." 
Gallagher,  complainant's  attorney,  testified  that  after 
his  return  to  Chicago  and  after  said  agreement  had 
been  made  he  had  an  interview  with  0.  C.  Peterson, 
at  which  time  he  reproached  0.  C.  Peterson  for  deal- 
ing with  his  client  direct  and  during  his  absence,  and 
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that  0.  C.  Peterson  replied:  **Well,  I  don't  want  the 
property,  Gallagher;  don't  get  excited  and  talk  that 
way  about  it.  My  only  object  in  taking  over  the  cer- 
tificate was  to  make  sure  that  I  collect  that  judgment ; 
*  *  *  that  is  all  I  want;  *  *  *  if  he  can  sell 
the  property,  all  right;  if  I  can  sell  and  get  the  amount 
of  that  judgment,  and  what  I  have  invested,  with  in- 
terest on  it,  that  is  all  I  want."  Gallagher  further 
testified  to  the  effect  that  he  several  times  endeavored 
to  have  the  verbal  agreement  between  complainant 
and  0.  C.  Peterson  put  in  writing,  but  that  the  latter 
refused  so  to  do  and  further  refused  to  render  an  item- 
ized statement  of  what  he  claimed  was  owing  him  by 
reason  of  the  transaction.  Complainant  denied  that  it 
was  verbally  agreed  that  a  time  limit  within  which 
he  might  redeem  was  fixed  at  October  24,  1910. 

The  master  made  his  report  in  which  he  found  the 
facts  substantially  as  alleged  in  complainant's  amended 
bill.  The  master  further  found,  in  substance,  that 
subsequent  to  the  sale  of  the  premises  under  the  decree 
in  said  mechanic's  lien  proceedings  and  after  said 
Ohman  had  assigned  the  rents  to  0.  C.  Peterson,  Oh- 
man  continued  to  collect  the  rents  as  he  had  previously 
done,  but  that  it  did  not  satisfactorily  appear  that  any 
accounting  was  ever  had  as  to  said  rents  between  said 
Ohman  and  0.  C.  Peterson;  that  complainant  and 
said  Ohman  have  resided  in  flats  in  said  building  since 
the  same  were  erected;  that  the  master's  deed  on  said 
certificate  of  sale  was  due  on  October  24,  1910;  that 
said  Ohman 's  right  to  redemption  expired  on  July 
24,  1910,  and  that  his  said  assignment  of  the  rents  to 
0.  C.  Peterson  was  made  while  he  still  had  the  right 
of  redemption ;  that  complainant  did  not  pay  any  rent 
for  the  flat  occupied  by  him  to  said  Ohman  for  some 
considerable  period  prior  to  said  assignment  of  the 
rentals  from  Ohman  to  O.  C.  Peterson,  except  such 
rentals  as  were  included  in  said  0.  C.  Peterson's  judg- 
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ment  of  $550  against  complainant;  that  some  time 
prior  to  August  10,  1910,  0.  C.  Peterson,  acting  in 
behalf  of  said  Ohman,  entered  into  negotiations  with 
complainant,  through  said  V.  G.  Gallagher,  complain- 
ant's attorney,  for  the  purchase  of  said  master's  cer- 
tificate of  sale,  and  offered  to  pay  therefor  the  sum  of 
$2,800,  which  offer  was  refused;  that  during  said 
month  of  August,  1910,  while  complainant's  attorney, 
Gallagher,  was  absent  from  the  city,  0.  C.  Peterson 
visited  complainant  and  entered  into  negotiations  with 
him  which  resulted  in  the  making  of  the  verbal  agree- 
ment mentioned  in  complainant's  bill  and  the  assign- 
ment of  said  master's  certificate  to  0.  C.  Peterson  in 
accordance  with  said  agreement;  that  it  is  difficult  to 
determine  from  the  evidence  just  what  time  was  fixed 
by  the  parties  to  said  verbal  agreement  within  which 
complainant  might  redeem;  that  said  0.  C.  Peterson 
testified  that  the  date  for  redemption  was  fixed  at 
October  24, 1910 ;  that  even  though  the  time  of  redemp- 
tion was  fixed  at  said  date,  complainant  could  not  then 
have  redeemed  from  0.  C.  Peterson  because  the  latter 
had  not  then  performed  his  part  of  the  agreement,  in 
that  on  said  date  said  Strauss  mortgage  and  other 
items  which  0.  C.  Peterson  had  agreed  to  pay  had  not 
been  paid;  that  0.  C.  Peterson,  on  August  8,  1910, 
paid  $1,000  to  said  Chicago  City  Bank,  and  received 
from  said  bank  complainant's  note  of  $1,000,  and  also 
received  said  master's  certificate  so  deposited  as  col- 
lateral security  to  said  note,  but  that  said  note  was  not 
surrendered  to  complainant  and  is  now  a  valid  indebt- 
edness from  complainant  to  0.  C.  Peterson;  that  0.  C. 
Peterson  also  paid  the  sum  of  $761.20  to  redeem  the 
premises  from  said  tax  sale;  that  after  the  master's 
deed  was  issued  to  said  William  A.  Peterson  October 
24,  1910,  to  wit,  on  November  22,  1910,  0.  C.  Peterson 
paid  $800  of  the  principal  on  said  Strauss  mortgage, 
and  $40  interest,  and  after  making  said  payments  pro- 
cured a  new  loan  of  $7,500  on  said  premises  from 
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Prescott  &  Burch,  and  from  the  proceeds  thereof  paid 
the  balance  due  upon  said  Strauss  mortgage,  and  the 
same  was  released;  that  subsequent  to  the  master's 
sale  under  the  decree  in  said  mechanic's  lien  proceed- 
ings complainant's  attorney,  V.  Gt.  Gallagher,  pur- 
chased certain  matured  interest  notes,  or  coupons,  on 
the  Strauss  mortgage,  and,  in  order  to  assist  0.  C. 
Peterson  in  arranging  for  said  new  loan  from  Pres- 
cott &  Burch,  Gallagher,  acting  for  complainant, 
turned  over  to  said  0.  C.  Peterson  said  interest  notes 
or  coupons;  that  the  fair,  cash  market  value  of  said 
premises  in  the  month  of  August,  1910,  was  upwards 
of  $16,000 ;  that  the  complainant  is  a  mason  contractor 
and  that  he  is  unfamiliar  with  negotiations  involving 
(]uestions  of  law  or  legal  details,  while  the  defendant, 
O.  C.  Peterson,  is  a  member  of  the  Chicago  bar  and 
familiar  with  law  and  legal  details;  and  that  in  the 
negotiations  between  0.  C.  Peterson  and  complainant 
the  former  was  acting  in  behalf  of  said  Ohman  and 
that  the  latter  was  not  advised  of  that  fact  and  did  not 
know  that  he  was  jeopardizing  his  rights  and  interest 
in  said  premises'. 

The  master  also  found  in  his  report  the  amount  due 
complainant  from  O.  C.  Peterson  for  the  rental  value 
of  five  flats  from  November  1,  1910,  to  the  date  of  his 
report,  and  also  found  the  amount  due  0.  C.  Peterson 
from  complainant  to  the  date  of  said  report.  The 
master  further  found  that  the  equities  of  the  cause 
were  with  complainant;  that  the  agreement  between 
0.  C.  Peterson  and  complainant,  the  said  assignment 
to  0.  C.  Peterson  of  said  master's  certificate  of  sale 
and  the  issuance  of  the  deed  thereon  amounted  to  an 
equitable  mortgage;  that  William  A.  Peterson  held 
the  legal  title  to  said  premises  as  a  naked  trustee ;  that 
complainant  was  entitled  to  redeem  the  premises  from 
the  defendants  upon  payment  of  the  amount  which 
might  be  found  due  at  the  date  of  the  entry  of  a  decree 
in  this  cause,  said  payment  to  be  made  within  a  rea- 

Vol.   CLXXXXII   86 


562  Appellate  Coubts  op  Illinois. 

Peterson  v.  Peterson,  192  111.  App.  553. 

sonable  time ;  and  the  master  recommended  that  a  de- 
cree be  entered  in  accordance  with  the  prayer  of  com- 
plainant's amended  bill  and  the  master's  findings  and 
conclusions. 

The  defendants  filed  objections  to  said  report,  which 
were  overruled,  and  the  same  were  allowed  to  stand  as 
exceptions  on  the  hearing  before  the  court.  The  court, 
upon  the  hearing,  overruled  the  exceptions  and  entered 
a  decree  in  accordance  with  the  master's  findings.  The 
decree  re-referred  the  cause  to  the  master  to  take  a 
further  and  final  account  of  what  was  due  0.  C.  Peter- 
son under  said  agreement  between  0.  C.  Peterson  and 
complainant,  including  any  amounts  not  specified 
therein  which  might  have  been  reasonably  expended 
by  0.  C.  Peterson  or  William  A.  Peterson  in  and  about 
the  necessary  care  of  the  premises,  and  for  the  pay- 
ment of  taxes,  assessments,  etc.,  and  for  any  payments 
upon  the  principal  or  interest  of  the  mortgage  for 
$7,500  made  to  Prescott  &  Burch;  and  also  to  take 
an  account  of  the  rents  and  profits  which  had  come 
into  the  hands  of  any  of  the  defendants,  which  said 
rents  and  profits  should  be  deducted  from  the  total 
amount  found  due  from  complainant.  The  decree 
further  ordered  that  within  sixty  days  after  the 
coming  in  and  confirmation  of  said  master's  report 
the  complainant  should  pay  the  sum  found  due  from 
him  upon  said  accounting,  less  his  costs;  that  upon 
such  payment  being  made  by  him,  evidenced  by  the  re- 
ceipt of  the  clerk  of  the  court,  said  William  A.  Peter- 
son should  execute  a  good  and  suflScient  deed  of  con- 
veyance of  the  premises  to  complainant,  etc.,  and  the 
defendants  should  deliver  up  to  complainant  all  deeds, 
writings,  etc.,  in  their  custody  or  control  which  in 
any  way  related  to  said  premises ;  that  in  case  of  de- 
fault of  said  William  A.  Peterson,  upon  presentation 
to  him  of  said  receipt  of  the  clerk,  to  execute  said 
deed  after  three  days,  said  deed  should  be  executed 
by  the  master ;  and  that  in  default  of  complainant  pay- 
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ing  said  sum  so  found  due  from  him  within  said  sixty 
days,  complainant's  bill  should  stand  dismissed. 

Rankin,  Howard  &  Donnelly,  for  appellants. 

Urban  P.  Gallagher,  for  appellee. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  MoBTGAGES,  {  23* — When  deed  a  mortgage.  By  a  verbal  agree- 
ment between  a  judgment  creditor  and  a  debtor,  the  latter  assigned 
a  certificate  of  sale  to  the  former,  the  agreement  providing  that 
the  creditor  would  hold  the  certificate  as  security  for  the  judg- 
ment debt  and  for  what  he  should  pay  to  get  the  certificate  released 
from  a  third  person  holding  it,  and  for  what  he  should  pay  to 
redeem  the  property  from  a  tax  sale  and  for  other  items.  It  was 
held  that  a  deed  subsequently  issued  on  the  certificate  was  an 
equitable  mortgage,  from  which  the  debtor  was  entitled  to  redeem. 

2.  MoBTGAQEs,  §  725* — when  time  limit  fixed  for  redemption  not 
binding.  The  provision  in  a  verbal  agreement,  whereunder  a  cer- 
tificate of  sale  was  assigned  by  a  debtor  as  security  for  a  debt  and 
a  deed  constituting  a  mortgage  was  issued,  fixing  a  time  limit  for 
the  redemption  by  the  debtor,  will  not  operate  to  prevent  the 
debtor  from  redeeming  at  a  subsequent  date,  especially  where  the 
creditor  had  not,  at  the  time  limit  fixed,  done  all  of  the  acts  which 
the  agreement  required  him  to  do. 

3.  MoKTQAGEs,  §  14* — When  deed  given  as  mortgage  not  a  pay- 
ment  of  debt.  Where  a  deed  is  issued  under  a  certificate  of  sale 
assigned  to  secure  a  judgment  debt  due  from  the  assignor  to  the 
assignee  and  other  amounts  to  be  advanced  by  the  latter,  the  deed 
is  an  equitable  mortgage  and  does  not  constitute  a  payment  of 
the  debts  secured  by  it. 

4.  Frauds,  statute  of,  §  48* — when  deed  operating  as  mortgage 
enforceable.  Where  a  deed  absolute  in  form  is  in  fact  but  a  mort- 
gage to  secure  a  debt,  it  will  be  enforced  as  such  in  equity,  not- 
withstanding the  Statute  of  Frauds  and  the  fact  that  the  agreement 
for  redemption  is  verbal. 

•See  niinois  Notes  Disest,  Vols.  XI  to  XV,  and  CumiOatlve  Quarterly,  same 
topic  and  section  number. 
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Julia  A.  Murray,  Defendant  in  Error,  y.  Stella  Wer- 
ner and  Charles  A.  Werner,  Plaintiffs  in  Error. 

Gen.  No.  19,688. 

1.  False  imprisonment,  §  20* — when  declaration  sufficient. 
Averments  of  declaration  examined  and  held  to  lay  foundation  for 
the  recovery  of  damages  for  malice  and  oppressiveness  in  acts  of 
defendants  and  for  exemplary  damages. 

2.  Trial,  §  268* — when  refusal  to  submit  interrogatories  error. 
In  an  action  for  false  imprisonment  against  a  husband  and  wife 
it  is  error  to  refuse  to  submit  interrogatories  as  follows: 

1.  "Question:  In  any  acts  that  you  may  find  the  defendant 
[husband]  did,  were  those  acts  done  by  him  maliciously,  oppres- 
sively, or  with  wanton  disregard  of  the  rights  of  the  plaintiff?" 

2.  "Question:  In  any  acts  that  you  may  find  the  detendant 
[wife]  did,  were  those  acts  done  by  her  maliciously,  oppressively, 
or  with  a  wanton  disregard  of  the  rights  of  the  plaintiff?" 

3.  Trial,  §  268* — when  refusal  to  sul>mit  special  interrogatory 
error.  In  an  action  for  false  imprisonment,  where  the  evidence 
raises  the  question  as  to  whether  the  officer  arrested  plaintiff  on 
his  own  accord  in  his  official  capacity  as  a  police  officer,  it  is  error 
to  refuse  to  submit  an  interrogatory  covering  that  question,  even 
though  an  interrogatory  was  submitted  as  to  whether  defendant 
directed,  ordered,  requested  or  induced  the  officer  to  take  plaintiff 
into  custody. 

4.  Witnesses,  §  224* — when  exclusion  of  question  on  cross-exanv- 
ination  tending  to  impeach  testimony  error.  Exclusion,  on  cross- 
examlnation,  of  certain  questions  showing  that  on  a  specified  oc- 
casion the  witness  had  made  statements  contrary  to  his  testimony 
in  the  case,  held  error. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Joseph 
H.  Fitch,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.  Reversed  and  remanded.  Opinion  filed 
May   11,   1915. 

Samuel  J.  Andalman,  for  plaintiff  in  error  Charles 
A.  Werner;  Jacob  Cohen,  of  counsel. 

McArdle  &  McArdle,  for  defendant  in  error. 

•8ee  IlliiioiN  Nulfd  Dlseiit,  Vols.  XI  to  XV,  and  CumulatiTe  Qiwrterly.  wmtmn 
topic  and  section  number. 
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Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

An  action  was  brought  in  the  Superior  Court  of 
Cook  county  against  Stella  Werner  and  Charles  A. 
Werner,  defendants,  by  Julia  A.  Murray  for  false  im- 
prisonment on  September  3,  1909.  The  case  went  to 
trial  upon  a  general  issue  filed  by  each  of  the  defend- 
ants below,  resulting  in  a  general  verdict  finding  the 
defendants  guilty  and  assessing  the  plaintiff's  dam- 
ages in  the  sum  of  fifteen  hundred  dollars.  Two  special 
findings  were  also  returned  by  the  jury.  This  writ 
of  error  is  prosecuted  by  Charles  A.  Werner  to  reverse 
the  judgment. 

Plaintiff  below,  Julia  A.  Murray,  a  woman  of  about 
forty-eight  years  of  age,  was  engaged  in  general  house- 
work. On  September  3,  1909,  she  was  employed  to 
work  at  the  house  of  Mrs.  Werner  and  a  Mrs.  Flors- 
heim  on  Vincennes  avenue  near  Forty-third  street 
in  Chicago.  About  the  time  that  the  plaintiff  quit 
work  and  went  home,  Mrs.  Werner  discovered  that  a 
diamond  ring  belonging  to  her  had  been  taken  from 
where  she  last  placed  it,  and  it  could  not  be  found.  She 
thereupon  telephoned  to  a  police  station  that  a  larceny 
had  been  committed,  and  Brown,  a  police  officer,  was 
sent  from  the  police  station  to  the  Drexel  Cafe  at 
Thirty-ninth  street  and  Cottage  Grove  avenue  to  see 
defendants  in  relation  to  the  larceny.  The  officer  met 
the  defendants  in  the  cafe  and  Mrs.  Werner  told  him 
that  her  ring  had  disappeared,  and  the  facts  in  con- 
nection with  its  disappearance,  and  that  she  wished  to 
recover  it,  and  he  said  he  would  go  and  see  Miss  Mur- 
ray, plaintiff  below,  and  try  to  get  the  ring. 

Officer  Brown  testified  that  he  found  the  plaintiff  at 
Cottage  Grove  avenue  and  Twenty-ninth  street,  and, 
being  unable  to  get  the  ring  from  her,  took  her  to 
Thirty-ninth  street  and  Cottage  Grove  avenue,  and, 
leaving  her  in  charge  of  another  officer,  went  into  the 
cafe  and  had  a  second  interview  with  the  defendants, 
in  which  he  told  them  that  he  had  been  unable  to  re- 
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cover  the  ring,  and  that  he  had  plaintiff  outside  of 
the  cafe,  and  wanted  to  know  what  he  should  do  with 
her;  and,  according  to  his  testimony,  the  defendants 
thereupon  told  him  to  take  her  to  the  station  and  lock 
her  up.  Officer  Brown,  after  taking  the  plaintiff  to  the 
house  where  she  had  been  working  and  from  which  it 
was  claimed  she  took  the  missing  ring,  and,  after 
giving  the  plaintiff  an  opportunity  to  search  for  the 
ring  in  the  house,  took  her  to  the  police  station,  where 
she  was  confined  until  the  next  morning. 

The  declaration  avers  that  the  defendants  with  force 
and  arms  assaulted  the  plaintiff  and  seized  and  laid 
hold  of  her  while  she  was  clothed  in  wet  garments  and 
with  great  force  and  violence  pulled  and  dragged  the 
plaintiff  and  forced  and  compelled  her  in  such  gar- 
ments to  go  from  and  out  of  a  certain  dwelling  house 
into  and  along  certain  public  streets  to  a  street  car 
and  then  forced  her  to  leave  the  street  car  and  stand 
in  her  wet  garments  on  the  street  for  a  long  space  of 
time,  and  then  forced  her  to  enter  another  street  car 
and  ride  to  a  police  station  and  there  imprisoned  her 
for  an  hour,  and  then  forced  and  compelled  her  to  go 
to  the  residence  of  the  defendants  and  forcibly  de- 
tained her  therein  for  two  hours,  and  abused,  maligned 
and  maltreated  her  therein,  and  then  forced  and  com- 
pelled her  to  go  forth  from  said  residence  and  to  enter 
a  patrol  wagon  in  which  they  forcibly  carried  her  to 
a  police  station  and  thrust  her  into  a  vile  and  loath- 
some cell  then  occupied  by  a  drunken  colored  woman, 
and  unlawfully  and  with  force  and  against  her  will 
detained  her  in  said  cell  until  the  next  day,  and  on  the 
said  next  day  compelled  her  to  go  to  a  branch  of  the 
Municipal  Court  of  Chicago  and  then  charged  her  with 
the  crime  of  larceny  of  a  diamond  ring  valued  at  one 
hundred  and  fifty  dollars. 

Clearly  the  averments  of  the  declaration  lay  a 
foundation  for  the  recovery  of  damages  for  malice  and 
oppressiveness  in  the  acts  of  the  defendants  and  for 
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punitive  or  exemplary  damages.  The  trial  court  so 
construed  the  declaration  and  submitted  that  question 
to  the  jury  in  its  instructions  to  them,  and  yet  refused 
to  submit  the  two  following  interrogatories,  requested 
by  plaintiff  in  error,  to  the  jury : 

1.  ** Question:  In  any  acts  that  you  may  find  the 
defendant,  Charles  A.  Werner,  did,  were  those  acts 
done  by  him  maliciously,  oppressively,  or  with  wanton 
disregard  of  the  rights  of  the  plaintiff?" 

2.  ''Question:  In  any  acts  that  you  may  find  the 
defendant,  Stella  Werner,  did,  were  those  acts  done 
by  her  maliciously,  oppressively,  or  with  a  wanton 
disregard  of  the  rights  of  the  plaintiff?'' 

In  refusing  to  submit  these  interrogatories,  we  think 
the  court  erred,  for  if  there  had  been  an  affirmative 
answer  to  one  question  and  a  negative  answer  to  the 
other  question,  the  jury  could  not  assess  punitive  dam- 
ages against  both  defendants,  as  they  evidently  did. 
McCarthy  v.  De  Armit,  99  Pa.  St.  63;  Lake  Shore  S  M. 
S.  R.  Co.  V.  Prentice,  147  U.  S.  101-107;  Pardridge  v. 
Brady,  7  111.  App.  639 ;  Wanner  v.  Winters,  33  111.  App. 
149, 150;  Titcomb  v.  James,  57  111.  App.  296-307  ]  Doug- 
las  V.  Hoffman,  72  111.  App.  110-113;  Levin  v.  Cozier, 
146  111.  App.  188. 

The  evidence  in  the  case  clearly  raises  the  question 
as  to  whether  OflScer  Brown  arrested  the  plaintiff  on 
his  own  accord  in  his  oflScial  capacity  as  a  police  offi- 
cer of  the  city  of  Chicago.  The  trial  judge  correctly 
regarded  this  question  as  in  the  case,  and  submitted  it 
to  the  jury  in  the  twentieth  instruction  given.  It  was 
a  vital  and  material  question  for  the  defense.  But 
the  court  refused  to  submit  to  the  jury  the  following 
special  interrogatory  on  that  question : 

'* Question:  Did  the  witness  Brown  arrest  the  plain- 
tiff on  his  own  accord  in  his  official  capacity  as  a  police 
officer  of  the  city  of  Chicago?" 

This  question  relates  to  an  ultimate  and  controlling 
fact  in  the  case.     If  answered  in  the  affirmative,  it 
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would  control  a  general  verdict  in  favor  of  the  plain- 
tiflf.  The  question  was  not  covered  by  or  embraced  in 
the  question  submitted,  namely : 

^'Question:  Did  the  defendant,  Charles  A.  Werner, 
direct,  order,  request  or  induce  the  witness  Brown  to 
take  the  plaintiff  in  custody!'' 

The  latter  question  was  in  the  alternative  and 
though  answered  in  the  affirmative,  as  it  was  by  the 
jury,  the  answer  did  not  negative  the  question  whether 
Brown  arrested  the  plaintiff  on  his  own  accord  in  his 
official  capacity  as  a  police  officer  of  the  city  of  Chi- 
cago. Although  the  plaintiff  in  error  did  direct,  order, 
request  or  induce  Brown  to  take  the  plaintiff  in  cus- 
tody. Brown  was  not  in  law  bound  to  obey  the  direc- 
tion, order  or  request  of  plaintiff  in  error,  having  no 
warrant,  and  may  have  acted  on  his  own  judgment 
and  for  himself  in  his  official  capacity. 

It  was  reversible  error  to  refuse  to  submit  the  above 
questions  to  the  jury. 

Brown  testified  on  direct  examination  that  at  the  sec- 
ond interview  between  him  and  the  defendants  in  the 
Drexel  Cafe  both  defendants  told  him  to  take  the  plain- 
tiff to  the  station.  On  cross-examination  he  said  that 
he  had  seen  plaintiff  in  error  several  times  since  the 
arrest,  and  in  the  month  of  September,  1911,  he  called 
at  Werner's  house  at  his  request.  In  response  to 
questions,  he  denied  making  several  statements  in  the 
conversation  had  there  at  that  time,  and  was  then 
asked : 

** Didn't  you  at  that  time  in  the  presence  of  Mr^  and 
Mrs.  Werner  and  Mrs.  Mandel,  then  say  to  Mr.  Wer- 
ner, *I  don't  see  why  they  should  sue  you.  If  there 
is  anybody  she  can  sue  in  the  matter  she  ought  to  sue 
me.    I  am  the  one  who  made  the  arrest?" 

The  court  sustained  an  objection  to  this  question. 
We  think  this  was  error.  If  the  witness  made  such  a 
statement,  it  tended  to  impeach  his  testimony  that 
both  defendants  ordered  him  to  take  the  plaintiff  to 
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the  station.  The  court  had  just  prior  to  this  ruling 
properly  allowed  the  defendant  to  cross-examine 
Brown  about  other  parts  of  the  conversation  which 
occurred  between  him  and  the  plaintiff  in  error  at  this 
interview.  It  is  always  proper  cross-examination  to 
ask  a  witness  if  on  a  specified  occasion  he  made  a  state- 
ment contrary  to  his  testimony  in  the  case.  This  was 
particularly  pertinent  and  important  in  this  case 
where  the  contention  of  the  plaintiff  was  that  the  wit- 
ness Brown  arrested  the  plaintiff  at  the  behest  of  the 
defendant,  plaintiff  in  error,  without  any  warrant. 

Other  rulings  on  evidence  are  claimed  to  be  errone- 
ous, but  it  is  unnecessary  for  us  to  pass  upon  them. 
The  judgment  is  reversed  and  the  cause  is  remanded 
for  a  new  trial. 

Reversed  and  remanded. 


Desplaines  Safety  Deposit  Company^  Defendant  In  Er- 
ror, V.  Charles  J.  Bour  et  al.,  Plaintiffs  In  Error. 

Gen.  No.  20,446.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.     Affirmed.     Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Action  by  Desplaines  Safety  Deposit  Company,  a 
corporation,  plaintiff,  against  C.  C.  Fairman,  F.  B. 
Harriman  and  Charles  J.  Bour,  defendants,  to  recover 
rent  nnder  the  terms  of  a  lease. 

The  lease  bears  date  of  April  10, 1913,  and  was  made 
and  executed  by  the  plaintiff  as  lessor  to  the  Acme 
Brass  &  Aluminum  Foundry  Company,  lessee,  demis- 
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ing  premises  known  and  described  as  the  fourth  and 
fifth  floors  of  a  building  known  as  No.  617-619  Fulton 
street  in  the  city  of  Chicago,  to  be  occupied  for  machine 
shop  and  brass  and  aluminum  foundry  and  nickel- 
plating  plant,  for  the  term  commencing  May  1,  1913, 
and  ending  April  30,  1914.  The  lessee,  in  considera- 
tion of  the  demise,  covenants  and  agrees  to  pay  as  rent 
for  the  premises  the  sum  of  $1,380  in  monthly  instal- 
ments of  $115  each,  in  advance,  upon  the  first  day  of 
each  and  every  month  of  said  term.  The  lease  was 
signed  by  the  lessor  by  its  president  and  was  signed 
by  the  Acme  Brass  &  Aluminum  Foundry  Company 
by  C.  C.  Fairman,  president,  C.  C.  Fairman,  F.  B. 
Harriman  and  Charles  J.  Bour. 

The  evidence  shows  that  the  Acme  Brass  &  Alu- 
minum Foundry  Company  was,  at  the  time  of  the  exe- 
cution of  the  lease  in  question,  in  process  of  organiza- 
tion as  a  corporation  under  the  laws  of  the  State  of 
Illinois.  A  certificate  of  complete  organization  was  is-1 
sued  on  May  3,  1913,  by  the  Secretary  of  State  of  the' 
State  of  Illinois,  and  was  filed  for  record  in  the  record- 
er's oflSce  of  Cook  county,  Illinois,  the  county  in  which 
the  principal  office  of  the  corporation  was  located,  on  ' 
October  21,  1913. 

The  defendant,  C.  C.  Fairman,  failed  to  file  an 
amended  affidavit  of  merits  as  ordered  by  the  court 
and  judgment  was  entered  against  him  by  default, 
and  he  has  not  joined  in  the  assignment  of  errors. 
Service  of  summons  was  never  had  upon  the  defendant 
Harriman,  and  he  has  never  appeared  in  the  proceed- 
ings either  in  this  court  or  in  the  Municipal  Court. 
The  defendant  Charles  J.  Bour  was  served  with  sum- 
mons, appeared  and  defended  the  suit  in  the  Municipal 
Court,  where,  at  the  conclusion  of  the  trial,  the  jury 
were  instructed  to  find  the  issues  for  the  plaintiff  and 
assess  the  plaintiff's  damages  at  the  sum  of  $315,  and 
judgment  was  thereupon  rendered  upon  the  verdict 
for  $315  against  the  defendants  Bour  and  Fairman. 
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To  reverse  this  judgment,  defendant  Bour  alone  pros- 
ecutes this  writ  of  error. 

There  was  no  controversy  as  to  the  facts,  but  an 
agreed  statement  of  facts  was  made  in  the  court  below 
and  read  to  the  jury.  There  was  further  offered  the 
evidence  of  J.  Harley  Bradley  and  Charles  J.  Bour. 
The  testimony  of  neither  witness  was  controverted. 

The  principal  ground  urged  for  reversal  was  the 
question  that  the  lease  sued  on  was  v^ltra  vires,  and 
that  the  plaintiff  had  no  power  under  its  certificate  of 
incorporation  or  under  the  law  to  own  the  premises 
in  question  or  to  make  a  lease  thereof,  and  that  such 
alleged  want  of  power  can  be  pleaded  as  a  defense  to 
the  action  for  rent 

The  facts  upon  which  it  is  sought  to  reverse  the 
judgment  are  that  the  plaintiff  is  a  corporation  organ- 
ized under  the  laws  of  the  State  of  Illinois  to  erect, 
maintain,  operate  and  manage  safety  deposit  vaults; 
that  the  premises  demised  in  the  lease  are  two  floors 
of  the  building  owned  by  the  plaintiff  and  fronting 
on  Fulton  street.  This  building  constitutes  an  L  of 
the  plaintiff's  main  building  which  fronts  on  North 
Desplaines  street.  At  about  the  time  of  the  purchase 
the  plaintiff  bricked  up  certain  archways  in  the  wall 
between  the  main  building  and  the  L  fronting  on  Ful- 
ton street,  thus  making  a  solid  wall  between  the  sec- 
tions of  the  building,  and  that  condition  continued  up 
to  the  time  of  the  execution  of  the  lease  in  question 
and  during  the  term  thereof.  The  plaintiff,  since  ac- 
quiring the  building,  has  occupied  a  portion  thereof 
fronting  on  North  Desplaines  street  for  its  corporate 
business,  but  has  never  occupied  any  part  of  the  build- 
ing fronting  on  Fulton  street.  It  has  always  leased 
to  tenants  for  warehouse  and  factory  purposes  the 
Fulton  street  L.  The  building  is  six  stories  high  and 
the  vaults  used  by  the  plaintiff  extend  through  three 
stories  of  the  building. 
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Chubch,  Shepakd  &  Day,  for  plaintiff  in  error 
Charles  J.  Bonr. 

Rothschild  &  Schaffneb,  for  defendant  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  CoBPOBATioNS,  |  344* — When  defense  of  ultra  vires  not  avaiU 
able  in  action  by  corporation.  In  an  action  by  a  corporation  to 
recover  rent  for  a  portion  of  Its  premises  leased  by  M,  the  abuse 
of  the  power  of  the  corporation  In  making  the  lease  cannot  be 
availed  of  as  a  defense. 

2.  CoBPOBATioNs,  §  26* — When  officers  and  stockholders  of  cor- 
poration  liable  for  lease  executed  before  incorporation.  The  pro- 
posed ofQcers  and  stockholders  of  a  corporation  In  the  process  of 
organization  who  execute  a  lease  In  the  name  of  the  corporatioa 
are  bound  to  see  that  the  corporate  organization  Is  complete*  or 
they  assume  a  personal  and  Individual  liability. 

3.  CoRPOBATioNS,  §  3* — When  Corporation  Act  not  strictly  con- 
strued. In  an  action  to  hold  the  proposed  officers  and  stockholders 
of  a  corporation  In  the  process  of  organization  personally  liable 
on  rent  owed  under  a  lease  executed  by  them  in  the  name  of  the 
corporation,  section  18  of  the  Corporation  Act  (J.  k  A,  \  2435)  is 
not  to  be  construed  strictly  and  as  defeating  the  action. 

4.  Landlobd  and  tenant,  §  296* — when  liability  under  lease 
incurred.  In  an  action  to  recover  rent  under  a  lease  for  a  term 
of  one  year  which  provides  that  the  rent  shall  be  payable  monthly 
In  advance,  It  cannot  be  contended  that  the  liability  created  by 
the  lease  was  not  created  on  the  execution  of  the  lease,  but  only 
arose  when  the  monthly  Instalments  of  rent  became  due. 

5.  Landlord  and  tenant,  §  35* — when  signer  of  lease  personally 
liable.  Where  the  name  of  the  lessee  stated  in  the  lease  is  such 
that  It  may  indicate  the  lessee  to  be  either  a  partnership  or  a 
corporation,  and  it  is  executed  in  the  name  of  the  lessee  by  indi- 
viduals who  were  doing  business  in  that  name,  they  are  bound 
thereby,  though  they  are  not  named  in  the  lease. 

6.  Tbial,  §  198* — when  direction  of  verdict  proper.  Where  there 
is  no  issue  of  fact  to  be  submitted  to  the  Jury,  the  court  may 
exercise  its  power  to  decide  questions  of  law  by  directing  the 
verdict 

•See  lllinoifit  Note*  Disest,  Vols,  XI  to  XV,  wui  CumuUtlTe  QluMtoriy,  Mae 
topic  and  section  number. 
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Henry  L.  Newhouse,  Defendant  In  Error,  y.  Jake  Leya- 
nos,  Plaintiff  in  Error. 

Gen.  No.  20^63.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Court- 
net,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.     Affirmed.     Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Action  of  forcible  entry  and  detainer  by  Henry  L, 
Newhouse,  plaintiff,  against  Jake  Levanos  and  Jos. 
Chamales,  defendants,  to  recover  possession  of  certain 
premises  for  nonpayment  of  rent. 

The  summons  was  served  on  defendant  Levanos 
only. 

The  evidence  shows  that  the  first  attempt  made  by 
the  defendants  or  either  of  them  to  pay  the  rent  was 
on  March  9th,  eight  days  after  defendants  had  de- 
faulted in  this  respect  under  the  terms  of  the  lease. 
On  that  date,  the  defendants,  lessees,  through  one 
Charles  Levanos,  a  brother  of  defendant  Levanos, 
offered  the  lessor  less  than  one-third  of  the  amount 
due,  which  he  refused  to  accept,  and  informed  Charles 
Levanos  that  negotiations  with  reference  to  the  March 
rent  were  in  the  hands  of  his  attorney,  J.  E.  Klawans. 
After  this  conversation  with  plaintiff,  Charles  Levanos 
called  on  plaintiff's  attorney  and  asked  for  further 
time  to  pay  the  rent.  This  was  refused  and  immediate 
payment  was  insisted  upon.  The  rent  was  not  paid 
and  the  action  above  mentioned  for  possession  of  the 
premises  was  thereupon  started. 

The  lease  between  the  parties  appearing  in  the  rec- 
ord contains  the  following  clause : 

'^It  is  expressly  agreed  between  the  parties  hereto 
that  if  default  be  made  in  tlie  payment  of  the  rent 
above  reserved  or  any  part  thereof,  or  in  any  of  the 
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covenants  and  agreements  herein  contained,  to  be  kept 
by  the  party  of  the  second  part,  it  shall  be  lawful  for 
the  party  of  the  first  part  or  the  legal  representatives 
of  said  party  at  any  time  thereafter,  at  the  election 
of  said  first  party  or  the  legal  representatives  thereof, 
without  notice  to  declare  said  term  ended  and  to  re- 
enter said  demised  premises  or  any  part  thereof  either 
with  or  without  process  of  law,  •  *  •  said  party 
of  the  second  part  hereby  expressly  waiving  all  rierlit 
to  any  notice  or  demand  under  any  statute  of  this 
state  relating  to  forcible  entry  and  detainer. ' ' 

The  lease  also  contained  the  following  provisions: 
''Nor  shall  the  receipt  of  said  rent  or  any  part  thereof 
or  any  other-  act  in  apparent  affirmance  of  the  tenancy 
operate  as  a  waiver  of  a  right  to  forfeit  this  lease  and 
the  term  hereby  granted  for  the  period  still  unexpired 
for  any  breach  of  any  of  the  covenants  herein." 

After  suit  was  started  the  defendants  through  their 
attorney  tendered  the  rent  in  open  court  with  court 
costs.  This  tender  was  refused.  The  money  tendered 
was  not  paid  into  court.  After  hearing  the  evidence 
the  court  below  found  the  defendant,  Jake  Levanos, 
guilty  of  unlawfully  withholding  possession  of  the 
premises  in  question  from  the  plaintiff,  and  entered 
judgment  on  the  finding. 

To  reverse  this  judgment,  defendant  Levanos  pros- 
ecutes this  writ  of  error. 

The  reversal  is  asked  upon  three  grounds :  (1)  That 
the  court  permitted  the  plaintiff  to  introduce  in  evi- 
dence a  lease  over  defendant's  objection  that  it  did 
not  appear  that  it  was  signed  by  the  plaintiff  or  any- 
one authorized  by  him;  (2)  that  the  record  does  not 
show  any  evidence  of  any  notice  of  any  kind  prior  to 
the  commencement  of  the  suit;  and  (3)  that  the  rent 
due  March  1st  was  tendered  on  March  12th. 

Beauregard  F.  Moseley,  for  plaintiff  in  error. 

Apler  &  Ledereb,  for  defendant  in  error. 
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Mb.  Justice  Smith  delivered  the  opinion  of  tlie  court. 
Abstract  of  the  Decision. 

1.  FoBCiBLE  ENTRY  AND  DETAiNEB,  |  79* — When  lease  not  signed 
hy  landlord  admissible  in  evidence.  In  an  action  of  forcible  entry 
and  detainer  against  a  tenant,  the  admission  of  the  lease  in  evi- 
dence Is  not  error,  though  it  did  not  appear  that  it  was  signed 
by  plaintiff  or  any  one  authorized  by  him,  where  it  was  introduced 
without  objection  from  defendant  until  an  adjourned  hearing  of 
the  case  was  in  progress,  and  there  was  no  denial  in  the  record 
of  the  execution  of  the  lease  and  the  evidence  showed  that  defend- 
ant entered  and  paid  rent  under  the  lease. 

2.  Forcible  entry  and  detainer,  §  30* — when  want  of  notice 
and  demand  not  ground  jor  reversal.  In  an  action  of  forcible  entry 
and  detainer  against  a  tenant,  lack  of  notice  and  demand  is  not 
ground  for  reversal,  where  they  are  expressly  waived  by  the  lease, 
and  the  questions  of  notice  or  demand  were  not  drawn  in  issue 
in  the  trial  court 

3.  Landlord  and  tenant,  §  494* — when  tender  of  rent  insuffi- 
cient. In  an  action  against  a  tenant  for  forcible  entry  and  detainer, 
a  tender  of  a  portion  of  the  rent  nine  days  after  it  was  due,  which 
was  refused,  and  a  subsequent  tender  after  suit  was  begun,  which 
was  also  refused  and  was  not  kept  good  by  a  deposit  in  court,  and 
a  further  offer  to  pay  the  rent  and  court  costs,  do  not  constitute 
such  tender  as  will  defeat  the  action. 


Hark  F.  Madden  and  Michael  S.  Madden,  copartners, 
trading  as  Madden  Brothers,  Defendants  in  Error, 
Y.  Maud  B.  Dayis,  Plaintiff  in  Error. 

Gen.  No.  20,489.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Ck)urt  of  Chicago;  the  Hon.  John  R. 
Caverly,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.     Affirmed.     Opinion  filed  May  11,  1915. 

*See  Illinois  Notes  Dlseat,  Vols.  XI  to  XV,  and  Comulatlve  Quarterly, 
topic  and  wction  number. 
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Statement  of  the  Case. 

Action  by  Mark  F.  Madden  and  Michael  S.  Madden, 
copartners,  trading  as  Madden  Brothers,  plaintiffs, 
against  Maud  R.  Davis,  defendant,  for  one  thousand 
dollars  commissions  on  the  exchange  of  real  estate 
between  defendant  and  one  E.  L.  Wells. 

To  reverse  a  judgment  for  plaintiffs  for  four  hun- 
dred dollars,  defendant  prosecutes  this  writ  of  error. 

One  of  the  controverted  questions  was  whether  the 
defendant  knew  that  the  plaintiffs  were  acting  as 
agents  for  Wells  as  well  as  for  the  defendant.  Plain- 
tiffs testified  that  they  so  informed  the  defendant. 
Defendant  claimed  that  she  did  not  know  that  the 
plaintiffs  were  the  agents  for  Wells.  The  contract 
of  the  defendant  with  Wells  contained  the  following 
agreement : 

**It  is  further  mutually  agreed  that  brokerage  fees 
or  commissions  shall  be  paid  to  Madden  Brothers  by 
party  (1st  part,  $1000),  (2nd  part,  $1250),  by  the  re- 
spective parties  hereto  as  heretofore  agreed  above." 

As  another  ground  for  reversal  it  is  urged  that 
plaintiffs  misrepresented  to  the  defendant  the  depth 
of  the  property  on  Langley  avenue,  Chicago,  which 
they  were  proposing  to  have  the  defendant  take  in 
exchange.  There  was  evidence  tending  to  show  that 
the  plaintiffs  represented  to  the  defendant  that  the 
Langley  avenue  property  was  125  feet  deep.  The 
property  was  so  noted  in  the  plaintiffs'  memoranda 
kept  in  their  office,  and  it  appeared  that  the  maps  in 
use  showed  the  property  to  be  125  feet  deep.  The 
original  plat  showed  that  the  property  was  125  feet 
deep,  but  it  appeared  from  the  evidence  that  six  feet 
off  the  front  of  the  property  had  been  dedicated  to 
widen  Langley  avenue  many  years  before  the  trans- 
action, so  that  the  lots  were  really  six  feet  less  in 
depth  than  the  defendant  was  led  to  suppose.  The 
evidence  showed  that  the  plaintiffs  gave  the  defendant 
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full  description  of  the  property  as  it  was  written  on 
their  filing  card,  and  that  they  went  to  their  real  estate 
atlas  to  ascertain  the  correctness  of  the  description 
and  found  that  the  card  tallied  with  the  atlas.  The 
plat  in  the  recorder's  office  did  not  show  the  exact 
dimensions  of  the  property. 

Alden,  Latham  &  Young,  for  plaintiff  in  error; 
Charles  Martin,  of  counsel. 

Edward  E.  Hartigan,  for  defendants  in  error; 
Frank  S.  Kigheimer,  of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 
Abstract  of  the  Decision. 

1.  Municipal  Court  op  Chicago,  |  13* — when  statement  of 
claim  sufficient.  In  an  action  to  recover  commissions  on  an  ex- 
change of  real  estate,  where  the  statement  of  claim  sets  forth 
a  cause  of  action  and  apprises  defendant  of  the  nature  of  the  claim, 
the  fact  that  it  refers  to  and  sets  up  a  written  contract  between 
the  defendant  and  the  person  with  whom  the  property  was  ex- 
changed does  not  convert  the  action  into  one  upon  such  contract. 

2.  Principal  and  agent,  §  41* — when  agent  may  serve  for  vendor 
and  purchaser.  The  rule  that  an  agent  cannot  maintain  an  action 
against  his  principal  for  commissions,  where  he  was  also  acting 
as  agent  for  the  purchaser,  does  not  apply  where  both  parties 
had  notice  of  his  dual  capacity. 

3.  Principal  and  agent,  §  41* — when  evidence  sufficient  to  show 
notice  to  principal  that  his  agent  represented  other  party  also. 
Evidence  in  action  for  commissions  on  exchange  of  property  ex- 
amined and  held  to  show  that  defendant  had  notice  that  plaintiff 
was  representing  both  parties. 

4.  Brokers,  S  88* — when  evidence  insufficient  to  show  misrep- 
resentation. Evidence  in  action  for  commissions  for  exchange  of 
real  estate  examined  and  held  not  to  show  misrepresentation  by 
plaintiff  as  to  dimensions  of  property  for  which  exchange  was  made. 

•See  nilBols  Notes  Dlxest,  Vol«.  XI  to  XV,  and  CumoUtive  Quarterly,  same 
topic  and  section  number. 
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Ensign  v.  I^ehmann  et  *al.,  192  111.  App.  578. 


Charles  B.  Ensign,  Plaintiff  in  Error,  y.  John  Leh- 
mann  and  Lena  Lehmann,  Defendants  in  Error. 

Gen.  No.  20,649.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon,  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  Judgment  here  with  finding 
of  fact      Opinion  filed  May  11,  1915. 

Statement  of  the  Case. 

Action  by  Charles  B.  Ensign,  plaintiff,  against  John 
Lehmann  and  Lena  Lehmann,  defendants,  to  recover 
on  a  promissory  note  for  two  hundred  dollars,  payable 
to  E.  C.  Martin. 

The  record  shows  that  judgment  was  confessed  on 
the  note  which  subsequently,  on  motion,  was  set  aside 
and  defendants  were  permitted  to  defend. 

The  issues  were  tried  by  the  court  without  a  jury, 
which  found  against  plaintiff  and  entered  judgment 
on  the  finding. 

To  reverse  the  judgment,  plaintiff  sues  out  this 
writ  of  error. 

The  affidavit  of  merits  filed  by  defendants  set  up 
that  the  note  was  obtained  by  Alartin,  the  payee,  by 
fraud  and  circumvention  practiced  by  him  upon  the 
defendants,  and  that  the  defendants  were  induced  to 
sign  the  note  by  trickery,  artifice  and  deceit  and  by 
fraudulent  representations  and  false  promises  made 
by  Martin;  that  the  consideration  for  the  note  wholly 
failed. 

The  evidence  produced  on  the  trial  showed  that 
plaintiff  was,  at  the  time  of  the  trial  and  had  been  for 
some  fifteen  years,  a  banker  and  note  broker  in  the 
city  of  Chicago,  bis  business  consisting  principally  in 
buying  and  selling  commercial  paper.  Early  in  the 
summer  of  1912  one  Dr.  Martin,  with  whom  he  had 
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never  had  any  business  dealings  but  who  had  been 
referred  to  the  plaintiff  by  some  friend,  requested  the 
plaintiff  to  purchase  various  notes  which  Martin  then 
held.  At  the  second  meeting  between  plaintiff  and  Dr. 
Martin  a  list  of  notes  was  left  with  the  plaintiff  and, 
after  investigation,  notes  which  the  plaintiff  felt  were 
unquestionably  good  were  purchased.  The  note  sued 
on  was  purchased  by  the  plaintiff,  as  the  evidence 
tended  to  show,  after  investigation  by  the  plaintiff 
as  to  the  financial  standing  of  the  defendants.  It  was 
indorsed  by  Dr.  Martin  to  the  plaintiff  and  the  plain- 
tiff paid  him  therefor  by  cash  or  by  check  about  five 
months  before  the  note  matured. 

The  evidence  further  tended  to  show  that  when  the 
note  was  purchased  by  the  plaintiff  he  knew  of  no  facts 
which  would  put  him  on  guard,  or  suggest  to  him  that 
there  was  anything  wrong  with  the  note,  and  that  it 
came  to  him  in  the  ordinary  course  of  his  business. 
The  note  was  given  for  professional  services  rendered 
to  the  Lehmanns  by  Dr.  Martin. 

Examination  of  the  attorney  for  the  defendants 
showed  that  he  had  written  several  letters  to  the 
plaintiff,  the  first  of  which  was  dated  February  20, 
1913,  six  months  after  the  plaintiff  had  purchased  the 
note.  In  this  letter  an  extension  of  time  was  requested 
of  the  plaintiff  and  a  promise  was  made  that  payment 
would  be  made  on  March  15th.  The  letter  was  to  the 
effect  that  the  defendants  understood  that  they  had  no 
defense  against  the  plaintiff  Ensign,  and  that  they 
would  be  ready  to  meet  their  debt  just  as  soon  as  cir- 
cumstances would  permit.  A  further  extension  of  time 
was  asked  in  a  letter  dated  March  20,  1913. 

The  only  evidence  on  the  part  of  the  defendants 
material  to  the  question  of  fraud  and  circumvention 
in  the  execution  of  the  note  is  the  testimony  of  defend- 
ant, Mrs.  Lehmann,  that  she  did  not  see  the  warrant 
of  attorney  contained  in  the  note  because  of  Dr.  Mar- 
tin's action  in  keeping  a  blotter  over  the  faci^  of  the 
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note.  She  testified,  however,  that  Martin  removed 
the  blotter  so  that  she  could  see  the  face  of  the  note, 
and  she,  as  well  as  her  husband,  admitted  on  cross- 
examination  that  they  knew  they  were  signing  a  note 
for  two  hundred  dollars,  payable  at  the  First  National 
Bank  of  Chicago  in  six  months,  with  interest  at  seven 
per  cent,  per  annum  after  maturity. 

Felsbnthal  &  Wilson,  for  plaintiff  in  error;  David 
Levinson,  of  counsel. 

Hekbt  Knelleb,  for  defendants  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Bills  and  notes,  §  61* — when  fraud  and  circumvention  not 
sufficiently  shoum.  If  a  promissory  note  signed  by  the  makers 
is  not  prejudicially  different  in  legal  effect  from  the  instrument 
they  were  willing  to  sign  and  thought  they  were  signing,  there 
is  no  fraud  or  circumvention. 

2.  Biu^  AND  NOTES,  fi  61* — When  evidence  insufficient  to  estalh 
lish  fraud  or  circumvention.  Evidence  examined  and  held  insuffi- 
cient to  show  fraud  or  circumvention  in  the  inception  of  the  note 
or  as  against  a  holder  in  due  course.  • 

3.  Bills  and  notes,  §  60* — when  failure  of  maker  to  acquaint 
himself  with  terms  of  note  not  a  defense.  The  fact  that  the  maker 
of  a  promissory  note  containing  a  warrant  of  attorney  signed 
it  without  knowing  that  it  contained  the  warrant  of  attorney, 
owing  to  the  face  of  the  note  being  covered  with  a  blotter  when 
it  was  signed,  is  not  a  defense  where  the  fact  that  it  was  a  Judgment 
note  could  have  been  ascertained  by  him  by  reading  the  note. 

4.  Bills  and  notes,  §  61* — when  ignorance  of  maker  tluit  note 
is  judgment  note  not  a  defend.  The  fact  that  the  maker  of  a  note 
did  not  know,  at  the  time  of  signing  it,  that  it  was  a  Judgment 
note  is  not  a  defense  where  the  Judgment  confessed  thereon  was 
vacated  and  a  trial  on  the  merits  given. 

5.  Fraud,  §  S*'^what  essential  elements  of  misrepresentation. 
To  establish  a  misrepresentation  in  law  there  must  be  proved  a 
statement  of  fact  which  was  untrue  and  which  was  known  by  the 
maker  of  the  statement  to  be  untrue. 

*8ee  Illinois  Notes  Digest,  Vola.  XI  to  XV,  and  Cmniiljitive  Qiuurterlr, 
(oplc  SMf  aectioiB  pomber,  -r  -t  * 
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6.  Fraud,  S  19* — when  repreaentations  of  physician  are  not  fraud 
and  misrepresentation.  In  an  action  to  recover  on  a  note  given 
a  physician  for  medical  services,  statements  of  the  payee  that  he 
was  a  specialist  and  cured  chronic  diseases,  that  the  makers  of 
the  note  were  ill  and  had  certain  ailments  and  he  could  cure  them, 
are  not  fraud  and  misrepresentation  which  will  constitute  a  defense 
to  the  note  in  the  hands  of  a  third  person,  a  holder  in  due  course, 
even  though  the  payee  had  no  intention  of  performing  his  promise. 

7.  Pbaud,  §  19* — ichen  promise  to  do  an  act  toithout  intention 
of  performing  not  misrepresentation.  An  agreement  to  do  an  act 
without  the  Intention  of  doing  it  is  not  a  misrepresentation  of  an 
existing  fact. 

S.  Bills  and  motes,  S  443*^ — when  defense  of  failure  of  consid- 
eration not  established.  The  allegation  in  the  affidavit  of  merits 
in  an  action  to  recover  on  a  note  given  for  medical  services,  that 
there  was  a  failure  of  consideration,  is  not  sustained  where  no 
evidence  is  introduced  in  support  thereof. 

9.  Bills  and  notbs,  |  269*— «?Aen  indorsee  a  holder  in  due  course, 
Eridence  examined  and  held  to  show  that  plaintift  was  a  holder 
in  due  course  of  the  notes  in  suit,  and  took  them  free  from  the 
defenses  of  fraud  and  failure  of  consideration. 


Annie  Dell  et  al.,  Defendants  In  Error,  y.  Ernest  L.  J. 
Brogren  et  aL,  Plaintiffs  in  Error. 

Gen.  No.  20,577.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.  Affirmed.  Opinion  filed  May  11»  1915. 
Rehearing  denied  May  25,  1915. 

Statement  of  the  Case. 

Bill  by  Annie  Dell,  complainant,  against  Ernest  L. 
J.  Brogren,  J.  A.  Ferguson  and  S.  C.  Ferguson,  defend- 
ants, to  quiet  title  to  certain  property  purchased  by 
complainant  from  Charles  R.  Wakeley. 

*See  IllinolH  Notett  Dlfrest,  Vols.  XI  to  XV,  and  Cumulative  Qoartorly,  mme 
topic  and  section  number. 
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To  reverse  a  judgment  for  complainant,  defendants 
prosecute  this  writ  of  error. 

The  defendants  were  served  with  summons  and  ap- 
peared. Defendant  Brogren  answered  the  bill  on  June 
28,  1910.  The  two  Fergusons  demurred  to  the  bill. 
Defendant  Brogren  filed  a  cross-bill  against  Dell  and 
the  two  Fergusons  and  Charles  K.  Wakeley.  Wakeley 
answered  the  cross-bill. 

On  March  13,  1911,  the  demurrers  of  the  Fergusons 
to  the  bill  were  sustained  and  complainant  Dell  was 
given  ten  days  to  amend.  April  15,  1911,  after  the 
time  to  amend  had  passed,  the  solicitor  for  defend- 
ants Fergusons  appeared  in  court  and,  without  notice 
to  opposing  counsel,  obtained  an  order  dismissing  the 
original  bill  as  to  themselves.  Six  days  later  an 
amendment  to  the  bill  was  filed,  the  only  purpose  of 
which  was  to  change  the  word  ** warranty"  to  '* quit- 
claim" and  bring  into  the  bill  copies  of  certain  deeds 
as  exhibits. 

On  November  23, 1911,  the  solicitors  for  complainant 
Dell  gave  notice  of  a  motion  to  vacate  the  order  dis- 
missing the  bill  as  to  the  Fergusons,  to  be  heard  when 
the  cause  should  be  reached  for  trial.  The  Fergusons 
were  then  in  the  case  as  defendants  to  the  cross-bill 
of  defendant  Brogren,  and  remained  in  said  case  as 
such  defendants  until  the  final  decree. 

On  the  day  on  which  the  cause  was  reached  for  trial, 
as  appears  by  the  final  decree,  the  cross-complainant 
below,  defendant  Brogren,  failed  to  appear  and  the 
cause  was  heard  and  the  decree  of  June  25,  1912,  was 
entered. 

Subsequently,  on  July  1,  1912,  defendant  Brogren, 
and  the  Fergusons  as  defendants  to  the  cross-bill, 
moved  to  vacate  the  decree.  This  motion  was  denied 
on  July  6th.  Later  the  court  granted  leave  to  the 
same  parties  to  file  a  motion  for  rehearing  and  to 
vacate  the  decree.    This  motion  was  also  denied. 

Assignments  of  error  Nos.  1,  2,  12  and  15  seek  to 
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raise  the  question  as  to  the  jurisdiction  of  the  Honor- 
able Jesse  A.  Baldwin,  one  of  the  judges  of  the  Circuit 
Court,  to  hear  and  determine  the  cause,  growing  out 
of  what  is  alleged  to  be  the  fact  in  the  briefs 
that  the  cause  was  regularly  on  the  trial  calendar  of 
Honorable  Kickham  Scanlan,  who  was  regularly  as- 
signed to  hear  chancery  cases  in  the  Circuit  Court, 
and  that  without  any  order  or  proceeding  entered  of 
record,  the  cause  was  put  upon  a  trial  calendar  to  be 
heard  and  determined  by  his  Honor,  Judge  Baldwin. 
In  support  of  the  position  that  Judge  Baldwin  had  no 
right  to  hear  and  decide  the  cause  and  enter  the  decree 
in  question,  the  rules  of  the  Circuit  Court  of  Cook 
county  were  cited. 

It  was  also  urged  that  the  trial  court  acted  without 
jurisdiction  of  the  defendants  as  to  whom  the  original 
bill  had  been  dismissed. 

Weldon  Webster,  for  plaintiflFs  in  error. 

Louis  J.  Piebson,  for  defendants  in  error. 

Mb.  Justice  Smith  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  863* — when  certificate  of  evidence  insuffi- 
cient A  certificate  of  evidence  which  contains  no  affidavits  or 
proof  of  any  kind  but  merely  a  recitation  of  some  proceedings  in 
the  lower  court,  a  list  of  cases  in  which  contested  motions  were 
to  be  heard  and  a  recitation  of  certain  contested  motions  involved 
In  the  appealed  case  is  insufficient. 

2.  Appeal  and  kp.ror»  §  103 4* — when  judicial  notice  not  taken 
of  Circuit  Court  rules  in  Appellate  Court.  On  appeal  to  the  Ap- 
pellate Court,  Judicial  notice  cannot  be  taken  of  rules  of  the  Cir- 
cuit Court  referred  to  in  argument  in  support  of  assignments  of 
error  where  such  rules  are  not  contained  in  the  record. 

3.  Equity,  fi  360* — when  dismissal  of  original  Mil  does  not 
oust  jurisdiction.     The  fact  that  the  original  bill  is  dismissed  a£ 

*S«e  Illinois  Notefi  Dlirest,  \oIb.  JUL  to  XV,  and  Cumulative  Quarterly,  same 
topic  and  section  number. 
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the  instance  of  certain  defendants  does  not  deprive  the  court  of  Juris- 
diction of  such  defendants  where  they  are  still  in  court  as  defend- 
ants to  a  cross-bill  filed  by  another  defendant. 

4.  Equity,  fi  479* — when  decree  not  in  excess  of  relief  sought. 
Evidence  examined  and  held  that  the  decree  sought  to  be  reversed 
was  not  in  excess  of  the  relief  sought. 

5.  Appeal  and  ebhob,  S  726* — when  reversal  not  allotoed  on  facts 
not  appearing  in  record,  A  decree  will  not  be  reversed  on  facts 
alleged  as  ground  therefor  but  not  shown  by  the  record  where  the 
contrary  of  such  alleged  facts  appears  on  the  face  of  the  decree. 

6.  Appeal  and  ebbob,  §  365* — tdien  ground  for  reversal  not  prop- 
erly preserved.  Where,  on  a  writ  of  error,  the  claim  that  the  cause 
was  forced  to  trial  in  the  lower  court  out  of  its  order  is  not  prop- 
erly preserved  for  review,  it  is  not  a  ground  for  reversal. 

7.  Appeal  and  ebbob,  $  760* — when  facts  in  affidavits  not  a  part 
of  record  not  considered.  Facts  contained  in  affidavits  which  were 
not  made  a  part  of  the  record  by  the  certificate  of  evidence  cannot 
be  considered. 


Joseph  H.  Hedmark,  Plaintiff  In  Error,  y.  Chieago 
Railways  Company,  Defendant  In  Error. 

Gen.  No.  20,607.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Henby  C. 
Beptleb,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.    Opinion  filed  May  11«  1916. 

Statement  of  the  Case. 

Action  by  Joseph  H.  Hedmark,  plaintiff,  against 
Chicago  Railways  Company,  a  corporation,  defendant, 
for  damages  alleged  to  have  been  sustained  by  de- 
fendant's negligence. 

On  motion  of  defendant  at  close  of  plaintiff's  evi- 
dence, the  court  instructed  the  jury  to  return  a  verdict 
for  defendant  and  entered  judgment  thereon. 

*8cc  Illlpolw  rioien  nicest.  Vols.  XI  to  XV,  and  CumulatlTe  Qwwtoclj^,  — — tt 
topic  and  section  number. 
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To  reverse  the  judgment  plaintiff  prosecutes  this 
writ  of  error. 

The  evidence  showed  that  plaintiff  was  driving  an 
automobile  owned  by  him  east  on  Monroe  street  in 
the  city  of  Chicago,  the  automobile  being  entirely 
closed,  front  and  sides.  It  had  a  mohair  top  and  side 
curtains  of  cloth  and  isinglass,  and,  according  to 
plaintiff's  testimony,  three-fourths  at  least  of  the  side 
curtains  was  of  isinglass,  and  it  was  possible  to  see 
through  it. 

Monroe  street  runs  east  and  west  and  Fortieth 
avenue  runs  north  and  south.  The  accident  occurred 
at  the  intersection  of  these  streets.  On  the  northwest 
comer  of  the  streets  was  a  vacant  lot,  which  had  a 
fifty  foot  frontage  on  Monroe  street  and  it  extended 
back  sixty  feet  on  Fortieth  avenue.  North  of  this 
vacant  lot  and  sixty  feet  from  the  Monroe  street 
building  line  there  was  a  building.  On  the  southwest 
comer  there  was  a  building  which  was  back  thirty- 
five  or  thirty-six  feet  from  the  curbstone  on  Monroe 
street,  and  the  width  of  the  sidewalk  nine  or  ten  feet 
from  the  curbstone  on  Fortieth  avenue. 

Plaintiff  testified  that  when  he  was  a  block  west 
of  Fortieth  avenue  he  was  going  about  fourteen  miles 
an  hour  and  slackened  up  a  little,  and  that  when  he 
got  somewhere  in  the  neighborhood,  perhaps  a  little 
west  of  the  vacant  lot,  he  looked  north  to  see  if  there 
was  a  car  coming  and  did  not  see  any;  that  then  he 
let  his  machine  coast  along  and  looked  towards  the 
south  to  see  if  a  car  was  coming  from  that  direction, 
and  as  he  **  straightened  up,  the  street  car  was  right 
on  to  me, — nearly."  He  testified  that  when  he  first 
saw  the  car  he  was  not  on  the  car  track,  but  was  very 
close  to  it  and  the  car  was  between  eight  to  ten  feet 
from  him;  that  he  then  reached  for  his  reverse  lever, 
but  before  he  could  reach  it  the  street  car  hit  the  left 
side  of  the  front  end  of  the  automobile,  throwing  it 
gouthwest.    The  plaintiff  further  stated  that  when  he 
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was  five  feet  from  the  street  car  track  he  was  going 
probably  eight  or  ten  miles  an  hour,  and  that  going 
at  that  speed  he  could  have  stopped  his  automobile 
within  three  or  four  feet  in  an  emergency.  There  were 
three  other  witnesses  to  the  accident  besides  the  plain- 
tiff. There  was  no  controversy  in  the  evidence  offered 
on  behalf  of  the  plaintiff. 

It  was  urged  in  behalf  of  the  plaintiff  as  a  ground  of 
reversal  that  the  question  of  contributory  negligence 
was  one  of  fact  and  should  have  been  submitted  to  the 
jury. 

One  of  plaintiff's  witnesses,  Sullivan,  who  was  a 
pedestrian  crossing  Monroe  street  at  Fortieth  avenue 
at  the  time  of  the  accident,  first  saw  the  automobile 
when  it  was  about  fifty  feet  west  of  Fortieth  avenue. 
The  machine  was  then  slowed  down,  and,  after  run- 
ning ten  feet  or  a  little  further,  it  was  started  up 
again,  being  at  that  time  about  thirty-five  or  forty  feet 
from  the  point  of  collision.  He  testified  ''as  he 
started  up,  I '  hollered'  at  him,  but  do  not  know  whether 
he  heard  me  or  not.  I  saw  that  he  could  not  make  it 
across  the  street  before  he  was  hit  by  the  street  car 
which  I  saw  coming  from  the  north."  He  further 
testified  that  when  he  saw  the  car  it  was  about  seventy- 
five  or  eighty  feet  from  the  point  of  collision.  When 
he  was  asked  as  to  the  speed  of  the  car,  he  said: 
''Well,  just  as  I  designated  to  you  before,  I  had  not 
the  rate  of  the  street  car  nor  automobile.  I  could  not 
tell  you  what  rate  they  were  going,  but  I  should  judge, 
— well,  it  was  going  at  pretty  fair  speed,  as  I  said 
before." 

Another  witness,  who  was  with  Sullivan  at  the  time, 
testified  that  he  heard  Sullivan  "holler,"  and  he  looked 
up  and  saw  an  automobile  approaching  from  the  west 
and  a  street  car  coming  from  the  north,  "both  of  them 
going  at  a  pretty  fair  rate  of  speed, — in  just  about 
twenty  seconds  the  street  car  struck  the  automobile." 

He  further  stated  that  the  automobile  was  about 
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thirty-five  or  forty  feet  west  of  the  point  of  collision, 
and  the  car  about  seventy-five  to  eighty  feet  north  of 
it  when  he  first  saw  them.  On  cross-examination  the 
witnesses  said  that  the  street  car  was  in  front  of  the 
vacant  lot  when  the  automobile  was  thirty  or  forty 
feet  west  of  the  place  of  collision. 

A  third  witness,  an  electrician,  was  climbing  a  pole 
at  the  southeast  corner  of  Monroe  street  and  Fortieth 
avenue,  testified,  ''when  Sullivan  'hollered'  look  out, 
I  stopped  and  looked,  and  I  saw  the  automobile  *  •  • 
and  car  and  could  see  what  he  'hollered'  for  then, 
and  I  waited  for  the  collision."  This  witness  agrees 
with  the  other  witnesses  that  when  he  first  saw  the 
automobile  it  was  thirty-five  or  forty  feet  west  of 
Fortieth  avenue,  and  the  car  was  about  eighty  feet 
north  of  the  place  of  the  accident. 

Plaintiff  testified  that  "When  I  got  somewhere  in 
the  neighborhood  of  that  vacant  lot,  I  looked  up  to 
see  if  there  was  a  car  coming,  and  did  not  see  any;" 
and,  later  on  in  his  testimony  he  said:  "When  I 
looked  north  first  I  might  have  been  a  little  west  of 
the  vacant  lot.  I  might  have  been  ten  feet  west  of 
the  line."    . 

Brown,  Ewen  &  Pruitt,  for  plaintiff  in  error. 

Edward  C.  Stearns  and  Frank  L.  Kriete,  for  de- 
fendant in  error;  W.  W.  Gurley  and  J,  R.  Gudlliams, 
of  counsel. 

Mr.  Justice  Smith  delivered  the  opinion  of  the  court. 

Abstract  of  the  Decision. 

1.  Street  railroads,  §  83* — what  are  rights  of  car  and  vehicle 
at  street  intersection.  While  street  cars  and  other  vehicles  hare 
equal  rights  at  street  intersections,   a  vehicle  is  not  equally  en- 

*See  Illinois  Notes  Dlfrest,  Volt.  XI  to  XV,  and  Cumulative  Quarterly,  lamo 
topic  and  section  number. 
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titled  to  cross  at  the  same  moment  the  car  Is  crossing  without 
regard  to  the  speed  at  which  the  car  is  running. 

2.  Negligence,  f  198* — when  contrihutory  negligence  a  matter 
of  law.  Where  the  facts  are  admitted  and  all  reasonable  minds 
will  agree  that  the  injury  was  the  result  of  plaintiff's  negligence, 
the  court  may,  as  a  matter  of  law,  find  there  was  such  contributory 
negligence  on  plaintiff's  part  as  to  defeat  a  recovery  and  give  the 
Jury  a  peremptory  instruction  to  that  effect. 

3.  Street  bailboads,  |  97* — when  driver  of  automobile  guilty  of 
contributory  negligence  <u  mxitter  of  law.  One  who  attempts  to 
drive  an  automobile  at  a  street  intersection  across  a  car  track 
in  front  of  a  rapidly  approaching  street  car,  his  view  of  which 
was  not  obstructed,  is  guilty  of  negligence  as  a  matter  of  law. 

4.  Stbeet  bailboadb,  f  73* — when  failure  to  give  signal  at  street 
crossing  does  not  overcome  contributory  negligence.  In  an  action - 
against  a  street  car  company  to  recover  for  damages  caused  by 
the  ooUislon  of  an  automobile  and  a  street  car  at  a  street  crossing, 
even  if  the  defendant  car  company  did  not  give  the  ordinary  sig- 
nals, if  plaintiff,  by  exercising  ordinary  care,  could  have  avoided 
the  collision  and  failed  to  do  so,  he  was  guilty  of  contributory 
negligence  preventing  a  recovery. 

5.  Street  railroads,  $  64* — what  insu^Ment  exercise  of  care  in 
crossing  track  at -street  intersection.  In  an  action  against  a  street 
railroad  company  to  recover  for  damage  caused  by  a  collision 
with  plaintiff's  automobile  at  a  street  intersection,  a  lookout  by 
plaintiff  at  a  point  where  he  could  not  have  seen  for  more  than 
sixty  feet  is  not  sufficient  to  establish  his  exercise  of  care,  but 
the  question  of  his  care  depends  upon  his  precautioti  when  he  was 
at  such  a  distance  from  the  track  that  he  could  control  his  auto- 
mobile and  avoid  the  danger  of  the  approaching  car. 

6.  Street  railroads,  fi  131* — when  evidence  shows  contributory 
negligence  in  action  for  damage  by  collision  at  street  intersection. 
Evidence  in  action  against  a  street  car  company  for  damage  caused 
by  collision  at  street  intersection,  examined  and  held  to  show  plain- 
tiff guilty  of  such  contributory  negligence  as  to  bar  recovery. 


•8ee  niinoii  Notes  Disest,  Vols.  XI  to  XV,  and  Cumulative  Quarterly.  Mune 
topic  and  eectlon  number. 
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Peterson  &  Kimball  Co.  v.  Thompson,  192  111.  App.  68i». 


Peterson  &  Kimball  Company,  Defendant  in  Error, 
V.  IVilliam  A.  Thompson  et  al.,  Defendants.  Ed- 
ward H.  Marhoefer,  Plaintiff  in  Error. 

Gen.  No.  19,074.    (Not  to  be  reported  in  f  nil.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  D. 
TuBNBAUGH,  Judgo,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1913.  Aifirmed.  Opinion  filed  May  12, 
1915.    Rehearing  denied  June  1,  1915. 

Statement  of  the  Case. 

Action  by  Peterson  &  Kimball  Company,  a  corpora- 
tion, plaintiff,  against  William  A.  Thompson,  Edward 
H.  Marhoefer  and  Wellington  T.  Stewart,  defendants, 
to  recover  $199.55  on  an  account  stated.  Service  was 
had  upon  Thompson  who  defaulted  and  judgment  wasi 
rendered  against  him  for  the  amount  claimed.  There- 
after scire  facias  was  issued  and  served  upon  the  other 
defendants  and  a  trial  resulted  in  a  finding  and  judg- 
ment against  them.  A  writ  of  error  was  sued  out  to 
reverse  said  judgment  and  a  brief  and  argument  were 
filed  by  defendant  Marhoefer. 

The  evidence  shows  that  in  July  and  August,  1911, 
defendant  Thompson  was  engaged  in  the  theatrical 
business  in  the  city  of  Chicago,  doing  business  as  the 
Thompson  Opera  Company.  Defendant  Stewart  be- 
came associated  with  him  in  the  business  on  or  about 
August  1,  1911,  at  which  time  some  preliminary  steps 
were  taken  for  the  organization  of  a  corporation  to 
be  known  as  the  *'Col.  W.  A.  Thompson  Co.,  Inc.'' 
The  organization  of  this  corporation  was  never  com- 
pleted. On  September  1,  1911,  defendant  Marhoefer 
was  induced  to  take  an  interest  in  the  business,  and 
Thompson,  Stewart  and  Marhoefer  then  entered  into 
a  written  contract  by  which  Thompson  became  presi- 
dent and  manager. 
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On  August  29th,  preceding,  Thompson  gave  to 
plaintiff  an  order  to  print  certain  programs,  slips, 
cuts,  etc.,  for  use  in  the  business  of  the  company,  which 
order  was  filled  and  delivered  by  plaintiff  on  Septem- 
ber 5th,  and  further  orders  for  like  work  were  filled 
and  delivered  by  plaintiff  on  September  9th,  18th, 
23rd  and  30th.  The  total  amount  of  the  bill  for  said 
work  was  $199.55,  and  upon  the  presentation  of  said 
bill  to  Thompson,  he  made  an  indorsement  thereon, 
as  follows:  *'0.  K.  Col.  W.  A.  Thompson  Co.  (Not 
inc.)  by  W.  A.  Thompson,  Mgr."  This  constituted 
the  account  stated  which  is  sued  upon. 

BuNGE,  Harboub  &  Chadwick,  for  plaintiff  in  error. 

William  M.  Lawton,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Deelsion. 

1.  Ck>BPOBATiON8,  f  28* — tohen  members  liable  a«  partners.  A 
company  which  is  not  a  corporate  body  is  a  partnership,  composed 
not  merely  of  the  directors,  but  of  all  the  subscribers  to  the  articles 
of  association. 

2.  Partnership,  fi  269* — when  partner  liable  for  act  prior  to 
membership  ratified  thereafter.  Even  though  an  order  for  goods 
was  given  before  a  person  became  a  member  of  a  partnership 
where,  after  he  became  such,  the  partner  ordering  the  goods  agreed 
that  the  items  of  the  account  were  correct  and  impliedly  agreed 
to  pay  therefor,  such  subsequent  partner  becomes  liable  thereon. 

•See  Illinoii  Nolev  Divest,  VoU.  XI  to  XY,  and  CumulatlTe  Quarterly,  Mune 
topie  and  section  number. 
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B.  Belsner  &  Company,  Defendant  In  Error,  y.  Thomas 
Gordon,  Plaintiff  In  Error. 

Gen.  No.  19,392.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1913.    Affirmed.     Opinion  filed  May  12,  1916. 

Statement  of  the  Case. 

Action  by  R.  Reisner  &  Company,  plaintiff,  against 
Thomas  Gordon,  defendant,  to  recover  an  alleged  bal- 
ance of  $244.78  due  for  goods  sold  and  delivered  by 
plaintiff  to  defendant. 

The  cause  was  tried  by  the  court  without  a  jury  and 
resulted  in  a  finding  and  judgment  for  the  plaintiff 
for  $244.78. 

To  reverse  the  judgment,  defendant  prosecutes  this 
writ  of  error. 

The  evidence  showed  that  from  1893  to  1897  defend- 
ant conducted  a  grocery  for  which  he  made  daily  pur- 
chases of  bread  from  plaintiff,  who,  either  in  person 
or  by  his  servant,  delivered  the  bread  to  defendant 
at  his  place  of  business.  The  account  between  the 
parties  was  kept  as  follows:  Defendant  had  a  book 
to  which  plaintiff  had  access,  wherein  was  written,  by 
the  person  making  the  delivery,  the  amount  of  bread 
delivered  and  the  price  thereof,  and  also  the  payments 
made  therefor  upon  account.  The  book  was  not  pro- 
duced at  the  trial  and  there  was  no  satisfactory  evi- 
dence tending  to  show  what  became  of  it.  In  the  usual 
course  of  business  the  book  was  retained  by  defendant. 
Defendant  conceded  that  there  was  a  balance  due  plain- 
tiff when  the  parties  ceased  doing  business  in  1897. 
Proof  offered  by  plaintiff  tended  to  show  that  the 
amount  of  said  balance  was  $360.05.  Defendant  was 
unable  to  state  the  amount  of  the  balance.     From 
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June  12,  1902,  to  July  12,  1905,  defendant  made  seven 
payments  of  $10  each  to  apply  upon  the  balance  due, 
and  he  also  testified  to  a  further  payment  of  $45.30 
on  July  18,  1904.  Plaintiflf  testified  that  the  latter 
payment  was  made  on  July  18,  1907.  The  date  upon 
receipt  given  for  such  payment  appeared  to  have  been 
changed.  It  was  conceded  that  the  payment  of  $45.30 
was  the  last  payment  made  by  defendant  Two  pay- 
ments of  $10  each  were  made  by  him  in  May  and  July, 
1905. 

It  was  claimed  by  defendant  that  at  the  time  of  the 
payment  of  $45.30,  the  amount  of  the  balance  due 
plaintiff  was  in  dispute  between  the  parties,  and  that 
said  payment  was  made  and  received  as  in  full  settle- 
ment of  the  claim  which  was  then  in  dispute.  The 
payment  was  made  by  a  check  of  the  Illinois  Steel 
Company,,  which  defendant  had  acquired  from  the 
original  payee,  and  was  the  only  available  fund  which 
defendant  had  on  his  person  when  demand  for  pay- 
ment was  made.  The  receipt  then  given  by  plaintiff 
was  on  account,  not  in  full.  Defendant  offered  no  ex- 
planation as  to  why  this  was  so. 

L.  W.  Cabpenteb,  for  plaintiff  in  error. 

Frank  Foster,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Deeislon. 

Account  stated,  §  25* — when  evidence  sufficient  to  support  judg^ 
ment.  Evidence  in  action  of  account  examined  and  held  sufficient 
to  support  Judgment  for  plaintiff. 

•See  IlllBoiB  Notes  Divest,  Vols.  XI  to  XV,  and  CumiilatiTe  Qvarterlr,  mmm 
topic  and  section  numlMr. 
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John  F.  Derine,  Administrator,  Appellee,  y.  Joseph  C. 
Flcklln  et  al.,  Appellants. 

Gen.  No.  S0,358.    (Not  to  he  reported  In  fnll.) 

Appeal  from  Superior  Court  of  Cook  county;  the  Hon.  Hugo 
Pam,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1914.  Reversed  with  finding  of  fact.  Opinion 
filed  May  12,  1915. 

Statement  of  the  Case. 

Action  by  John  F,  Devine,  administrator  of  the  es- 
tate of  Anna  S.  Keenan,  deceased,  against  Joseph  C. 
Ficklin  and  others,  defendants,  to  recover  damages 
for  the  death  of  plaintiff's  intestate  alleged  to  have 
been  caused  by  defendants  *  negligence. 

From  a  verdict  and  judgment  for  plaintiff  for  $400, 
defendants  appeal. 

The  first  count  of  the  complaint  alleged  that  on 
August  17,  1910,  and  prior  thereto,  the  defendants 
were  the  owners  and  agents  of  and  were  in  possession 
and  control  of  a  lot  improved  with  a  two-story  frame 
building  known  as  number  5238  Aberdeen  street,  Chi- 
cago, Illinois;  that  plaintiff's  intestate  resided  in  one 
of  the  flats  with  her  parents  as  one  of  the  family,  while 
other  apartments  were  occupied  by  other  tenants; 
that  two  lavatories  or  water-closets  for  the  joint  use 
of  the  tenants  were  on  the  ground  adjoining  the  rear 
part  of  said  building ;  that  at  or  near  to  said  building 
was  a  certain  garden  or  vegetable  patch  in  which  were 
growing  different  kinds  of  vegetables  jointly  used  by 
and  supplying  food  and  nourishment  to  said  tenants ; 
that  the  defendants  negligently  allowed  the  water 
closets  to  become  and  remain  in  an  unsanitary  condi- 
tion and  allowed  the  pipes,  drains  and  sewers  to  be- 
come and  remain  in  an  old,  worn  out  and  rotten  and 
broken  condition,  thereby  causing  sewerage  and  fecal 
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matter  to  leak  from  said  lavatories  in  the  ground  and 
close  to  said  vegetable  patch,  which  leakage  was  liable 
to  infect  said  vegetables  with  disease,  was  dangerous 
to  the  health  and  lives  of  persons  eating  said  vegeta- 
bles and  inhabiting  said  apartments  and  constituted 
a  nuisance  there ;  that  defendants  had  or  should  have 
had  notice  thereof;  that  said  vegetable  patch  and 
ground  became  infected  with  a  germ  of  infectious  dis- 
ease known  as  typhoid  fever,  and  that  plaintiff's  intes- 
tate while  exercising  ordinary  care  for  her  own  safety 
and  welfare,  ate  of  said  vegetables  and  contracted  said 
infectious  disease,  known  as  typhoid  fever,  which  re- 
sulted in  her  death. 

The  second  count  was  substantially  like  the  first  with 
the  additional  allegation  that  the  conditions  therein 
mentioned  existed  prior  to  the  renting  of  said  premises 
by  the  parents  of  the  deceased,  and  were  known  to 
defendants  and  unknown  to  the  deceased. 

The  third  count  charged  a  violation  by  defendants 
of  the  provisions  of  section  1061,  entitled  **  Leasing 
Unsanitary  Buildings,"  and  also  section  1065,  entitled 
''Unsanitary  Building  Nuisance,''  of  article  VII  of  the 
Municipal  Code,  and  the  seventh  count  charged  a  viola- 
tion by  defendants  of  section  1225  of  said  Municipal 
Code,  entitled  ''Adequate  Water-Closets-Cases:'-  and 
each  of  said  third  and  seventh  counts  alleged  that 
plaintiff's  intestate  contracted  said  disease  of  t>T)hoid 
fever  by  eating  said  vegetables  which  were  infected 
with  the  germs  of  said  disease. 

The  evidence  established  the  following  facts :  That 
the  plumbing  in  the  water  closets,  provided  by  defend- 
ants for  the  use  of  the  tenants  in  the  building,  was 
permitted  to  become  and  to  remain  out  of  repair ;  that 
by  reason  thereof  said  water  closets  were  in  an  unsani- 
tary and  filthy  condition;  that  fecal  matter  overran 
said  closets  into  the  basement  of  the  tenements  and 
upon  the  small  tract  of  ground  adjoining,  in  which 
vegetables  were  cultivated  and  grown ;  that  the  father 
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of  plaintiff's  intestate,  while  living  in  the  building, 
contracted  typhoid  fever  and  that  he  used  one  of  said 
water-closets,  while  he  was  ill  with  said  disease ;  that 
shortly  thereafter  plaintiff's  intestate  ate  some  of  said 
vegetables,  following  which,  she  contracted  said  disease 
and  died  therefrom. 

There  was  no  direct  proof  tending  to  show  that  the 
vegetables  which  were  grown  in  said  tract  of  ground 
were  infected  with  typhoid  fever  germs,  nor  that 
plaintiff's  intestate  contracted  typhoid  fever  from 
eating  said  vegetables.  The  evidence  showed  that 
fecal  matter  discharged  by  a  typhoid  fever  patient 
usually  contained  the  germs  of  said  disease ;  that  when 
such  fecal  matter  in  the  ground  comes  in  contact  with 
growing  vegetables,  it  is  possible  that  any  typhoid 
fever  germs  in  said  fecal  matter  may  lodge  upon  and 
adhere  to  said  vegetables;  that  a  person  eating  vege- 
tables which  are  thus  infected  with  said  germs  may 
thereby  contract  typhoid  fever. 

Benjamin  F.  J.  Odell,  for  appellants. 

EicHARD  J.  Finn,  for  appellee;  George  H.  Foster, 
of  counsel. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Laitdix>bd  and  tenant,  §  226* — when  evidence  insufficient  to 
show  that  negligence  of  landlord  toas  proximate  cause  of  death  of 
tenant's  child.  In  an  action  against  a  landlord  by  an  administrator 
to  recover  for  the  death  of  a  tenant's  child,  alleged  to  have  been 
caused  by  defendants'  negligence  as  to  sanitary  arrangements 
whereby  fecal  matter  Infected  with  typhoid  germs  leaked  from- 
the  drain  pipes  and  Infected 'vegetables  in  a  garden  used  by  the 

•See  UlinolB  Notes  Divest,  Vols.  XI  to  JLY,  and  CmnulatlTe  Quarterly,  same 
topio  and  section  number. 
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tenants,  which  were  eaten  by  plaintiff's  intestate  who  thereby  con- 
tracted typhoid  fever  which  caused  her  death,  the  evidence  exam- 
ined and  held  not  sufficient  to  show  that  such  negligence  was  the 
proximate  cause  of  the  death. 

2.    Presumptions,  §  23* — when  presumption  without  foundation, 
A  presumption  cannot  be  based  upon  a  presumption. 


Anna  Maher,  Appellee,  y.  Chleago  Railways  Company, 

Appellant. 

Oen.  No.  20,365.    (Not  to  be  reported  in  fall.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Wii^ 
UAM  Fenimobe  Coopeb,  Judge,  presiding.  Heard  in  the  Branch 
Appellate  Court  at  the  March  term,  1914.  Affirmed  on  remittitur; 
otherwise  reversed  and  remanded.  Opinion  filed  May  12,  1915.  Re- 
hearing denied  May  26,  1915. 

Statement  of  the  Case. 

Action  by  Anna  Maher,  plaintiff,  against  Chicago 
Eailways  Company,  a  corporation,  defendant,  to  re- 
cover damages  for  personal  injuries. 

Plaintiff's  evidence  tended  to  show  that  at  about 
eleven  o'clock  on  the  night  of  March  24,  1911,  she 
became  a  passenger  upon  one  of  defendant's  north- 
bound street  cars,  operated  on  Kobey  street,  whereon 
it  maintained  double  tracks  up  to  a  point  a  short  dis- 
tance south  of  Harrison  street,  at  which  point  the 
double  tracks  converged  into  a  single  track  which  pro- 
ceeded across  Harrison  street;  that  the  convergence 
of  the  tracks  at  the  point  indicated  necessitated  a  curve 
in  the  northbound  track  on  Robey  street,  the  radius 
of  which  curve  was  about  seventy  feet;  that  plaintiff 
purposed  leaving  the  car  when  it  stopped  at  Harrison 
street  to  take  a  westbound  car  on  said  street ;  that  the 

•Hee  Illinois  Notes  DUeMt,  VoU.  XI  to  XV,  and  Cumulative  Quarterlsr,  amm» 
topic  and  section  number. 
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conductor  called  out  Harrison  street  before  the  car 
had  reached  the  point  of  convergence  to  the  single 
track,  and  plaintiff  thereupon  walked  to  the  rear  plat- 
form for  the  purpose  of  alighting  from  the  car  when 
it  came  to  a  stop ;  that  the  car  was  then  running  at  a 
speed  of  from  ten  to  twelve  miles  an  hour,  and  was 
running  at  that  rate  of  speed  when  it  took  the  switch 
on  the  curve  at  the  said  point  of  convergence ;  that  as 
the  car  took  the  switch  and  went  onto  the  curve  at  said 
rate  of  speed,  it  gave  such  a  sudden  jolt  or  violent 
side  motion  that  plaintiff  was  thrown  thereby  from 
the  platform  of  the  car  upon  the  street  pavement  and 
injured. 

There  was  a  verdict  and  judgment  for  plaintiff  for 
five  thousand  five  hundred  dollars,  from  which  defend- 
ant appeals. 

The  substantive  grounds  relied  upon  by  defendant 
for  a  reversal  of  the  judgment  are,  first,  the  refusal 
of  the  court  to  give  to  the  jury  the  twenty-fifth  in- 
struction tendered  by  defendant;  and,  second,  that  the 
damages  awarded  by  the  jury  are  grossly  excessive. 

The  refused  instruction  was  as  follows : 

'*You  are  instructed  that  while  the  law  permits  the 
plaintiff  in  the  case  to  testify  in  her  own  behalf,  never- 
theless you  have  the  right  in  weighing  her  evidence, 
to  determine  how  much  credence  is  to  be  given  to  it, 
and  to  take  into  consideration  that  she  is  the  plaintiff 
and  interested  in  the  result  of  the  suit." 

It  is  conceded  by  plaintiff  that  this  instruction  is 
an  accurate  statement  of  the  law,  but  she  contends 
that  the  refusal  of  the  instruction  does  not  constitute 
prejudicial  error,  because  the  fifth  instruction  given 
at  her  instance  sufficiently  informed  the  jury  upon  that 
subject. 

The  fifth  instruction  given  at  the  instance  of  plain- 
tiff is  as  follows : 

"You  are  further  instructed  that  you  are  the  sole 
judges  of  the  credit  to  be  given  to  the  evidence  of  all 
witnesses;  and  in  determining  the  weight  you  should 
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attach  to  the  testimony  of  any  witness,  you  may  take 
into  consideration,  the  interest  of  such  witness,  if  any, 
as  shown  by  the  evidence — ^his  or  her  frankness  and 
candor  or  lack  of  frankness  and  candor  in  testifying, 
his  or  her  intelligence,  or  lack  of  intelligence,  and  the 
opportunity  of  such  witness  of  knowing  the  matters 
and  things  about  which  he  or  she  testified — and  from 
all  such  circumstances — as  well  as  from  the  other  facts 
and  circumstances  in  evidence,  you  should  determine 
the  credit  you  should  give  to  the  testimony  of  each 
witness  appearing  upon  either  side  of  the  case/' 

Plaintiff,  at  the  time  of  her  injury,  was  forty-nine 
years  of  age.  The  evidence  for  plaintiff  tends  to 
show  that  she  was  rendered  unconscious  by  the  fall 
for  a  very  short  period ;  that  she  was  conveyed  to  the 
County  Hospital  on  the  night  of  her  injury,  and  re- 
mained there  until  ten  o'clock  the  following  morning, 
when  she  was  taken  to  the  University  Hospital,  where 
she  remained  about  two  weeks;  that  she  sustained 
superficial  bruises  on  her  breast,  on  the  left  side  of 
her  head,  on  her  left  hip  and  her  right  knee ;  that  she 
sustained  a  more  severe  bruise  about  and  above  her 
left  eye  which  developed  a  slight  scar  above  her  eye; 
that  her  malar  or  cheek  bone  was  slightly  depressed, 
or  possibly  fractured,  with  some  resulting  injury  to 
the  facial  nerves ;  that  she  developed  some  symptoms 
of  neurasthenia,  which  her  own  physicians  were  unable 
to  testify  was  referable  to  the  injuries  sustained  by 
her;  that  she  suffered  considerable  pain,  and  has  had 
occasional  attacks  of  headache ;  that  her  sight  is  some- 
what impaired,  but  whether  such  impairment  of  her 
sight  was  occasioned  by  her  injuries  was  not  disclosed 
by  the  evidence ;  that  one  of  her  teeth  was  broken  and 
she  had  discharges  of  offensive  matter  from  her  nasal 
passages  into  her  mouth;  that  she  has  '*a  numb  feel- 
ing" on  the  left  side  of  her  face;  that  she  was  confined 
to  her  home  for  three  months,  during  which  time  she 
was  unable  to  do  any  housework;  that  up  to  the  time 
of  the  trial  she  had  been  unable  to  do  any  washing 
or  ironing. 
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After  the  accident  and  before  the  trial  plaintiff  sus- 
tained a  severe  mental  and  nervous  shock  following 
the  sudden  death  of  her  husband,  and  the  evidence 
tended  to  show  that  at  least  some  of  the  symptoms  of 
which  she  complained  were  occasioned  by  her  sorrow 
and  sense  of  bereavement  in  consequence  of  the  death 
of  her  husband. 

Weymouth  Kirkland,  William  H.  Symmes  and 
Frank  L.  Kribtb,  for  appellant;  W.  W.  Gurlby  and 
J.  R.  GuiLLiAMs,  of  counsel. 

Charles  J.  Trainor,  for  appellees. 

Mr,  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstraet  of  the  Decision. 

1.  Appeal  and  ebbob,  §  1411* — when  judgment  not  disturbed 
where  evidence  conflicting.  In  an  action  against  a  street  railway 
company  for  Injuries  to  a  passenger  while  waiting  on  the  platform 
to  alight,  where  the  evidence  as  to  negligence  is  conflicting,  a  Judg- 
ment for  plaintiff  will  not  be  disturbed  on  appeal. 

2.  Appeal  and  ebbob,  $  1537* — when  refusal  to  give  instruction 
not  error.  Where  an  Instruction  previously  given  has  covered  the 
ground,  it  is  not  error  to  refuse  another  instruction  in  regard  to 
the  same  matter. 

3.  Damages,  §  110* — when  verdict  excessive.  Evidence  in  action 
against  street  railway  company  for  personal  injuries,  examined 
and  held  to  show  that  a  verdict  for  five  thousand  five  hundred 
dollars  was  excessive  and  remittitur  of  two  thousand  five  hundred 
dollars  ordered. 

*See  IlllnoU  Notes  Divest,  Vols.  XI  to  XV,  and  CumnUtlTe  auarterly,  same 
topic  and  sectlm  nomber. 
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Fred  8.  Loomis,  Defendant  in  Error,  y.  Ellsworth  H. 
Board,  Plaintiff  in  Error. 

Gen.  No.  19,541.    (Not  to  be  reported  in  fnll.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  Coukt- 
KEY,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1913.    Affirmed.     Opinion  filed  May  20,  1915. 

Statement  of  the  Case. 

Action  by  Fred  S.  Loomis,  plaintiff,  against  Ells- 
worth M.  Board,  defendant,  to  recover  compensation 
for  legal  services.  There  was  judgment  for  plaintiff 
for  three  hundred  and  fifty  dollars,  to  reverse  which 
defendant  prosecutes  this  writ  of  error. 

The  evidence  showed  that  J.  L.  Board,  a  brother  of 
defendant,  was  at  one  time  the  owner  of  a  number  of 
shares  of  the  capital  stock  of  the  American  Can  Com- 
pany, all  of  which  he  had  in  fact  sold  and  transferred 
to  other  parties,  but  that  certificates  for  two  hundred 
shares  of  said  stock  had  never  been  transferred  upon 
the  books  of  the  company,  and  still .  appeared  on  said 
books  as  belonging  to  him ;  that  continuing  to  receive  no- 
tices from  the  company,  said  Board  concluded  that  he 
had  not  sold  all  of  the  shares  of  stock  formerly  owned 
by  him,  and  that  he  was  still  the  owner  of  two  hundred 
shares,  the  certificates  for  which  were  either  lost  or 
destroyed  by  fire;  that  acting,  presumably  in  good 
faith  on  that  belief,  he  entered  into  some  arrangement 
with  his  former  wife,  Mrs.  Howie,  whereby  she  claimed 
to  have  acquired  some  interest,  the  precise  nature  of 
which  is  not  disclosed,  in  said  shares  of  stock,  and 
said  Board  also  assigned  said  shares  of  stock  to  de- 
fendant as  security  for  a  loan  of  four  hundred  dollars ; 
that  one  Garrison,  who  roomed  at  the  home  of  Mrs. 
Howie,  was  informed  by  her  of  her  interest  in  said 
shares  of  stock,  and  that  the  certificate  for  said  shares 
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had  been  destroyed  by  fire,  and  she  then  consulted  him 
with  reference  to  the  propriety  of  taking  some  steps 
to  procure  the  issuance  by  the  corporation  of  other 
certificates  in  lieu  of  those  supposed  to  have  been  de- 
stroyed by  fire;  that  she  then  proposed  to  Garrison 
that  she  would  give  him  five  hundred  dollars  if  he 
could  procure  such  other  certificates  to  be  issued,  and 
could  effect  a  sale  of  the  shares ;  that  after  some  cor- 
respondence with  the  oflScers  of  the  corporation,  and 
before  he  was  informed  that  defendant  held  an  assign- 
ment of  the  shares  of  stock,  Garrison  interviewed 
plaintiff  relative  to  the  subject,  and  sought  the  advice 
of  plaintiff  as  to  the  proper  procedure  to  be  adopted 
in  procuring  the  issuance  of  new  certificates;  that 
shortly  thereafter,  when  Garrison  and  plaintiff  ascer- 
tained that  defendant  held  an  assignment  of  the  shares 
of  stock,  the  latter  was  called  into  conference  and  the 
situation  discussed;  that  plaintiff,  after  an  examina- 
tion of  the  authorities  bearing  upon  the  question,  ad- 
vised defendant  that  a  proceeding  in  equity  might 
properly  be  instituted  in  Cook  county  to  compel  the 
corporation  to  issue  to  defendant  new  certificates  of 
stock;  that  plaintiff  was  not  then  advised  that  the 
assignment  to  defendant  was  held  merely  as  collateral 
"^ccruity  for  a  loan  to  his  brother,  but  assumed  that 
defendant  was  the  actual  owner  of  the  shares  of  stock ; 
that  thereafter,  witli  the  authority  and  approval  of 
defendant,  plaintiff  prepared  and  filed  in  the  Superior 
Court  a  bill  in  equity,  wherein  defendant  was  made 
complainant  and  the  American  Can  Company  and  J. 
L.  Board  were  made  defendants,  to  compel  the  issuance 
of  certificates  for  said  two  hundred  shares  of  stock 
to  defendant  Board ;  that  defendant  then  paid  to  plain- 
tiff thirty  dollars  to  cover  the  preliminary  costs  of 
the  proceeding;  that  thereafter  plaintiff  entered  into 
negotiations  with  the  attorney  of  record  for  the  Ameri- 
can Can  Company,  which  resulted  in  a  plan  satisfac- 
tory to  defendant  and  the  American  Can  Company, 
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and  involving  the  filing  by  plaintiff  for  defendant  of 
a  petition  in  the  Circuit  Court  of  Hudson  county,  New 
Jersey,  under  the  laws  of  which  State  the  corporation 
was  organized,  to  effect  the  same  purpose  sought  to 
be  effected  by  the  bill  in  equity  filed  in  the  Superior 
Court  of  Cook  county;  that  during  the  pendency  of 
these  proceedings  frequent  conferences  were  had  be- 
tween plaintiff  and  defendant,  in  which  defendant  was 
fully  informed  regarding  the  various  steps  taken,  and 
wherein  he  participated;  that  during  the  pendency  of 
said  proceeding  in  New  Jersey,  and  before  any  final 
order  or  decree  was  entered,  the  true  owners  and  hold- 
ers of  the  two  certificates  of  stock,  each  for  one  hun- 
dred shares  of  the  capital  stock  of  the  American  Can 
Company,  to  whom  J.  L.  Board  had  sold  and  assigned 
said  certificates,  applied  to  said  corporation  to  have 
said  certificates  properly  transferred  to  them  upon  the 
books  of  said  corporation ;  that  upon  the  disclosure  to 
the  parties  of  the  true  facts,  the  proceedings  hereto- 
fore mentioned  necessarily  finally  terminated  unsuc- 
cessfully. 

There  is  evidence  tending  to  show  that  some  time 
prior  to  the  transactions  here  involved,  J.  L.  Board 
had  been  adjudged  a  bankrupt,  and  that  the  decision 
to  institute  the  proceedings  in  the  name  of  defendant* 
was  influenced  in  part  by  that  fact.  The  evidence 
showed  that  when  it  was  ascertained  that  defendant 
held  an  assignment  of  the  shares  of  stock  from  his 
brother,  it  was  recognized  by  all  concerned  that  the 
proceedings  should  properly  be  instituted  in  the  name 
of  defendant.  Defendant  contends  that  he  was  acting 
for  other  parties  and  not  on  his  own  behalf,  when  he 
availed  himself  of  the  services  of  plaintiff.  There  was 
some  evidence  tending  to  show  that  in  the  event  of  the 
favorable  outcome  of  the  proceedings  instituted  by  de- 
fendant it  was  understood  that  the  rights  and  interests 
of  the  other  parties  in  the  shares  of  stock  would  be 
adjusted  with  them  by  defendant 
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Plaintiff  testified  that  in  one  of  the  interviews  re- 
garding the  method  of  procedure  to  be  adopted,  defend- 
ant proposed  that  plaintiff  take  the  suit  upon  a  con- 
tingent fee  and  that  he  refused  to  do  so.  Defendant 
denied  that  he  made  any  such  proposition  to  plaintiff, 
but  admitted  that  something  was  said  by  him  with 
reference  to  the  propriety  of  plaintiff  contingently  ad- 
vancing the  amount  necessary  to  cover  the  expense  of 
a  trip  to  New  York  and  New  Jersey. 

Samuel  Shaw  Pabks,  for  plaintiff  in  error. 

No  appearance  for  defendant  in  error. 

Mb.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decisloii. 

1.  Attorney  and  client,  §  135* — tohen  evidence  sufficient  to 
establish  right  to  recover  for  services,  Elvidence  examined  in  action 
by  attorney  to  recover  for  legal  services,  and  held  sufficient  to  sup- 
port Judgment  for  plaintiff. 

2.  Evidence,  fi  222* — when  conversation  toith  third  person  inad- 
missible. Evidence  of  conversations  between  defendant  and  a  third 
person  out  of  the  presence  and  hearing  of  plaintiff  are  inadmissible. 


H.  A.  Blman,  Defendant  In  Error,  y.  David  H.  Daskal, 
Plaintiff  In  Error. 

Gen.  No.  20,094.    (Not  to  be  reported  In  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  John  J. 
Rooniy,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  term,  1914.  Reversed  with  finding  of  fact.  Opinion 
filed  May  20.  1915. 

*s>e  IlliBois  Notes  Dlirest,  Vols.  XI  t^  XV,  »n4  Cumol^ttve  qiwrtorl^,  tanie 
lopi'*  and  tectlon  pumb^r. 
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Statement  of  the  Case. 

Action  by  M.  A.  Eiman,  plaintiff,  against  David  H. 
Daskal,  defendant,  to  recover  two  hundred  dollars  as 
commission  for  services  in  effecting  an  exchange  of 
real  estate  between  defendant  and  one  Goldstein. 

To  reverse  a  judgment  for  plaintiff  for  two  hundred 
dollars,  defendant  prosecutes  this  writ  of  error. 

It  was  conceded  upon  the  trial  that  plaintiff  at  the 
time  of  the  transaction,  had  not  procured  a  license  to 
engage  in  the  business  or  act  in  the  capacity  of  a 
broker,  within  the  city  of  Chicago,  as  provided  in  para- 
graph 192,  chapter  XV  of  the  Municipal  Code. 

As  grounds  for  the  reversal  of  said  judgment,  it 
was  claimed  that  the  evidence  showed  that  plaintiff 
was  engaged  in  the  business  of  a  real  estate  broker 
when  he  negotiated  the  exchange  and  that  the  evidence 
showed  that  plaintiff,  without  the  knowledge  and  con- 
sent of  defendant  acted  as  the  agent  of  both  parties. 

Plaintiff  admitted  that  he  had  acted  in  the  capacity 
of  a  real  estate  broker  in  connection  with  a  firm  until 
March,  1913.  The  execution  of  the  written  contract 
between  the  parties  making  the  exchange  involved  in 
this  action  was  on  July  26,  1913,  plaintiff  testified 
that  he  was  first  consulted  by  defendant  as  to  his  prop- 
erty in  March,  1913.  Witnesses  for  defendant  testified 
that  during  the  time  following  March,  1913,  and  while 
plaintiff  was  negotiating  for  the  sale  or  exchange  of 
the  property  of  defendant,  he  represented  himself  as 
being  engaged  in  the  real  estate  business,  and  that  he 
then  had  and  distributed  his  business  cards  whereon 
he  designated  his  business  as  *'Eeal  Estate,  Loans 
and  Insurance,"  that  plaintiff  sought  to  effect  an  ex- 
change of  the  property  of  defendant  for  other  prop- 
erties. Plaintiff  denied  that  he  had  been  engaged  in 
the  business  of  a  real  estate  broker  since  March,  1913, 
or  that  he  had  represented  himself  as  a  real  estate 
agent  or  that  he  had  any  business  cards  whereon  he 
designated  himself  as  a  real  estate  agent,  but  he  did 
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not  deny  that  he  had  sought  to  effect  an  exchange  of 
the  property  owned  by  defendant  for  property  other 
than  that  owned  by  Goldstein. 

Jonas  0.  Hoover,  for  plaintiff  in  error. 

Francis  J.  Sullivan,  for  defendant  in  error. 

Mr.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Brokebs,  f  28* — when  want  of  license  defense  to  action  for  com' 
missions.  Evidence  examined  in  action  to  recover  commissions 
for  services  in  effecting  exchange  of  real  estate,  and  held  to  show 
that  plaintiff  was  engaged  in  the  business  of  brokerage  as  an  occu- 
pation, without  having  procured  a  license  and  that  therefore  he 
was  not  entitled  to  recover. 


H.  W.  Sisson,  trading  as  H.  W.  Sisson  &  Company, 
Plaintiflr  in  Error,  v.  I.  T.  Whiting,  Administrator, 
Defendant  in  Error. 

Gen.  No.  20,760.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hosea  W. 
Wells,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.     Opinion  filed  May  25,  1915. 

Statement  of  the  Case. 

Action  by  H.  W.  Sisson,  trading  as  H.  W.  Sisson 
&  Company,  plaintiff,  against  I.  V.  AVhiting,  adminis- 
trator of  the  estate  of  Charles  Whiting,  deceased,  de- 
fendant,  for  commissions   as   real   estate   broker   in 

*8ee  Illinois  Not«ii  Difrett,  Vols.  XI  to  XV,  ana  Camalatlvo  QuartorlT^,  Muq^ 
topic  and  focti^ii  »pmb«r. 
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bringing  about  an  exchange  of  properties   between 
Charles  Whiting  and  one  Hecht. 

The  claim  was  presented  on  the  theory  of  either  an 
express  or  an  implied  contract. 

Whiting  died  during  the  pendency  of  the  suit  and 
neither  his  nor  Sisson's  versions  of  any  personal  in- 
terviews or  arrangements  they  may  have  had  in  con- 
nection with  the  deal  on  which  the  latter  claimed 
commissions  could  be  shown. 

Plaintiff's  proof  consisted  of  (1)  correspondence 
between  the  parties  relative  to  a  previous  transaction 
had  prior  to  the  negotiations  in  question;  (2)  proof' 
as  to  the  time  when  Whiting  and  Hecht  listed  their 
respective  properties  with  plaintiff;  and  (3)  the  testi- 
mony of  Hecht  as  to  certain  conversations  with  Whit- 
ing in  the  nature  of  admissions. 

By  such  correspondence  plaintiff  sought  to  show  that 
Whiting  paid  him  a  commission  on  the  previous  trans- 
action and  knew  of  Sisson's  custom  to  charge  commis- 
sions to  both  parties  in  such  a  transaction.  Defendant 
urged  that  such  correspondence  was  not  only  irrelevant, 
but  that  it  showed  that  Whiting  disputed  Sisson's 
right  to  a  commission  on  said  previous  trans- 
action and  that  he  never  paid  him  one.  He  also  urged 
that  whatever  it  might  show  as  to  Sisson's  custom  to 
charge  double  commissions  in  such  transactions,  it  did 
not  establish  proof  of  a  custom  as  known  in  law. 

As  to  the  listing  of  the  properties  of  Whiting  and 
Hecht  with  plaintiff,  the  testimony  was  indefinite. 
There  was  no  direct  evidence  as  to  the  terms  upon  or 
the  purpose  for  which  Whiting's  property  was  listed, 
Eussell,  Sisson's  employee,  said  he  noted  Whiting's 
property  on  a  card  about  December  20,  1909.  Hecht 
said  he  listed  his  property  for  exchange  with  Sisson 
about  February  1, 1910.  A  letter  in  evidence  from  Whit- 
ing to  Sisson,  dated  December  9,  1909,  and  purporting 
to  be  a  reply  to  a  letter  from  Sisson  relative  to  the 
properties,  indicated  that  the  exchange  of  said  proper- 
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ties  was  the  subject  of  consideration  before  that  time. 
Neither  said  letter  nor  any  other  evidence  indicated 
what  were  the  precise  relations  between  the  parties 
to  the  transaction  in  question,  either  before  or  subse- 
quent to  that  time, — whether  Sisson  was  acting  as 
agent  for  Hecht  or  for  Whiting,  or  as  a  broker  to 
bring  them  together.  The  letter  was  consistent  with 
any  one  of  these  relations.  While  Russell  testified 
that  he  listed  Whiting's  property,  he  stated  that  he 
did  so  on  information  obtained  from  Sisson,  and  that 
he  heard  no  conversation  between  the  latter  and  Whit- 
ing. 

The  only  other  relevant  evidence  bearing  on  the  sub- 
ject was  a  conversation  with  Whiting  testified  to  by 
Hecht,  who  testified  that  in  the  course  of  negotiations 
Whiting  offered  him  three  houses  and  that  when  Hecht 
said  he  wanted  four.  Whiting  replied,  '*!  am  going  to 
turn  the  other  one  over  to  Mr.  Sisson  as  his  commis- 
sion," and  that  Sisson  then  laughed  and  said  he  did 
not  want  real  estate  but  would  have  to  have  cash  for 
his  commission;  and  that  when  the  deal  was  closed. 
Whiting  said  to  him,  **I  will  have  to  pay  5%  commis- 
sion on  my  end  of  this  deal." 

The  case  was  heard  by  the  court  without  a  jury  and 
judgment  was  rendered  in  favor  of  defendant. 

To  reverse  this  judgment,  plaintiff  prosecutes  this 
writ  of  error. 

Arthub  C.  Bachrach  and  Oscab  Blumenthal,  for 
plaintiff  in  error. 

Cavender,  Kaiser  &  Wermuth,  for  defendant  in 
error. 

Mr.  Presiding  Justice  Barnes  delivered  the  opinion 
of  the  court. 


\ 
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Abstract  of  the  Decision. 

1.  Bbokebs,  §  91* — when  evidence  of  previous  transactions  insuffir 
dent  to  show  right  to  double  commissions.  In  an  action  to 
recover  commissions  as  broker  on  an  exchange  of  properties,  cor- 
respondence between  the  parties  relative  to  a  previous  transaction 
prior  to  the  one  In  suit  Is  Irrelevant  and  Insufficient  to  establish 
proof  of  a  custom  known  In  law  to  entitle  plalntlfP  to  double  com- 
missions, where  It  tends  to  show  that  defendant  disputed  plain- 
tlfT's  right  to  a  commission  on  such  previous  transaction. 

2.  Brokers,  {  7* — when  evidence  insufficient  to  show  listing. 
Evidence  In  an  action  by  a  broker  for  commissions  on  the  exchange 
of  real  estate,  examined  and  held  Insufficient  to  show  a  listing  of 
the  property  with  plaintiff. 

3.  Brokers,  S  27* — when  commissions  mxiy  he  collected  from 
both  parties.  The  rule  that  a  broker  may  collect  a  commission 
from  both  parties  to  a  real  estate  transaction  where  he  is  not 
called  upon  to  exercise  his  Judgment  or  discretion,  but  Is  employed 
merely  to  find  a  purchaser  on  his  employer's  terms  and  to  bring 
the  parties  together  on  such  terms,  cannot  be  applied  in  an  action 
for  commissions  in  the  absence  of  proof  in  the  record  to  disclose 
the  nature  of  the  agreement  or  character  of  the  relation  between 
plaintiff  and  defendant 


Nunzio  Basso  y.  Ignatla  Busso. 
Ignatia  Busso^  Appellee^  y.  Nunzio  Busso,  Appellant. 

Gen.  No.  20,764.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Richard 
S.  TuTHiLL,  Judge,  presiding.  Heard  In  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Affirmed.     Opinion  filed  May  25,  1915. 

Statement  of  the  Case. 

Bill  by  Nunzio  Eusso  against  Ignatia  Eusso  for  di- 
vorce. Defendant  interposed  a  cross-bill  charging 
desertion,  and  adulterous  practices,  as  a  result  of 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  and  Cnmnlatlve  Quarterly,  Hune 
topic  and  section  nQml>er. 
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which  he  communicated  to  defendant  a  venereal  disease. 
The  chancellor  held  that  neither  the  charge  of  adul- 
tery nor  the  communication  of  a  venereal  disease  was 
sustained,  but  found  that  complainant  had  deserted 
defendant  and  entered  a  decree  in  her  favor  on  the 
cross-bill,  from  which  complainant  appeals. 

Donald  L.  Morbill,  for  appellant;  Bobebt  W.  Mil- 
lab,  of  counsel. 

Batjeb  &  DoNOGHUE,  f Or  appellee ;  Lestbb  L.  Batjeb, 
of  counsel. 

Mb.  Pbesiding  Justice  Batjme  delivered  the  opinion 
of  the  court 


Abstract  of  the  Decision. 

Husband  and  wife,  §  264* — when  evidence  sustains  separate  main- 
tenance decree.  Evidence  on  cross-bill  for  separate  maintenance 
held  to  sustain  wife's  claim  that  she  was  living  separate  and  apart 
from  her  husband  without  her  fault. 


Tom  Klloyas^  Defendant  In  Error^  t.  Nick  Klloyas, 
Plaintiff  in  Error. 

Gen.  No.  20,781.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Hasbt  P. 
DoLAN,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  October  term,  1914.  Reversed  and  remanded.  Opinion  filed 
May  25,  1915. 

•S«e  Illinoi*  Notes  Dlir«st,  Vols.  XI  to  XV,  and  CumnlAtlTe  Qnarterlj,  same 
topic  and  section  number. 
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Statement  of  the  Case. 

Action  by  Tom  Kilovas  against  Nick  Eilovas  to 
recover  a  balance  of  $190  claimed  to  be  dne  as  wages 
and  as  ascertained  upon  an  accounting  between  them 
October  13,  1911.  Defendant  admitted  an  accounting 
was  had,  but  claimed  it  was  on  November  30, 1911,  and 
that  another  was  had  at  a  still  later  date.  His  book  of 
account  was  received  in  evidence  to  show  that  the  ac- 
count as  it  stood  November  30th  was  assented  to  by 
plaintiff's  putting  his  signature  thereto,  when  it 
showed  a  balance  in  plaintiff's  favor  of  $46.73.  After- 
wards there  was  charged  to  plaintiff  $187.70,  repre- 
senting some  unpaid  accounts  made  in  the  course  of 
his  employment  for  which  he  seems  to  have  been  re- 
sponsible, and  for  which  he  admitted  his  liability,  and 
which,  with  other  credits  and  debits  unquestioned, 
changed  the  account  to  a  balance  against  him  of 
$142.21.  From  a  judgment  for  plaintiff,  defendant 
brings  error. 

Stedman  &  SoELKE,  for  plaintiff  in  error. 

George  M.  Weichelt,  for  defendant  in  error. 

Mr.  PREsroiNQ  Justice  Barnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

Masteb  and  servant,  f  84* — when  evidence  insufficient  to  sustain 
claim  for  wages.  In  an  action  to  recover  a  balance  claimed  to  be 
due  for  wages,  where  under  the  terms  of  the  employment  plaintiff 
was  charged  with  certain  accounts  which  defendant  claimed  were 
unpaid  and  for  which  plaintiff  admitted  his  responsibility,  claim- 
ing they  had  been  paid,  but  introducing  no  proof  beyond  his  mere 
assertion  of  collection,  the  persons  owing  them  not  having  been 
called,  and  there  being  no  evidence  shown  by  whom  they  were 
collected  or  that  the  money  collected  was  paid  over  to  defendant, 
the  evidence  was  held  insufficient  to  sustain  a  Judgment  in  favor 
of  plaintiff. 

•See  Illinois  Notes  Digest,  Volt.  XI  to  XV,  and  CumiilAtlTe  Quartwly, 
topic  and  tectlon  number. 
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Knight  Light  Company,  Appellee,  t.  Jesse  K.  Farley 
and  Farley  Candy  Company,  Appellants. 

Gen.  No.  21,485.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  March  term,  1915.  Reversed.  Opinion  filed  May 
25,  1915. 

Statement  of  the  Case. 

Suit  by  Knight  Light  Company  against  Jesse  K. 
Farley  and  Farley  Candy  Company,  a  corporation,  to 
restrain  interference  with  the  possession  or  use  of 
premises  occupied  by  complainant  as  a  tenant  of 
Farley,  or  interference  with  the  furnishing  of  water, 
heat  and  electricity.  From  an  order  restraining  de- 
fendant Farley  and  his  agents  from  such  interference, 
both  defendants  appeal. 

Moses,  Eosenthal  &  Kennedy,  for  appellants; 
Joseph  W.  Moses  and  Walteb  Bachbach,  of  counsel. 

Joseph  P.  Mahoney,  for  appellee. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Appeal  and  ebbob,  {  340* — when  party  not  mentioned  in  order 
affected  thereby.  On  a  bill  by  the  lessee  of  premises  against  the 
lessor  and  a  corporation  alleged  to  be  controlled  by  him  to  restrain 
interference  with  his  possession,  or  interference  with  the  furnish- 
ing of  water,  heat  and  electricity  by  such  corporation,  a  joint  appeal 
by  both  defendants  is  proper  from  an  order  restraining  the  lessor 
from  such  interference  although  the  order  does  not  specifically 
mention  the  corporation,  the  latter  being  a  party  of  record  and 

•See  lUinois  Notes  Digest,  Vols.  XI  to  XV,  luicl  CnmnlAtiTe  Quarterly,  same 
topic  an4  section  number, 
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affected  by  the  order,  the  theory  of  the  bill  being  that  though  the 
lease  contained  no  provision  for  the  furnishing  of  electricity  and 
the  agreement  therefor  was  made  with  the  corporation,  the  latter 
was  under  the  control  of  the  lessor  and  acted  merely  as  its  agent 
in  the  matter. 

2.  Appeal  and  ebbos,  fi  340* — when  party  hQund  by  order  cu  agent 
may  appecU.  Where  a  bill  sought  to  enjoin  a  corporation  on  the 
theory  that  it  acted  merely  as  the  agent  of  its  codefendant  who 
controlled  and  directed,  such  corporation  may  Join  in  an  appeal 
from  an  interlocutory  order  restraining  its  codefendant  and  his 
agents,  although  it  is  not  specifically  mentioned  in  the  order. 

3.  Equity,  S  255* — when  original  bill  superseded  by  amendment. 
An  interlocutory  order  restraining  the  lessor  of  certain  premises 
from  interfering  with  the  lessee's  possession  or  use  in  any  way, 
and  interfering  with  the  furnishing  of  water,  heat  and  electric 
light  and  power  thereto,  which  purports  to  rest  on  the  original 
and  amended  bill,  must  stand,  if  at  all,  on  the  latter  as  it  super- 
seded the  former. 

4.  Landlord  and  tenant,  §  26* — what  does  not  amount  to  an 
extension  of  lease.  An  agreement  extending  from  July,  1914,  until 
August,  1915,  is  not  shown  by  averments  that  the  lessor  stated 
that  the  lessee  might  remain  in  the  premises  until  August,  1915, 
and  until  needed  for  his  use,  and  that  they  agreed  that  the  exact 
date  need  not  be  definitely  determined  at  that  time  "but  if  either 
of  said  parties  changed  his  plans  he  would  notify  the  other  party 
thereof,"  as  it  contains  no  actual  or 'mutual  promises,  states  no 
terms,  does  not  adopt  the  terms  of  the  written  lease,  and  is  in- 
complete and  uncertain. 

5.  Specific  perform ance,  $  44* — when  agreement  to  extend  lease 
not  enforced.  A  lessor's  statement  that  he  would  not  need  prem- 
ises occupied  by  his  lessee  until  a  certain  date,  and  the  latter's 
statement  that  he  would  not  vacate  until  that  date,  held  not  such 
an  agreement  to  extend  an  existing  lease  as  would  be  specifically 
enforced  in  equity. 

6.  Specific  performance,  §  44* — when  contract  not  aided  by  self- 
serving  declarations.  Where  the  agreement  as  pleaded  lacks  the 
material  elements  of  a  contract,  a  self-serving  declaration  by  one 
of  the  parties  subsequent  thereto  referring  to  it  as  an  agreement 
to  extend  the  lease  to  a  certain  date  cannot  aid  the  same,  so  as 
to  permit  of  its  specific  enforcement 

7.  Injunction,  S  75* — what  is  character  of  suit  to  enjoin  breach 
of  contract.  A  suit  to  enjoin  the  breach  of  a  contract  seeks  a 
negative  specific  enforcement  of  it,  and  in  this  State  is  governed 
by  tbe  same  rules  as  a  suit  for  specific  performance. 

•Sm  JUliBois  Notes  Dlffett,  Vols.  XI  to  XV,  ana  CunmllitlTe  Quarterly,  tame 
topks  and  sectlQii  number. 
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8.  Specific  pebtobmance,  S  44* — when  agreement  to  eosiend  lease 
lacks  elements  of  certainty  and  mutuality,  A  court  of  equity  will 
not  enforce  an  alleged  agreement  to  extend  a  lease  where  the  parties 
at  the  time  of  the  supposed  agreement  stated  that  the  ezaot  date 
for  the  termination  of  the  lease  which  they  proposed  to  extend  was 
not  to  he  definitely  determined,  and  it  was  farther  understood 
that  if  either  party  changed  his  mind  with  reference  to .  plans 
with  respect  to  the  same  that  he  would  notify  the  other  party, 
since  it  lacks  certainty  and  mutuality. 

9.  Landlobd  and  tenant,  f  26* — when  lessee  claims  inconvenience 
or  estoppel  as  basis  for  extension.  Where  a  bill  in  equity  sets  up 
an  alleged  contract  which  is  not  sufficient  to  constitute  an  agree- 
ment because  it  contains  no  actual  promises,  states  no  terms  and 
is  indefinite  and  uncertain,  the  lessee  cannot  complain  of  the 
inconyenience  that  he  would  suffer  by  reason  of  his  understanding 
that  there  was  such  an  agreement,  nor  can  the  doctrine  of  estoppel 
be  invoked. 


Calumet  and  Chleago  Canal  &  Dock  Company  and  Mar- 
ry Nelson,  Jr.,  Trustee,  Defendants  In  Error,  y.  Abel 
Dayis,  Trustee,  Plaintiff  in  Error. 

Oen.  No.  20,965. 

1.  Cobporationb,  {  448* — when  loan  authorised  l>y  charter.  A 
dock  company,  organized  under  a  special  charter  of  this  State, 
which  provides  that  the  company  "may  purchase,  possess  and  oc- 
cupy real  and  personal  estate,  and  may  sell,  lease  and  employ  the 
same  in  such  manner  as  it  shall  determine,"  where  such  charter 
does  not  expressly  prohibit  the  lending  of  money  from  its  surplus 
funds,  as  incident  to  the  sale  of  a  part  of  its  real  estate,  a  loan 
made  in  such  a  manner  by  the  company  to  the  Tendee  of  a  part 
of  such  real  estate,  for  which  it  takes  his  notes  and  a  deed  of  trust 
to  secure  the  payment  of  the  sahie,  is  valid. 

2.  Corporations,  §  448* — when  loan  incident  to  sale  of  realty. 
Section  1  of  the  General  Corporation  Act  (J.  &  A.  If  2418),  which 
provides  that  "corporations  may  be  formed  in  the  manner  provided 
by  this  act  for  any  lawful  purpose  except  banking,  insurance,  real 

•8e«  Illinoln  Note*  Digest,  Volt.  XI  to  XV,  mnd  CtunulAtlTe  QuArterly,  Mme 
loplc  anU  section  number. 
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estate  brokerage,  the  operation  of  railroads  and  the  business  of 
loaning  money/'  does  not  prohibit  a  dock  company,  which,  by  the 
terms  of  its  special  charter,  "may  purchase,  possess  and  occupy 
real  and  personal  estate,  and  may  sell,  lease  and  employ  the  same 
in  such  manner  as  it  shall  determine,"  from  making  a  loan  from 
its  surplus  funds  as  incident  to  the  sale  of  a  part  of  such  real 
estate  and  taking  a  deed  of  trust  as  security  for  the  same. 

3.  CoRPOBATioNS,  f  448* — when  corporation  not  in  business  of 
loaning  money.  Where  the  only  evidence  as  to  the  number  of 
loans  made  by  a  dock  company  was  that  of  two  witnesses  who 
testified  that  only  one  loan,  which  was  made  for  $25,000  for  two 
or  three  months  on  collateral,  was  made  beside  the  one  in  question, 
which  was  made  as  incidental  to  a  sale  of  a  part  of  its  real  estate, 
held,  that  the  company  was  not  engaged  in  the  business  of  loaning 
money  prohibited  by  the  General  Corporation  Law  (J.  &  A.  f  2418). 

4.  CospoBATioNs,  t  44S* — uohen  loan  of  surplus  funds  authorized. 
A  loan  made  by  a  dock  company  as  incidental  to  a  sale  of  its  real 
estate  from  the  surplus  funds  of  the  company,  where  it  is  author- 
ized to  make  such  sale  by  the  terms  of  its  charter,  is  valid  as  an 
investment  of  such  surplus  funds. 

5.  CoBPOBATiONS,  f  448* — when  evidence  shouts  that  loan  was 
made  from  surplus.  Where  a  dock  company  made  a  loan,  and  the 
president  of  the  company  testified  that  such  loan  was  made  from 
its  surplus  funds  and  his  testimony  was  not  contradicted,  the 
finding  of  the  master  that  the  loan  was  made  from  the  surplus 
funds  of  the  company  is  warranted  by  the  evidence. 

6.  CoBPOBATioNs,  §  342* — when  question  of  ultra  vires  cannot 
he  raised.  Where  a  dock  company  is  authorized  by  Its  special 
charter  not  only  to  purchase,  possess  and  occupy  real  estate  but 
also  to  sell  it,  and  it  makes  a  sale  of  a  part  of  such  real  estate 
and  makes  a  loan  from  its  surplus  funds  as  incidental  to  such  sale, 
taking  a  deed  of  trust  to  secure  the  same,  the  party  to  whom 
such  loan  has  been  made  having  become  bankrupt  the  trustee 
of  his  estate  cannot  complain  that  such  loan  was  ultra  vires. 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Jesse  A. 
Baldwin,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Afllrmed.     Opinion  filed  May  25,  1915. 

Statement  by  the  Court.  On  January  16,  1913,  the 
complainants,  Calumet  and  Chicago  Canal  &  Dock 
Company,  a  corporation  (hereinafter  called  the  Dock 
Company),  and  Murry  Nelson,  Jr.,  as  trustee  under 

•See  Illinoln  Notes  Dlfcett,  Vols.  XI  to  XV,  aad  CnuittlAtlTe  Qiuuterly,  same 
lopls  an(}  section  number 
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a  certain  trust  deed,  dated  January  22,  1909,  and  also 
as  trustee  under  another  trust  deed,  dated  June  19, 
1911,  filed  their  bill  in  the  Circuit  Court  of  Cook  county 
to  foreclose  said  trust  deeds  which  were  given  by  Allen 
Conkling  on  certain  property  in  South  Chicago,  Cook 
county,  Illinois.  Prior  to  the  time  of  the  filing  of  the 
bill  Allen  Conkling  had  been  adjudged  a  bankrupt 
in  the  United  States  District  Court  for  the  Northern 
District  of  Illinois,  and  Abel  Davis  had  been  appointed 
trustee  of  Conkling 's  bankrupt  estate,  and  complain- 
ants by  order  of  said  District  Court  had  obtained 
leave  to  foreclose  said  trust  deeds  and  to  make  Abel 
Davis,  trustee,  a  party  defendant.  The  bill  was  filed 
against  said  Conkling  and  said  Davis,  trustee,  and 
others,  as  defendants.  The  bill  alleged,  inter  alia,  that 
on  January  22, 1909,  Conkling  owed  the  Dock  Company 
$50,000,  and  made  and  executed  five  principal  notes 
of  even  date,  payable  to  the  order  of  himself  and  by 
him  indorsed  and  delivered;  that  four  of  said  notes 
were  for  $5,000  each,  due  respectively  on  or  before 
twelve,  eighteen,  twenty-four  and  thirty  months  after 
date,  and  one  note  for  $30,000,  due  on  or  before  three 
years  after  date,  all  of  said  notes  bearing  interest  at 
six  per  cent,  per  annum,  payable  semiannually;  that 
to  secure  payment  of  said  notes  Conkling  executed  and 
delivered  the  trust  deed  dated  January  22,  1909,  con- 
veying to  Murry  Nelson,  Jr.,  trustee,  all  of  that  portion 
of  Block  138  lying  west  of  the  right  of  way  of  the  Pitts- 
burg, Fort  Wayne  &  Chicago  Railway  Company,  and 
also  conveying  certain  lots  in  the  east  half  of  Block 
139,  all  in  said  Dock  Company's  subdivision  in  South 
Chicago;  that  the  Dock  Company  is  the  legal  holder 
and  owner  of  said  notes;  that  Conkling  has  paid  no 
interest  on  the  notes  since  January  22,  1911,  and  that 
all  of  them  are  overdue  and  unpaid ;  that  Conkling,  in 
breach  of  the  conditions  of  the  trust  deed,  has  failed 
to  pay  for  the  insurance  on  the  buildings  on  the  prem- 
ises and  to  pay  certain  taxes ;  that  the  Dock  Company, 


616  Appellate  Coubts  op  Illinois. 

Calumet  ft  Chicago  C.  ft  D.  Co.  et  al.  v.  Dayis,  192  lU.  App.  613. 

having  acquired  title  to  the  strip  of  land  lying  between 
said  Blocks  138  and  139  and  south  of  the  south  line  of 
east  Ninety-seventh  street  extended  east,  and  known 
as  Erie  avenue,  conveyed  the  same  on  June  19,  1911, 
to  said  Conkling,  and  he  executed  and  delivered  the 
trust  deed,  dated  June  19,  1911,  conveying  said  strip 
of  land  to  Murry  Nelson,  Jr.,  trustee,  with  the  proviso 
that  said  strip  of  land  should  be  subject  to  all  the  terms 
and  conditions  and  covenants  contained  in  said  trust 
deed  of  January  22,  1909 ;  and  that  complainants  have 
the  right  to  foreclose  both  of  said  trust  deeds,  etc.  The 
bill  prayed  for  a  foreclosure  and  for  a  receiver. 

The  answer  of  Abel  Davis,  trustee  of  the  estate  of 
Allen  Conkling,  bankrupt,  alleged,  inter  alia,  that  the 
Dock  Company  is  a  corporation  organized  and  exist- 
ing by  virtue  of  a  certain  special  act  of  the  Illinois 
Legislature,  in  force  March  10,  1869  (said  special  act 
was  set  forth  in  full) ;  that  said  Dock  Company  has 
no  rights,  powers  or  authority  other  than  those  con- 
ferred upon  it  by  said  special  act ;  that  for  many  years 
prior  to  January  22,  1909,  Conkling  was  the  owner 
of  said  portion  of  said  Block  138;  that  if  said  Conk- 
ling was  indebted  to  the  Dock  Company  on  January 
22,  1909,  it  was  by  reason  of  a  loan  which  the  Dock 
Company  made  to  Conkling  in  the  sum  of  $50,000  on  or 
about  said  date ;  that  if  Conkling  executed  any  notes 
or  trust  deed  he  did  so  as  evidence  and  as  security  for 
said  loan;  that  the  Dock  Company  had  no  right,  title 
or  authority  under  its  charter  to  make  said  loan  to 
Conkling  or  to  accept  as  security  therefor  any  trust 
deed  executed  by  him,  and,  in  particular,  had  no  au- 
thority to  accept  as  security  for  the  loan  the  first  trust 
deed  described  in  said  bill  of  complaint;  that  such  trust 
deed  so  accepted  is  null  and  void  and  of  no  force  and 
effect  whatsoever,  and  the  Dock  Company  can  obtain 
no  rights  thereunder  and  can  bring  no  action  to  en- 
force or  foreclose  the  same,  because  the  act  of  the  Dock 
Company  in  making  the  loan  and  accepting  the  trust 
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deed  was  ultra  vires  and  beyond  its  corporate  powers 
and  authority,  and  that  such  trust  deed  creates  no 
lien  upon  said  property  which  is  superior  to  the  title 
of  this  defendant;  and  that  the  second  trust  deed  de- 
scribed in  said  bill  is  likewise  null  and  void  and  creates 
no  lien  in  favor  of  complainants  which  is  superior  to 
the  title  of  this  defendant. 

A  replication  to  the  above  answer  was  filed,  certain 
other  defendants  were  defaulted,  and  issue  was  joined 
as  to  other  defendants  who  had  filed  answers,  and  the 
cause  was  referred  to  a  master  in  chancery  to  take 
proofs  and  report  the  same,  together  with  his  opinion 
on  the  law  and  evidence. 

The  master  found,  inter  alia,  that  on  January  22, 
1909,  Conkling  executed  and  delivered  the  notes  and 
first  trust  deed  mentioned,  and  on  June  19,  1911,  exe- 
cuted and  delivered  said  second  trust  deed;  that  the 
Dock  Company  is  the  holder  and  owner  of  said  notes 
and  the  indebtedness  represented  thereby;  that  said 
notes  and  first  trust  deed  were  given  to  the  Dock  Com- 
pany *'as  part  of  a  transaction''  by  which  the  Dock 
Company  sold  to  Conkling  for  $15,000  said  lots  in 
Block  139,  and  that  ^*as  an  inducement  for  such  pur- 
chase'' the  Dock  Company  gave  Conkling  credit  for 
the  whole  purchase  price  of  $15,000,  and  made  a  loan 
to  him  ''in  addition"  of  $35,000,  out  of  the  ''surplus 
funds"  of  the  Dock  Company,  and  took  from  Conkling 
the  notes  and  trust  deed  as  security  for  said  indebted- 
ness, amounting  to  $50,000 ;  that  the  Dock  Company  is 
a  corporation  organized  by  a  special  act  of  the  Legis- 
lature of  Illinois,  in  force  March  10,  1869;  that  the 
Dock  Company  would  not  have  made  to  Conkling  said 
loan  of  $35,000  in  excess  of  the  purchase  price  of  said 
lots  in  Block  139,  "except  for  the  purpose  of  inducing 
said  Conkling  to  purchase  said  lots";  that  Conkling 
had  sought  to  obtain  from  the  Dock  Company  a  loan 
secured  only  by  a  trust  deed  covering  said  portion  of 
Plock  138,  but  the  Dock  Company  had  declined  to  mak^ 
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such  loan,  or  to  make  any  loan  except  as  incidental  to 
the  sale  of  said  lots  in  Block  139 ;  that  under  its  charter 
the  Dock  Company  had  power  to  sell  said  lots  in  Block 
139,  and  to  loan  to  Conkling  said  sum  of  $35,000  out 
of  its  surplus  funds  as  incidental  to  such  sale;  that 
said  notes  and  trust  deed  are  valid  and  legal  obliga- 
tions of  said  Conkling;  and  that  at  various  times  the 
Dock  Company  has  paid  out  moneys  for  taxes  and 
insurance  upon  said  property,  etc.  The  master  recom- 
mended that  a  decree  of  foreclosure  be  entered.  Abel 
Davis,  trustee,  filed  objections  to  the  master's  report, 
which  were  overruled,  and  the  same  were  ordered  to 
stand  as  exceptions  on  the  hearing  before  the  court 

On  June  5, 1914,  a  decree  of  foreclosure  was  entered, 
in  which  the  court  overruled  said  exceptions  and  found 
that  the  equities  of  the  cause  were  with  the  complain- 
ants, etc. ;  that  the  trust  deed  of  January  22, 1909,  made 
by  said  Conkling,  and  the  indebtedness  secured  thereby 
were  a  valid  lien  on  the  real  estate  therein  described ; 
that  the  trust  deed  of  June  19,  1911,  was  also  a  lien 
on  the  real  estate  therein  described;  that  Allen  Conk- 
ling was  personally  liable  for  the  payment  of  the  in- 
debtedness secured  by  said  trust  deeds,  of  which  in- 
debtedness the  Dock  Company  was  the  owner,  and 
that  there  was  due  the  Dock  Company  from  said  Conk- 
ling the  sum  of  $64,644.93,  and  also  the  sum  of  $3,000 
for  solicitor's  fees.  The  court  decreed  that  unless  said 
sums,  together  with  interest  and  costs,  be  paid  to  the 
Dock  Company  within  five  days,  the  property  should 
be  sold  by  the  master  in  the  usual  manner,  etc.  On 
July  3,  1914,  the  master  sold  the  property  at  public 
sale  to  the  Dock  Company  for  $67,000,  and  on  July  18, 
1914,  the  court  ordered  that  the  master's  report  of  sale 
be  confirmed. 

On  September  4,  1914,  this  writ  of  error  was  sued 
out  by  said  Abel  Davis,  trustee.  On  February  6,  1915, 
it  appearing  to  this  court  that  the  codefendants  with 
said  4b^l  Davis,  trustee,  in  the  Circuit  Court  did  not 
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join  in  the  prosecution  of  said  writ  of  error,  but  that 
their  names  were  used  as  coplaintiflfs  in  error  pur- 
suant to  the  statute,  and  it  further  appearing  that  the 
appearance  of  certain  of  said  coplaintiffs  in  error  was 
duly  entered  and  that  service  of  summons  was  duly 
had  on  the  others,  and  that  all  of  said  coplaintiflfs  in 
error  have  failed  to  assign  errors  on  the  record  in  said 
cause  or  join  in  the  prosecution  of  said  writ  of  error, 
it  was  ordered  that  a  judgment  of  severance  be  entered 
against  said  coplaintiffs  in  error,  and  leave  was 
granted  to  said  Abel  Davis,  trustee  of  the  estate  of 
Allen  Conkling,  bankrupt,  to  prosecute  this  writ  of 
error  alone,  and  the  cause  was  taken. 

In  the  special  act  of  the  Legislature  of  Illinois,  in 
force  March  10,  1869,  incorporating  the  Dock  Com- 
pany, it  was  provided  in  section  1  of  the  Act  that  the 
corporation  **  shall  have  perpetual  succession,  may 
contract  and  be  contracted  with,  *  *  •  may  pur- 
chase, possess  and  occupy  real  and  personal  estate, 
and  may  sell,  lease  and  employ  the  same  in  such. man- 
ner 05  it  shall  determine;  and  shall  have  the  right  to 
borrow  money,  and  pledge  their  property  and  fran- 
chises to  secure  the  same,  and  have  and  exercise  all 
the  powers  necessary  as  a  corporation,  to  carry  out 
the  objects  of  this  act.''  Sections  2,  3  and  4  contain 
provisions,  respectively,  regarding  the  amount  of  its 
capital  stock,  the  management  of  its  business  affairs 
and  the  location  of  its  principal  office  in  Chicago,  fiy 
section  5  the  company  was  given  power  to  enter  upon 
and  make  surveys  of  lands  between  the  south  branch 
of  the  Chicago  River,  or  the  Illinois  and  Michigan 
Canal,  and  the  Calumet  River,  for  the  purpose  of  locat- 
ing and  constructing  a  canal  from  such  point  on  the 
Calumet  River  to  such  point  on  eaid  south  branch  of 
the  Chicago  River,  or  said  Illinois  and  Michigan  Canal, 
as  the  company  should  determine,  and  to  build,  operate 
and  maintain  docks,  basins,  shipyards,  warehouses  and 
piers,  and  to  make  rules  for  the  passage  of  all  boats 
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and  vessels.  By  section  6  the  company  was  given 
power  to  acquire  by  condemnation  certain  lands,  the 
fee  of  which  when  acquired  should  become  vested  in 
it.  By  section  7  the  company  was  given  the  right  to 
intersect  any  highway  or  railroad  with  the  canal,  and 
by  section  8  to  construct  bridges. 

On  the  hearing  before  the  master,  Murry  Nelson,  Jr., 
testified,  in  substance,  that  he  had  been  president  of 
the  Dock  Company  since  1908 ;  that  before  the  Chicago 
fire  the  company  had  acquired  certain  land,  some  of 
which  it  has  not  needed  since,  and  that  when  possible 
the  same  is  sold;  that  the  company  has  no  other 
source  of  income  than  the  sale  of  its  real  estate;  that 
its  assets  are  about  $3,000,000;  that  it  spends  about 
$100,000  a  year  for  taxes  and  assessments ;  that  when- 
ever the  company  makes  a  sale  of  any  of  its  lands,  it 
keeps  on  hand  enough  to  meet  said  taxes  and  assess- 
ments, and  incidentally  the  company  loans  out  any 
surplus  funds  it  may  have ;  that  he  had  charge  of  the 
negotiations  (first  with  Eugene  Hogue,  agent  for  said 
Conkling,  and  later  with  Conkling  himself)  which  led 
up  to  the  making  of  the  notes  and  trust  deed,  dated 
January  22,  1909 ;  that  early  in  1909  Hogue  requested 
of  him  that  the  Dock  Company  make  a  loan  to  Conk- 
ling on  said  portion  of  said  Block  138,  then  owned  by 
Conkling,  and  on  which  there  was  then  a  past  due  mort- 
gage of  about  $30,000  for  money  previously  loaned 
Conkling  by  the  First  National  Bank  of  Chicago ;  that 
he  (Nelson)  told  Hogue  that  the  Dock  Company  **was 
not  in  the  business  of  making  loans'';  that  he  tried  to 
get  other  parties  to  make  the  loan  to  Conkling,  but 
without  success;  that  subsequently  Hogue  suggested 
that  Conkling  might  buy  said  lots  in  Block  139,  and 
asked  if  the  Dock  Company,  in  addition  to  making 
this  sale,  would  make  a  loan  on  said  portion  of  Block 
138  and  said  lots  in  Block  139 ;  that  thereupon  further 
negotiations  were  had  which  resulted  in  the  Dock  Com- 
pany selling  to  Conkling  said  lots  in  Block  139  for 
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$15,000,  giving  Conkling  credit  for  said  purchase  price 
and  loaning  him  also  $35,000  in  cash,  and  taking  Conk- 
ling's  said  notes  for  $50,000,  secured  by  said  trust 
deed,  dated  January  22,  1909 ;  that  the  Dock  Company 
at  this  time  ''had  surplus  funds"  from  which  it  made 
the  loan;  that  he,  as  president  of  the  company,  would 
not  have  made  the  loan  ''except  as  an  incident  to  the 
sale"  of  said  lots  in  Block  139;  that  he  did  not  know 
of  any  loans,  other  than  the  one  in  question,  made  by 
the  company  on  real  estate  security;  and  that  since 
said  transaction  was  consummated  he  did  not  remem- 
ber of  but  one  other  loan  being  made,  and  that  was 
for  $25,000,  made  for  two  or  three  months  on  collater- 
al, which  loan  had  been  paid.  The  testimony  of  Eugene 
Hogue,  a  witness  for  defendant,  as  to  the  making  of 
said  loan  and  sale,  is  in  substantial  accord  with  that 
of  said  Nelson.  Hogue  also  testified  that  after  the 
papers  and  money  had  passed,  the  First  National  Bank 
was  paid  the  amount  of  Conkling 's  mortgage  indebted- 
ness to  it  and  that  Conkling  got  the  difference.  The 
testimony  also  showed  that  Allen  Conkling  was  ad- 
judged a  bankrupt  on  November  18,  1911;  that  unse- 
cured claims  had  been  filed  and  allowed  against  said 
Conkling 's  estate,  amounting  to  $60,597;  and  that  if 
said  trust  deeds  are  valid  liens  on  said  properties  there 
are  substantially  no  assets  with  which  to  pay  said  un- 
secured claims. 

Jesse  Lowenhaupt  and  Oscab  M.  Wolff,  for  plain- 
tiff in  error. 

Bentley,  Bubling  &  Swan,  for  defendants  in  error. 

Mr.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Counsel  for  the  defendant,  Abel  Davis,  trustee,  etc., 
state  at  the  conunencement  of  their  written  argument 
here  filed:     "The  only  question  before  this  court  is 
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the  validity  of  the  trust  deed  covering  Blocks  138  and 
139.  It  is  our  contention  that  the  act  of  the  Dock  Com- 
pany in  making  the  loan  to  Conkling  was  absolutely 
^Utra  vires,  and  that  therefore  no  action  can  be  brought 
upon  the  trust  deed.  *  *  *  We  contend  that 
nothing  in  the  Dock  Company's  charter  can  be  twisted 
into  an  express  power  to  loan  money,  and  that  the 
making  of  this  loan  was  not  the  exercise  of  a  power 
reasonably  and  necessarily  incidental  to  any  express 
power  of  the  corporation.'*  Counsel  then  argue  that, 
assuming  that  the  Dock  Company  did  have  express 
power  to  buy  and  sell  land,  the  making  of  said  loan 
was  not  the  exercise  of  a  power  reasonably  incidental 
to  or  implied  from  the  power  to  sell  land.  And  coun- 
sel further  contend  that  the  master's  finding  that  this 
loan  was  made  out  of  the  surplus  funds  of  the  Dock 
Company  is  not  warranted  by  the  evidence.  At  the 
conclusion  of  their  written  argument  counsel  state: 
**It  is  the  common  misfortune  of  the  complainant  and 
the  unsecured  creditors  who  are  represented  by  plain- 
tiff in  error  that  Allen  Conkling  became  bankrupt.  If 
Mr.  Conkling  were  today  solvent,  *  *  *  the  unse- 
cured creditors  could  enforce  payment  of  their  claims, 
and  the  Dock  Company,  although  it  could  not  foreclose 
its  trust  deed,  could  bring  an  action  for  money  had  and 
received,  and  *  *  *  recover  its  money.  •  •  • 
The  Dock  Company  cannot  profit  by  its  own  wrong 
and  now  enforce  an  ultra  vires  security,  and  thus  re- 
cover its  claim  in  full  while  other  creditors  take  noth- 
ing." 

Counsel  for  the  complainants  contend  (1)  that  by 
the  language  of  the  Dock  Company's  special  charter 
express  power  is  given  that  company  to  loan  money; 
(2)  that  the  loan  in  question  was  proper  as  an  incident 
to  the  sale  of  said  lots  in  Block  139  to  Conkling;  (3) 
that  said  loan  was  valid  as  an  investment  of  surplus 
funds  of  the  Dock  Company;  and  (4)  that  as  Conkling 
received  the  benefits  of  the  loan  both  he  and  the  trustee 
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of  his  bankrupt  estate  are  estopped,  under  the  facts 
of  this  case,  to  deny  the  power  of  the  Dock  Company 
to  make  the  loan. 

In  the  discussion  of  the  first  point  counsel  for  com- 
plainants contend  that  while  the  Dock  Company  was 
not  authorized  under  its  special  charter  to  engage  in 
the  business  of  loaning  money,  it  was  expressly  given 
power  to  lend  money  whenever  such  action  might  be 
reasonably  incidental  to  the  accomplishment  of  any 
legitimate  corporate  object,  or  whenever  it  had  moneys 
on  hand  upon  which  it  might  desire  to  earn  interest. 
Section  1  of  the  charter  states  that  the  Dock  Company 
**may  purchase,  possess  and  occupy  real  and  personal 
estate,  and  may  sell,  lease  and  employ  the  same  in 
such  manner  as  it  shall  determine."  And  counsel 
argue  that  money  is  personal  property,  that  the  right 
given  to  the  company  to  employ  personal  estate  in- 
cludes the  right  to  employ  money  *'in  such  manner 
as  it  shall  determine,''  and  that  to  so  employ  money 
includes  the  right  to  lend  money  whenever  reasonably 
incidental  to  any  legitimate  corporate  purpose,  and 
such  lending  is  not  expressly  prohibited  or  is  not 
against  public  policy.  There  is  force  in  counsel's  ar- 
gument. We  do  not  find  in  the  Dock  Company's  spe- 
cial charter,  granted  March  10,  1869,  any  express  pro- 
hibition against  its  making  such  a  loan  as  the  one  in 
question  and  taking  security  therefor.  And  we  do  not 
think  that  it  was  then,  or  is  now,  contrary  to  public 
policy  for  a  corporation  to  make  such  a  loan.  Section 
1  of  the  present  general  act  concerning  corporations 
(J.  &  A.  ^  2418),  which  was  passed  in  1872;  provides 
that  *  *  corporations  may  be  formed  in  the  manner  pro- 
vided by  this  act  for  any  lawful  purpose  except  bank- 
ing, insurance,  real  estate  brokerage,  the  operation  of 
railroads  and  the  business  of  loaning  m^ney.^'  This 
does  not  mean  that  the  occasional  or  incidental  lending 
of  money  by  corporations,  or  the  formation  of  corpor- 
ations, for  the  purpose  of  engaging  in  the  business  of 


624  Appellate  Courts  of  Iu/INOIs. 

Calumet  ft  Chicago  C.  &  D.  Co.  et  al.  v.  Davis,  192  111.  App.  613. 

loaning  money,  is  prohibited  by  the  policy  of  the  law, 
but  does  mean  that  corporations  may  not  be  formed 
under  said  act  of  1872  for  the  purpose  of  engaging  in 
that  business.  Stevens  v,  Pratt,  101  HI.  206 ;  Brown  v. 
Scottish-American  Mortg.  Co.,  110  111.  235.  The  Dock 
Company's  special  charter  was  granted  before  said 
Act  of  1872  was  passed,  and  the  evidence  shows  that 
it  was  not  engaged  in  the  bitsiness  of  loaning  money. 

By  section  1  of  its  special  charter  the  Dock  Company 
was  expressly  given  power  to  purchase  and  sell  real 
estate.  The  evidence  shows  that  at  the  time  the  loan 
in  question  was  made  it  was  possessed  of  considerable 
real  estate  which  it  was  desirous  of  selling.  Even 
assuming  that  the  Dock  Company  did  not  have  ex- 
press power  under  its  charter  to  make  the  loan  in  ques- 
tion, we  think  it  had  implied  power  so  to  do,  as  rear 
sonably  incidental  to  the  sale  to  Conkling  of  said  lots 
in  Block  139.  3  Thompson  on  Corp.,  sec  2181;  Kraft 
V.  West  Side  Brewery  Co.,  219  111.  205;  Union  Water 
Co.  V.  Murphy's  Flat  Pluming  Co.,  22  Cal.  621,  629; 
Holmes,  Booth  <&  Haydens  v.  WUlard,  125  N.  Y.  75, 
81;  Central  Lumber  Co.  v.  Kelter,  201  lU.  503,  507. 
And  we  think  that  the  loan  was  valid  as  an  investment 
of  the  surplus  funds  of  the  Dock  Company.  1  Clark 
&  Marshall  on  Priv.  Corp.,  sec.  186 ;  Bamk  of  Berwick 
V.  George  Vinson  Shingle  <&  Mfg.  Co.,  132  La.  861, 
863;  Garrison  Canning  Co.  v.  Stanley,  133  Iowa  57, 
60;  Western  Boatmen's  Benev.  Ass'n  v.  Kribben,  48 
Mo.  37,  43;  Laughlin  v.  Chicago  Ry.  Equipment  Co., 
182  111.  App.  280,  291.  We  cannot  agree  with  the  con- 
tention of  counsel  for  defendant,  viz.,  that  the  finding 
of  the  master  that  the  loan  was  made  out  of  the  sur- 
plus funds  of  the  Dock  Company  is  not  warranted  by 
the  evidence.  Murry  Nelson,  Jr.,  president  of  the 
Dock  Company,  testified  to  the  effect  that  at  the  time 
of  the  making  of  the  loan  the  company  had  surplus 
funds  in  its  possession  from  which  the  loan  was  made, 
and  his  testimony  was  not  contradicted. 
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And,  assuming  that  the  Dock  Company  did  not  have 
express  power  to  make  the  loan,  we  are  of  the  opinion 
that  as  Conkling  received  the  full  benefits  of  the  loan 
the  defense  of  ultra  vires  cannot  prevail  under  the 
facts  disclosed.  Bradley  v.  Ballard,  55  HI.  413,  417; 
Darst  V.  Gale,  83  HI.  136,  140;  Kadish  v.  Garden  City 
E.  L.  (&  Bldg.  Ass\  151  111.  531,  537;  Rector  v.  Hart- 
ford  Deposit  Co.,  190  111.  380,  389.  The  making  of 
the  loan  was  not  an  act  which  was  prohibited  by  the 
Dock  Company's  charter,  or  one  which  it  could  not 
under  any  circumstances  perform.  Neither  can  we 
say  that  it  was  an  act  which  was  wholly  outside  of 
the  general  scope  of  the  powers  conferred  upon  it  by 
the  legislature.  The  present  case  is  to  be  distin- 
guished, we  think,  from  the  cases  of  National  Home 
Bldg.  (&  L.  Ass^n  v.  Home  Sav.  Bank,  181  111.  35;  Fritze 
V.  Equitable  Bldg.  <&  L.  Society,  186  111.  183;  Steele  v. 
Fraternal  Tribunes,  215  111.  190;  Converse  v.  Emer- 
son,  Talcott  <&  Co.,  242  111.  619 ;  and  Mercantile  Trust 
Co.  of  Illinois  v.  Kastor,  191  111.  App.  219. 

For  the  reasons  indicated  the  decree  of  the  Circuit 
Court  is  aflSirmed. 

Affirmed. 


John  F.  DeTine,  Administrator,  Defendant  in  Error, 
y.  Anna  B.  Gilmore,  Plaintiff  in  Error. 

Gen.  No.  20,774.    (Not  to  be  reported  in  full.) 

Error  to  the  Circuit  Court  of  Cook  county;  the  Hon.  Richabd 
S.  TuTHXix,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  May  26, 
1915. 

voL  cucxxxn  49 
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Statement  of  the  Case. 

Action  of  replevin  by  John  F.  Devine,  as  adminis- 
trator of  the  estate  of  Orrin  F.  Place,  deceased,  against 
Anna  B.  Gilmore  to  recover  possession  of  six  certifi- 
cates of  stock  in  the  Saratoga  Gold  Mining  Company 
alleged  to  be  of  the  value  of  $11,000. 

The  writ  was  returned  by  the  sheriff  on  August 
21,  1911,  showing  that  the  defendant  had  been  person- 
ally served  on  July  27, 1911,  but  that  upon  demand  the 
defendant  had  refused  to  turn  over  said  property.  The 
cause  was  put  at  issue  and  came  on  for  trial  before  a 
jury  in  June,  1912.  During  the  trial  said  certificates 
of  stock  were  produced  by  the  defendant  to  be  used 
as  evidence,  and  the  same  were  admitted  in  evidence, 
and  the  court  verbally  ordered  that  the  same  be  im- 
pounded in  the  hands  of  the  clerk  of  the  court  for  safe- 
keeping, and  as  evidence,  and  that  they  be  retained 
by  said  clerk  until  further  order  of  the  court.  On 
June  27, 1912,  the  jury  returned  their  verdict  in  which 
they  found  the  defendant  guilty  and  that  the  right  to 
the  possession  of  the  property  was  in  plaintiff,  and 
assessed  plaintiff's  damages  at  the  sum  of  one  cent. 
On  July  13,  1912,  which  was  the  last  day  of  the  June 
term,  1912,  of  said  court,  the  defendant's  motion  for 
a  new  trial  was  denied  and  the  court  entered  judgment 
''that  the  plaintiff  do  have  and  retain  the  property  re- 
plevined  herein  by  virtue  of  the  writ  of  replevin  issued 
in  said  cause  and  do  have  and  recover  of  and  from  the 
defendant  his  damages  of  one  cent  in  form  as  afore- 
said by  the  jury  assessed  together  with  his  costs  and 
charges  in  this  behalf  expended  and  have  execution 
therefor." 

An  appeal  from  the  judgment  was  at  once  prayed  by 
said  defendant  to  this  court  and  allowed  upon  her 
filing  her  appeal  bond  in  the  sum  of  $5,000  within 
thirty  days,  but  the  appeal  was  not  perfected. 

On  July  26,  1912,  after  the  term  at  which  said  judg- 
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ment  was  entered  had  passed,  the  court  caused  the 
following  order  to  be  entered  of  record  in  said  cause : 

**It  is  hereby  ordered  that  the  certificates  of  stock 
in  the  Saratoga  Gold  Mining  Company  of  Arizona 
issued  to  Orrin  F.  Place,  as  follows:"  (here  follows 
a  description  of  said  certificates)  ** introduced  as  evi- 
dence in  the  above  cause  be  and  they  are  hereby  im- 
pounded in  the  hands  of  the  clerk  of  this  court  for  safe- 
keeping and  as  evidence  and  be  retained  by  said  clerk 
until  further  order  of  this  court.  It  is  further  ordered 
that  this  order,  the  same  having  been  verbally  made  in 
said  cause  on  the  13th  day  of  July,  1912,  be  now  en- 
tered nuTic  pro  tunc  as  of  said  13th  day  of  July,  1912." 

Early  in  February,  1914,  more  than  eighteen  months 
after  said  judgment  of  July  13,  1912,  was  entered, 
plaintiff  moved  the  court  for  an  order  of  the  court 
directing  said  clerk  of  the  court  to  turn  over  said 
certificates  to  plaintiff's  attorneys.  The  probable 
reason  for  plaintiff's  seeming  delay  in  attempting  to 
get  the  actual  possession  of  said  certificates  of  stock, 
which  had  been  impounded  with  said  clerk  as  afore- 
said, is  explained  by  the  facts  contained  in  the  record 
of  the  case  of  Gilmore  v.  Bidwell,  191  111.  App.  152. 
It  appears  that  on  July  25,  1912,  after  the  judgment 
in  the  present  case  had  been  entered  in  said  Circuit 
Court,  and  one  day  before  said  nunc  pro  tunc  order 
was  entered,  said  Anna  B.  Gilmore  commenced  an 
action  in  replevin  in  the  Superior  Court  of  Cook  county 
against  said  clerk  of  the  Circuit  Court  to  recover  the 
possession  of  said  certificates  of  stock,  that  said  clerk 
refused  to  turn  the  same  over  to  the  sheriff  under  the 
writ,  and  that  thereafter  certain  proceedings  were  had 
which  resulted  in  said  Superior  Court  entering  a  judg- 
ment in  said  replevin  action,  on  January  29,  1914,  in 
favor  of  said  clerk  of  said  Circuit  Court.  Anna  B. 
Gilmore  appealed  to  this  court  from  said  judgment 
of  the  Superior  Court  and  on  January  25,  1915,  that 
judgment  was  aflBrmed. 
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John  T.  Booz,  for  plaintiff  in  error. 

Beach  &  Beach,  for  defendant  in  error. 

Mb.  Justice  Gbidley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Deeislon. 

1.  Replevin, — when  court  may  impound  property.  Where,  in 
replevin  to  recover  certificates  of  stock,  defendant  on  demand 
under  the  writ  refused  to  deliver  same  to  the  sheriff,  but  on  the 
trial  they  were  introduced  in  evidence,  the  court  had  power  to 
order  them  impounded  with  the  clerk  for  safe-keeping  until  the 
further  order  of  the  court  and  pending  verdict  and  judgment  in 
the  action. 

2.  Motions,  i  12* — when  order  entered  nunc  pro  tunc  not  dU- 
turhed.  Where  on  the  trial  of  a  replevin  suit  the  court  verbally 
ordered  the  impounding  of  the  subject-matter  of  the  action,  its 
action  at  a  subsequent  term  in  entering  a  written  order  to  the 
same  effect  nunc  pro  tunc  will  not  be  held  erroneous  in  the  absence 
of  an  affirmative  showing  to  the  contrary  in  the  bill  of  exceptions. 

3.  Replevin,  S  162* — when  order  affecting  disposal  of  impounded 
property  proper.  Where  upon  the  trial  of  a  replevin  action  to 
recover  certificates  of  stock  the  court  ordered  the  impounding 
of  such  certificates  after  their  introduction  in  evidence,  a  subse- 
quent order  made  eighteen  months  after  judgment  in  the  replevin 
action,  directing  that  such  certificates  be  turned  over  to  the  attor- 
neys for  the  successful  party,  is  proper. 

4.  Judgment,  §  600* — when  proceeding  to  enforce  is  collateral, 
A  proceeding  to  enforce  a  judgment  is  collateral  to  the  judgment, 
and  therefore  no  inquiry  into  its  regularity  or  validity  can  be 
permitted  in  such  a  proceeding. 


•See  Illinois  Notes  Divest,  VoU.  XI  to  XV,  and  CnmnUiUTo  Qoarteftr. 
topio  and  section  nmnber. 
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Continental  and  Gommereial  Trust  &  Sayings  Bank, 
Administrator,  Appellee,  i.  Illinois  Terra  Cotta 
Lnmber  Company,  Appellant. 

Gen.  No.  20,800.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  H. 
Stsblinq  Pomesoy,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  May 
25,  1916. 

Statement  of  the  Case. 

Action  by  Continental  and  Commercial  Trust  & 
Savings  Bank,  as  administrator  of  the  estate  of  Will- 
iam J.  Newbum,  deceased,  plaintiff,  against  Illinois 
Terra  Cotta  Lumber  Company,  a  corporation,  defend- 
ant for  personal  injuries  sustained  by  plaintiff's  intes- 
tate. 

From  a  judgment  for  fifteen  hundred  dollars  recov- 
ered by  plaintiff,  as  administrator,  against  defendant, 
defendant  appeals. 

The  action  was  commenced  on  July  28,  1909,  by 
Newburn  against  defendant  Terra  Cotta  Company. 
Subsequently  Frederick  Ayer  and  Wells  Brothers 
Company  were  made  additional  parties  defendant.  On 
June  30,  1913,  Newbum  died  from  causes  not  claimed 
to  have  resulted  from  said  injuries  and,  upon  his 
death  being  suggested,  the  Continental  and  Commer- 
cial Trust  &  Savings  Bank,  as  administrator  of 
Newbum 's  estate,  was  substituted  as  plaintiff.  The 
jury  returned  a  verdict  finding  the  defendant,  Freder- 
ick Ayer,  not  guilty  and  the  defendants,  Terra  Cotta 
Company  and  Wells  Brothers  Company,  guilty,  and 
assessed  plaintiff's  damages  at  fifteen  hundred  dol- 
lars. Both  of  said  last  named  defendants  entered  mo- 
tions for  a  new  trial.  On  March  28, 1914,  on  motion  of 
plaintiff  the  cause  was  dismissed  as  to  the  defendant, 
Wells  Brothers  Company,  and  the  motions  of  the  de- 
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fendant,  Terra  Cotta  Company,  for  a  new  trial  and  in 
arrest  of  judgment  were  overruled,  and  the  judgment 
appealed  from  was  entered. 

Evidence  disclosed  the  following  material  facts: 
Newbum  was  a  structural  iron  worker  employed  by 
Wells  Brothers  Company,  the  contractor  who  had 
charge  of  the  erection  of  the  building  on  which  he  was 
working.  During  the  morning  of  the  day  of  the  acci- 
dent Newbum  and  several  other  employees  of  Wells 
Brothers  Company  were  engaged  in  putting  a  section 
of  a  smokestack  into  position  in  the  basement  of  the 
building.  There  was  a  nine  by  twelve  opening  in  the 
first  floor.  This  opening  was  also  in  the  second  and 
third  floors  above,  but  not  in  the  fourth  floor.  The 
accident  occurred  about  two  o'clock  on  the  afternoon 
of  June  14,  1909.  At  this  time  Newbum  and  a  co- 
employee  were  standing  upon  a  plank  laid  across  the 
opening  and  engaged  in  the  work  upon  the  stack.  At 
this  time  also  certain  tile  setters,  employees  of  the 
Terra  Cotta  Company,  were  working  between  the  third 
and  fourth  floors,  right  over  where  Newbum  and  other 
coemployees  were  'working.  These  tile  setters  had 
been  working  there  all  day.  The  workmen  below  could 
look  up  through  the  opening,  or  shaft,  and  see  the  tile 
setters  at  work.  A  piece  of  tile  fell  and  struck  New- 
burn  on  the  head.  The  witness  Zimball  testified: 
''The  first  I  saw  was  when  it  hit  Newbum.  I  was 
standing  alongside  of  him  and  I  caught  hold  of  him, 
*  *  •  He  leaned  against  me  and  I  found  that  something 
had  hit  him  on  the  head.''  The  witness  Eappold  tes- 
tified: ''While  we  were  standing  there  a  piece  of  tile 
came  down  and  hit  Newburn  on  the  head.  I  first  saw 
it  as  it  was  falling  down,  after  it  hit  Newbum,  just 
about  striking  the  floor.  I  noticed  that  the  tile  broke. 
It  was  a  half  tile."  He  further  testified  that  he  had 
been  on  the  third  floor  a  few  minutes  before  the  acci- 
dent; that  about  three  men  were  then  working  for  the 
Terra  Cotta  Company  between  the  third  and  fourth 
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floors;  that  they  were  standing  on  '* horses"  which 
rested  on  planks  across  the  opening;  that  there  were 
then  no  other  men  in  the  vicinity  of  the  openings,  and 
that  while  there  were  other  men  on  the  third  floor  the 
nearest  of  them  to  the  opening  was  about  fifty  feet. 
After  the  accident  Newbum  appeared  dazed  and  blood 
was  running  from  his  wounds.  On  the  same  day  he 
was  sent  to  a  physician  employed  by  Wells  Brothers 
Company,  who  examined  and  treated  him.  This  phy- 
sician testified  on  the  trial  that  upon  that  examination 
he  found  a  lacerated  wound  of  the  scalp,  slightly  over 
an  inch  in  length,  on  the  back  of  the  head ;  that  there 
was  also  a  small  puncture  wound,  which  was  super- 
ficial; that  the  lacerated  wound  necessitated  two 
stitches;  and  that  *' there  was  apparently  a  slight  in- 
volvement of  the  outer  table  of  the  skull,  a  slight 
depression."  On  the  day  following  the  accident  New- 
bum  was  seen  near  the  building  with  his  head  band- 
aged. Another  physician,  who  examined  him  on  the 
second  day  after  the  accident  and  subsequently 
treated  him  from  time  to  time,  testified  that  there  was 
a  depression  in  the  skull ;  that  his  right  pupil  was  di- 
lated, that  there  was  a  general  tremor  of  the  left  hand 
and  arm,  and  that  these  conditions  lasted  about  a 
week.  Still  another  physician,  who  examined  him 
about  forty  days  after  the  accident,  testified  that  under 
the  larger  wound  there  was  a  depression  of  the  skull, 
that  Newbum  was  pale,  and  that  there  was  a  tremor  of 
his  hands  and  his  reflexes  were  exaggerated,  showing 
an  unstable  condition  of  the  nervous  system.  New- 
bum  was  laid  up  and  unable  to  work  for  about  two 
months  and  lost  in  wages  about  two  hundred  and  forty 
dollars.  He  commenced  working  again  on  August  16, 
1909,  but  did  not  do  heavy  manual  labor.  He  was 
employed  as  foreman  by  different  employers,  and  on 
one  job  acted  as  superintendent,  receiving  higher 
wages  until  his  death  than  he  received  at  the  time  of 
the  accident.     Mrs,  Webber,  a  sister  of  Newbum 's 
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wife,  testified  that  prior  to  the  accident  he  was  in 
perfect  health ;  that  after  the  accident  when  she  talked 
with  him  he  would  seem  confused  and  would  talk  about 
something  else ;  that  he  acted  this  way  up  to  the  time 
of  his  death,  but  never  did  so  prior  to  the  accident. 
Mrs.  Buchanan,  with  whom  Newbum  boarded  for  nine 
months  during  the  eighteen  months  prior  to  his  death, 
testified  that  ''he  had  sort  of  a  dreamy  way  a  great 
deal  of  the  time/'  and  that  '*he  got  off  from  one  sub- 
ject to  another."  Another  witness  testified  to  the 
effect  that  about  a  year  after  the  accident  he  noticed 
that,  while  Newbum  was  apparently  in  good  health, 
he  ''would  try  to  tell  something  and  forget  it,*'  and 
that  "he  would  start  off  on  another  subject,  or  stop 
in  the  middle  of  a  sentence  and  think  a  while  before 
he  would  speak  again.'' 

It  is  alleged  in  the  third  count,  in  substance,  that 
on  June  14,  1909,  Frederick  Ayer  was  the  owner  of  a 
certain  building  then  in  course  of  erection  in  the  city 
of  Chicago ;  that  said  Wells  Brothers  Company  was  a 
contractor  engaged  in  the  erection  of  said  building 
and  that  said  Ayer  and  said  Wells  Brothers  Company 
had  charge,  control  and  supervision  of  the  erectioli 
thereof;  that  the  Terra  Cotta  Company  was  also  en- 
gaged upon  said  building,  laying  tile  above  where  de- 
ceased in  his  lifetime  was  then  working;  that  deceased 
was  then  and  there  a  servant  of  Wells  Brothers  Com- 
pany, working  under  its  direction  at  the  bottom  of  a 
certain  opening  which  extended  upward  through  nu- 
merous floors  of  said  building;  that  "it  was  then  and 
there  the  duty  of  the  defendants,  and  each  of  them,  to 
exercise  ordinary  care  for  the  safety  of  the  deceased 
and  to  protect  deceased  from  falling  objects";  that  it 
was  also  the  duty  of  the  Terra  Cotta  Company  "to 
exercise  care  in  the  handling  of  its  tile  at  the  place 
aforesaid";  yet  the  defendants  "negligently  and 
carelessly  failed  to  cover  or  protect  the  openings  in 
said  floors  aforesaid,"  and  the  Terra  Cotta  Company 
"also  negligently  and  carelessly  failed  in  the  handling 
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of  its  said  tile  to  prevent  said  tile  from  falling  through 
said  openings,''  so  that,  by  reason  of  the  said  several 
acts  of  commission  and  omission  of  said  defendants, 
and  while  deceased  was  in  the  exercise  of  due  care  for 
his  own  safety,  and  while  the  defendants  and  each  of 
them  knew,  or  in  the  exercise  of  ordinary  care  should 
have  known,  of  the  dangers  to  the  deceased  in  his 
work  there,  *'a  piece  of  tile  fell  down  through  said 
openings  and  struck  the  deceased  with  great  force  and 
violence,''  whereby  he  was  greatly  and  permanently 
injured,  etc. 

E.  P.  Garrett,  for  appellant ;  Zimmerman,  Myers  & 
Garrett,  of  counsel. 

H.  E.  Wynekoop,  for  appellee ;  Morse  Ives,  of  coun- 
sel. 

Mr.  Justice  Gridley  delivered  the  opinion  of  the 
court. 

Abstract  of  the  Decision. 

1.  Appeal  and  error,  §  1595* — when  general  averments  presumed 
in  favor  of  pleader.  After  verdict,  on  motion  in  arrest  of  Judgment 
or  on  appeal,  everything  which  by  fair  and  reasonable  Intendment 
may  be  Inferred  from  the  general  averments  of  the  count  will  be 
presumed  in  favor  of  the  pleader. 

2.  Nbguqence,  §  120* — when  negligence  and  breach  of  duty  suffi- 
ciently alleged.  Declaration  in  action  by  workman  for  personal 
injuria  caused  by  fall  of  a  piece  of  tile,  examined  and  held  suffi- 
cient, after  verdict,  to  support  a  finding  that  defendant  was  guilty 
of  negligence  and  breach  of  duty. 

3.  Master  and  servant,  %  351* — when  employee  not  hound  to 
anticipate  negligence  of  employees  of  another.  One  employed  in 
a  work  on  which  employees  of  another  are  also  engaged  is  not 
bound  to  anticipate  negligence  on  the  part  of  such  other  employees, 
and  it  is  a  question  for  the  Jury,  on  the  facts,  whether  he  had  any 
reason  to  anticipate  danger  in  the  absence  of  such  negligence. 

4.  Master  and  servant,  f  302* — when  assumption  of  risk  not  in- 

•See  Illinois  Notes  Digest,  Vols.  XI  to  XV,  fluid  CamoUtiYe  Quarterly,  Mime 
toplo  fluid  section  number. 
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volved.     The  question  of  assumed  risk  is  not  involved  where  the 
relation  of  master  and  servant  does  not  exist. 

5.  Appeal  and  ebbob,  §  1411* — when  verdict  not  disturbed  where 
evidence  conflicting.  In  an  action  to. recover  for  personal  injuries 
alleged  to  have  been  caused  by  negligence,  the  verdict  will  not  be 
disturbed  where  the  evidence  is  conflicting. 

6.  Appeal  and  ebbob,  §  1466* — when  calling  widow  of  plaintiff's 
decedent  not  reversible  error.  In  an  action  for  personal  injuries 
to  one  who  died  before  trial,  the  fact  that  his  widow  was  called 
as  a  witness  is  not  reversible  error  on  the  ground  that  it  influenced 
the  amount  of  the  verdict,  where  the  only  fact  to  which  she  testi- 
fied was  that  she  was  his  widow  and  it  was  shown  by  other  wit- 
nesses that  he  was  married  at  the  time  of  his  death. 


John  Gumlnski,  Appellee,  y.  Robert  Tarrant,  Appel- 
lant. 

Oen.  No.  20^,669.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Superior  Court  of  Cook  county;  the  Hon.  Mar- 
cus A.  Kavanaoh,  Judge,  presiding.  Heard  in  the  Branch  Appel- 
late Court  at  the  October  term,  1914.  Afftrmed.  Opinion  filed  May 
25,  1915. 

Statement  of  the  Case. 

Action  by  John  Guminski,  plaintiff,  against  Robert 
Tarrant,  defendant,  for  personal  injuries. 

From  a  judgment  for  plaintiff  for  five  thousand  dol- 
lars, defendant  appeals. 

Plaintiff  had  been  employed  for  nearly  three  years 
by  defendant  prior  to  his  injury.  He  operated  a  drill 
press,  helped  build  scaffolds,  swept  floors,  repaired 
belts  and  did  general  work. 

At  the  time  of  the  injury  plaintiff  was  working  by 
himself,  repairing  a  belt  which  ran  horizontally  along 
the  ceiling  of  the  factory  from  the  main  shaft  to  a 
countershaft  about  twenty-five  feet.  He  reached  the 
belt  by  means  of  a  ladder  upon  which  he  stood  while 

•See  Illinois  Noted  Digest,  Vols.  XI  to  XV,  fluid  CumaUtlTe  Qoarterly,  huim 
iopio  fluid  section  number. 
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engaged  in  the  work.  The  belt  had  been  drawn  off  the 
pulley  onto  the  shaft  and  was  so  slack  as  it  lay  on  the 
shaft  that  it  did  not  turn  as  the  shaft  revolved.  It  was 
further  prevented  from  turning  with  the  revolving 
shaft,  while  the  plaintiff  was  making  the  repairs,  by 
means  of  a  monkey  wrench  which  had  been  fastened  on 
the  west  edge  of  the  belt  about  fourteen  inches  from 
the  shaft,  holding  the  two  strands  of  the  belt  together. 
The  shaft  ran  east  and  west  and  the  belt  north  and 
south.  He  was  between  the  two  shafts  near  the  north 
shaft.  In  some  manner  his  hand  was  caught  between 
the  belt  and  shaft  or  pulley  and  the  injury  resulted. 
There  was  a  conflict  in  the  evidence  as  to  how  his  hand 
was  caught. 

The  cause  was  submitted  to  the  jury  on  five  counts. 
The  first  and  fifth  counts  were  based  respectively 
upon  common-law  liability.  After  the  plaintiff  rested 
his  case,  all  but  the  second  count  were  abandoned. 
Two  other  counts,  called  amended  counts,  were  then 
filed.  An  amended  count  was  also  filed  in  place  of  the 
fifth  count.  A  separate  plea  of  the  general  issue  and 
of  the  statute  of  limitations  was  filed  instanter  to  both 
the  amended  counts.  The  court  sustained  the  plain- 
tiff's demurrer  to  the  plea  of  the  statute  of  limitations 
to  both  counts. 

The  defendant's  theory  of  the  case  was  that  the 
plaintiff  was  free  to  use  and  did  use  his  own  methods 
in  repairing  the  belt,  and  th«  fact  that  he  was  engaged 
to  repair  the  belt  was  itself  notice  to  him  that  the  belt 
was  out  of  repair.  The  plaintiff  relied  upon  the  neg- 
ligent order  and  nonrealization  of  danger  and  specific 
directions  as  to  how  the  belt  should  be  repaired. 

Defendant  contended  that  the  original  first  count 
was  based  upon  a  violation  of  a  statute,  and  that  the 
amended  first  count  was  based  upon  the  common-law 
liability,  and  introduced  a  new  cause  of  action,  and 
was  barred  by  the  statute  of  limitations. 

It  was  further  contended  that  the  evidence  showed 
that  the  accident  did  not  and  could  not  have  happened 


636  Appellate  Courts  op  Illinois. 

Guminski  v.  Tarrant,  192  111.  App.  634. 

as  the  plaintiff  claimed;  that  when  the  plaintiff  was 
hurt  and  called  for  help,  the  ladder  on  which  he  was 
standing  was  in  an  entirely  different  position  from 
its  position  at  the  time  he  was  repairing  the  belt;  that 
the  top  of  the  ladder  was  leaning  against  a  trussrod 
that  helps  to  support  the  center  of  the  beam  which 
runs  through  the  ceiling.  The  top  of  the  ladder  was 
slanting  towards  the  north  and  the  bottom  was  slant- 
ing south,  so  that  a  person  standing  upon  the  ladder 
would  be  facing  north,  whereas  the  ladder,  while  the 
plaintiff  was  engaged  in  repairing  the  belt,  was  lean- 
ing towards  the  east,  and  it  was  argued  that  the  plain- 
tiff had  finished  repairing  the  belt  and  was  engaged 
in  putting  it  on  the  pulley  at  the  time  his  hand  was 
caught.  There  was  some  slight  variance  between  the 
testimony  of  the  plaintiff  and  the  plaintiff's  witnesses 
as  to  the  manner  in  which  the  plaintiff's  arm  was 
caught  by  the  belt,  and  crushed  and  injured  over  the 
revolving  shaft,  the  controversy  being  as  to  whether 
it  was  carried  under  the  shaft  or  pulley  or  was  wound 
over  the  shaft  or  pulley  by  the  belt.  Plaintiff  was 
alone  when  the  accident  happened,  and  no  other  per- 
son saw  the  accident. 

The  court  refused  to  give  the  defendant's  third  in- 
struction, which  read  as  follows : 

''The  court  instructs  the  jury  that  if  you  believe 
from  the  evidence  that  the  plaintiff  was  not  injured 
while  making  repairs  to  the  belt  in  question,  but  was 
injured  after  he  had  finished  making  said  repairs  and 
while  he  was  placing  the  repaired  belt  back  upon  the 
pulley,  then  the  plaintiff  cannot  recover  as  to  the  sec- 
ond count  of  his  declaration,  and  as  to  said  second 
count  you  should  find  for  the  defendant." 

The  second  count  was  the  only  count  left  in  the 
declaration  based  on  an  alleged  violation  of  the  stat- 
ute relating  to  making  repairs  on  active  mechanism 
or  operative  part  of  any  machine  when  it  is  in  motion. 
It  is  predicated  on  the  last  sentence  of  section  1  of 
the  Hazardous  Machinery  Act,  Laws  of  1909,  p.  202 
(J.  &  A.  If  5386). 
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The  plaintiff  was  permitted  to  exhibit  his  forearm 
and  haad  to  the  jury  over  the  objection  of  the  defend- 
ant. It  was  urged  by  the  defendant  that  there  was  no 
issue  or  controversy  in  the  case  as  to  the  nature  and 
extent  of  the  injury,  and  that  the  exhibition  of  the 
plaintiff's  hand  and  arm  to  the  jury  was  calculated  to 
highly  inflame  the  minds  of  the  jury  and  not  to  prove 
any  issue  of  fact  in  the  case. 

BuLKLBY,  More  &  Tallmadge,  for  appellant. 

EiiMEB,  CoHBK  &  Belasco,  f  or  appellee. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 

Abstract  of  tbe  Decision. 

1.  Pleadixtq,  §  259* — when  neto  cause  of  cLction  not  introduced  "by 
amendment.  Pleadings  examined  and  amendment  held  not  to  intro- 
duce a  new  cause  of  action. 

2.  Appeal  and  ebbor,  §  1401* — when  verdict  not  disturbed  when 
not  against  weight  of  evidence.  Where  the  verdict  cannot  be  said 
to  be  against  the  weight  of  the  evidence,  on  questions  of  fact,  it 
will  not  be  disturbed. 

3.  Appeal  and  ebbob,  §  1560* — when  refusal  to  give  instruction 
not  based  on  evidence  not  error.  Where  there  is  no  evidence  in 
the  record  upon  which  an  instruction  could  be  predicated,  the 
refusal  to  give  it  is  not  error. 

4.  Appeal  and  ebbob,  §  1466* — when  exhibition  of  injured  mem- 
bers to  fury  not  error.  In  an  action  for  personal  injuries,  where  the 
testimony  as  to  the  nature  and  permanence  of  the  injury  are  such 
as  to  make  it  appear  that  the  jury  were  not  improperly  influenced 
in  fixing  their  verdict  by  the  exhibition  of  plaintiff's  injured  mem- 
bers to  them,  the  exhibition  of  such  members  is  not  ground  for 
reversal. 

5.  Masteb  and  sbbvant,  %  375* — when  knowledge  of  defect  does 
not  prevent  recovery  by  servant.  Even  though  an  employee  knows 
of  the  defective  condition  of  a  belt,  where  he  does  not  know  or 
appreciate  the  danger  that  the  belt  may  be  caught  upon  a  revolving 
shaft,  he  is  not  precluded  from  recovering  for  injuries  caused  by  its 
catching. 

•S«e  minoU  NotM  Di^rt,  VoU.  XJ  to  XV,  ana  Cunmlattre  Qoarterlr,  Mune 
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Amie  L  Adams^  Defendant  in  Error,  t.  Edward  S. 
Adams,  Plaintiff  in  Error. 

Gen.  No.  20,757.    (Not  to  be  reported  In  full.) 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  Denis 
E.  Sullivan,  Judge,  presiding.  Heard  in  the  Branch  Appellate 
Court  at  the  October  term,  1914.  Affirmed.  Opinion  filed  May  25. 
1915. 

Statement  of  the  Case. 

Bill  for  divorce  by  Amie  I.  Adams,  complainant, 
against  Edward  S.  Adams,  defendant,  on  the  ground 
of  defendant's  habitual  drunkenness  for  the  space 
of  more  than  three  years. 

For  complainant  there  were  two  witnesses, — ^herself 
and  her  brother-in-law,  Dr.  Small.  The  complainant's 
testimony  was  full  and  circumstantial,  covering  the 
last  six  years  of  the  married  life  of  the  parties,  and 
was  fully  supported  by  Dr.  Small's  evidence,  which 
further  showed  defendant's  physical  and  mental  con- 
dition to  be  due  to  alcoholism.  The  evidence  also  sup- 
ported the  allegations  of  the  bill  as  to  the  faithful  per- 
formance by  complainant  of  her  duties  and  obligations 
as  wife. 

Defendant,  who  was  personally  served,  did  not  enter 
his  appearance,  and  a  decree  was  rendered  against  "him 
by  default,  to  reverse  which  decree  he  prosecutes  this 
writ  of  error. 

Haight,  Bbown  &  Haight,  for  plaintiff  in  error. 

Rosenthal  &  Hamill,  for  defendant  in  error; 
Charles  H.  Hamill,  of  counsel. 

Mb.  Justice  Smith  delivered  the  opinion  of  the 
court. 
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Abstract  of  the  Decision. 

DiTOBCE,  §  45* — when  evidence  sufficient  to  support  decree.  Evi- 
dence in  suit  for  divorce  on  ground  of  habitual  drunkenness  ex- 
amined and  held  to  support  a  decree  for  complainant 


Tribune  Company,  Defendant  in  Error,  y.  Anna  B. 
Wendell,  Plaintiff  in  Error. 

Gen.  No.  19,214.    (Not  to  be  reported  in  full.) 

Error  to  the  Municipal  Court  of  Chicago;  the  Hon.  Habbt  M. 
FisHEB,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court  at 
the  March  term,  1913.    Reversed.    Opinion  filed  June  1,  1915. 

Statement  of  the  Case. 

Action  by  Tribune  Company,  a  corporation,  plain- 
tiflF,  against  Anna  B.  Wendell,  defendant,  for  money 
due  for  advertising,  under  a  written  contract  under 
seal,  executed  by  defendant's  husband  in  his  individ- 
ual capacity. 

The  plaintiff's  statement  of  claim  was  as  follows: 

** Plaintiff's  claim  is  for  money  due  for  advertising 
inserted  in  the  Chicago  Tribune  under  the  terms  of  a 
certain  contract  in  writing  executed  April  9,  1910,  said 
contract  was  executed  by  E.  E.  Wendell,  husband  of 
the  defendant  herein  who  is  herein  sued  as  the  undis- 
closed principal  of  said  E.  E.  Wendell,  who  as  her 
agent  in  the  conduct  of  the  tailoring  business  known 
as  E.  E.  Wendell  controlled  and  operated  by  the  de- 
fendant herein  executed  said  contract." 

The  affidavit  of  claim  stated  that  there  was  due  the 
plaintiff  $636.36.  Defendant's  affidavit  of  merits  set 
forth  as  grounds  of  defense  that  defendant  never  au- 
thorized said  E.  E.  Wendell  to  enter  into  any  agree- 
ment with  the  plaintiff  on  her  behalf,  never  ratified 
said  agreement,  nor  entered  into  any  agreement  with 

•See  niinoid  .Notes  Digest,  Vols.  XI  to  XV,  and  CamnlatlYe  Quarterly,  same 
topic  and  section  number. 
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the  plaintiff;  that  plaintiflf  sued  and  recovered  judg- 
ment for  $636.36  and  costs  against  E.  E.  Wendell, 
husband  of  defendant,  upon  the  same  cause  of  action, 
in  the  Municipal  Court  on  April  24,  1911,  on  which 
judgment  an  execution  was  issued  and  returned  no 
part  satisfied ;  that  plaintiff  had  knowledge  and  notice, 
prior  to  bringing  said  suit  against  said  E.  E.  Wendell, 
that  he  was  the  agent  of  defendant,  and  that  plaintiff, 
having  elected  to  hold  the  said  agent  upon  the  same 
cause  of  action  in  said  prior  suit,  is  estopped  from 
holding  defendant  thereon. 

Upon  the  close  of  all  the  evidence,  at  the  trial  of  the 
case  before  a  jury,  the  court  instructed  the  jury  to  re- 
turn a  verdict  for  the  plaintiff,  and  upon  the  verdict 
so  returned  judgment  was  entered  against  defendant 
for  the  amount  of  the  claim.  This  writ  of  error  is 
prosecuted  to  reverse  such  judgment. 

The  contract  sued  on  was  under  seal  and  executed 
by  E.  E.  Wendell,  the  husband  of  defendant,  in  his 
individual  capacity. 

The  record  disclosed  that  prior  to  the  commence- 
ment of  the  present  suit  against  defendant,  plaintiff 
brought  suit  in  the  Municipal  Court  against  E.  E. 
Wendell  upon  the  same  cause  of  action,  and  there  re- 
covered a  judgment  against  him  for  the  like  amount. 

Alvin  E.  Stein,  for  plaintiff  in  error. 

Shepard,  MoCobmiok  &  Thomason,  for  defendant 
in  error. 

Mb.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  court. 

Abstract  of  the  Decision. 

1.  Principal  and  agent,  $  180* — when  undisclosed  principal  can- 
not  he  held  on  contract  under  seal  "hy  aoent.  Where  the  agent  for 
an  undisclosed  principal  executes  a  contract  under  seal  in  his 
individual  capacity,  the  principal  cannot  be  held  liable  thereon, 
even  though  the  contract  would  have  been  valid  without  seal. 

•Bee  IlllnoiB  Notes  Divert,  VoU.  XI  to  XV,  and  Cunmlatlve  Quartortr. t 
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2.  Pbincipal  and  agent,  §  180* — when  undisclosed  principal  can- 
not he  held  liable  as  partner  on  contract  hy  agent  in  his  individual 
capacity.  An  undisclosed  principal  cannot  be  held  liable  on  a  con- 
tract by  the  agent  under  seal  and  in  his  individual  capacity  on  the 
theory  that  the  principal  and  agent  were  copartners  where  they  are 
not  sued  as  copartners. 

3.  Pbincipal  and  agent,  §  180* — when  undisclosed  principal  not 
held  liable  on  contract  "by  agent  under  seal  and  in  individtial  capac- 
ity. In  an  action  on  a  contract  for  advertising,  executed  under 
seal  by  an  agent  in  his  individual  capacity  for  an  undisclosed  prin- 
cipal, the  fact  that  the  contract  states  that  the  advertising  therein 
was  for  the  business  ''of  the  advertiser,"  does  not  render  the  prin- 
cipal liable,  though  she  was,  in  fact,  conducting  the  business,  where 
the  contract  expressly  refers  to  the  agent  as  the  advertiser. 


The  People  of  the  State  of  Illinots  for  use  of  Israel 
Benjamin^  Appellee,  t.  William  A.  Snyder  et  aL, 
on  appeal  of  The  Title  Guaranty  &  Trust  Com- 
pany, Appellant. 

Gen.  No.  19,299.    (Not  to  be  reported  in  full.) 

Appeal  from  the  Circuit  Court  of  Cook  county;  the  Hon.  Charles 
H.  Bowles,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  March  tem^  1913.    A£Elrmed.    Opinion  filed  June  1,  1915. 

Statement  of  the  Case. 

Suit  by  the  People  of  the  State  of  Illinois  for  the  use 
of  Israel  Benjamin,  plaintiff,  againat  William  A. 
Snyder  and  The  Title  Guaranty  &  Trust  Company,  a 
corporation,  defendants,  principal  and  surety  respec- 
tively, on  the  official  bond  of  Snyder  as  constable. 

Service  of  summons  was  had  upon  the  surety  only, 
and  judgment  was  recovered  against  it  for  $3,000  debt 
and  $2,270  damages.  From  this  judgment,  defendant 
Trust  Company  appeals. 

•8e«  nUnois  Notes  Dlsett,  Vols.  XI  to  XV,  fluid  Cumulative  Qiwrtorly,  mum 
topic  Mid  section  number. 
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The  declaration  alleged  the  election  and  qualifica- 
tion of  Snyder  as  constable,  the  giving  of  the  bond 
sued  on  and  its  approval  by  the  county  clerk,  and 
assigned  as  a  breach  of  its  conditions  that  one  L.  R. 
Huston  on  June  30,  1906,  before  a  justice  of  the  peace 
in  Cook  county,  obtained  two  judgments  against 
Tobias  D.  Lande,  one  for  $200  and  the  other  for  $133 ; 
that  on  July  21,  1906,  executions  were  issued  on  both 
said  judgments  and  placed  in  Snyder's  hands  for  serv- 
ice; that  on  July  31st,  following,  said  Snyder  levied 
upon  and  carried  away  certain  described  jewelry, 
clocks,  watches,  fountain  pens  and  store  furnishings 
belonging  to  Israel  Benjamin,  of  the  value  of  $2,000; 
that  said  Benjamin,  before  or  at  the  time  of  said  levy, 
informed  said  Snyder  that  he,  Benjamin,  was  the 
owner  of  said  goods  and  chattels  and  protested  against 
said  Snyder  levying  upon  and  taking  and  carrying 
away  the  same  or  any  part  thereof.  The  issues  were 
made  upon  three  pleas  filed  by  defendant  Trust  Com- 
pany :  First,  non  est  factum,  unverified,  and  not  now 
relied  upon;  second,  a  denial  that  Benjamin  was  dam- 
aged; and  third,  a  denial  that  Benjamin  was  the  owner 
of  the  goods  and  chattels  levied  upon. 

Defendant's  plea  averring  that  the  property  in  ques- 
tion was  not  the  property  of  Benjamin  was,  by  leave  of 
court,  filed  by  it  upon  the  close  of  the  evidence  for 
plaintiff,  and  it -was  insisted  that  the  verdict  of  the 
jury  upon  the  issue  made  by  this  plea  was  against  the 
manifest  weight  of  the  evidence. 

It  was  contended  by  defendant  that  in  July,  1906, 
when  the  constable  levied  the  executions  upon  the 
property  in  question,  said  property  belonged  to  the 
judgment  debtor,  Lande,  and  not  to  Benjamin.  The 
only  substantial  controversy  upon  the  trial  in  the  court 
below  related  to  this  issue. 

Some  time  prior  to  February,  1906,  Lande  was  ad- 
judged a  bankrupt,  and  on  or  about  February  10,  1906, 
the  assets  of  said  bankrupt,  including  a  portion  of  the 
property  here  involved,  were  struck  oflf  and  sold  to 
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Benjamin  for  his  bid  of  $2,125,  and  the  trustee  of  said 
bankrupt's  estate  was  directed  to  turn  over  such  as- 
sets to  Benjamin. 

The  testimony  disclosed  that  Benjamin  paid  for  the 
property  with  his  certified  check  for  the  amount  of 
liis  bid;  that  the  property  was  then  in  the  store  build- 
ing formerly  occupied  by  the  judgment  debtor,  Lande, 
and  where,  prior  to  his  bankruptcy,  he  conducted  the 
jewelry  business;  that  at  the  time  of  the  purchase  of 
the  property  by  him,  Benjamin  was  twenty-one  years 
of  age  and  was  a  clerk  in  the  employ  of  a  firm  doing 
a  wholesale  jewelry  business;  that  he  borrowed  from 
various  parties  the  greater  part  of  the  money  which 
he  paid  for  the  property;  that  immediately  upon  his 
purchase  of  the  property  he  procured  a  consignment 
of  diamonds  from  the  firm  by  which  he  was  employed 
and  mingled  the  same  with  the  stock  of  goods  so  pur- 
chased by  him ;  that  he  directed  Lande  to  put  his,  Ben- 
jamin's,  name  on  the  outside  of  the  store,  and  that  he 
then,  also  placed  on  the  front  of  the  store  a  piece  of 
paper  whereon  were  written  or  printed  the  words,  **I. 
Benjamin  is  the  owner  of  this  property;''  that  on  the 
signs  in  front  of  the  store,  whereon  appeared  the  name 
*'T.  D.  Lande,"  he  caused  to  be  placed  immediately 
above  said  name  printed  signs  whereon  appeared  in 
small  letters  the  words,  ''I.  Benjamin,  successor  to;" 
that  he  personally  did  nothing  with  the  property  from 
the  time  he  purchased  the  same  in  February,  1906, 
until  it  was  levied  upon  by  the  constable  in  July  fol- 
lowing. 

Defendant  disclaimed  upon  the  trial  any  purpose  of 
showing  that  any  part  of  the  money  which  Benjamin 
paid  for  the  property  was  obtained  from  or  belonged 
to  the  judgment  debtor,  Lande. 

Shebiff,  Dent,  Dobyns  &  Fbeeman,  for  appellant. 
Edwabd  H.  Mobbis,  for  appellee. 
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Me.  Presiding  Justice  Baume  delivered  the  opinion 
of  the  eonrt. 


Abstract  of  tbe  Decision. 

L  AppEAt  AKTO  EBBOB,  §  1466* — When  admission  of  incompetent 
evidence  as  to  admitted  matters  harmless  error.  The  admission  of 
Incompetent  evidence  to  prove  admitted  matters  is  harmless  error. 

2.  Shebiffs  and  conbtabubs,  §  95* — when  plea  of  non  damniflca- 
turn  admits  breach  of  hond.  In  an  action  on  the  official  bond  of  a 
constable  to  recover  for  a  wrongful  levy  of  an  execution,  the  plea 
of  non  damnificatum  admits  a  breach  of  the  condition  of  the  bond. 

3.  EIxBcuTiON,  §  309* — when  evidence  sufficient  to  establish  own- 
ership of  property  in  action  for  lorongful  levy!  Evidence  in  action 
against  surety  for  constable  to  recover  on  official  bond  for  wrong- 
ful levy  of  execution,  examined  and  held  sufficient  to  support  ver- 
dict showing  ownership  of  the  property  in  plaintiff. 

4.  Evidence,  §  76* — when  statements  of  officer  part  of  res  gestw 
in  action  for  torongful  levy.  In  an  action  to  recover  on  the  official 
bond  of  constable  for  wrongful  levy,  statements  by  the  officer  at 
the  time  of  the  levy  and  in  connection  therewith  are  admissible 
as  part  of  the  res  gestcB, 

5.  Evidence,  §  366* — when  question  calling  for  conclusion  inad- 
missible, A  question  which  calls  for  a  conclusion  of  the  witness  is 
properly  excluded. 


The  People  of  the  State  of  Illinois,  Plaintiff  in  Error, 
•  T.  John  JL.  Peterson,  Defendant  in  Error. 

Gen.  No.  21,167. 

1.  Intoxicating  liquors,  §  19* — when  ordinances  of  village  of 
Hyde  Park  in  effect  before  annexation  control  issuance  of  dramshop 
license.  The  ordinances  of  the  village  of  Hyde  Park  relative  to  the 
licensing  of  dramshops  which  were  in  effect  at  the  time  the  village 
was  annexed  to  Chicago  are  still  effective. 

2.  Intoxicating  liquors,  S  58* — when  renewal  license  for  dram-- 
shop invalid  where  original  license  invalid.  Under  ordinances 
which  require  that  an  application  for  a  dramshop  license  shall  be 

•Hee  lUlnolB  Notes  DiK«Bt,  Vols.  XI  to  XV*  fluid  ComnUtlve  Quarterly,  aame 
topio  fluid  section  number. 
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signed  by  a  majority  of  the  property  owners  according  to  frontage 
on  both  sides  of  the  street,  and  that  where  a  license  has  been 
issued  upon  such  an  application,  another  application  shall  not  be 
necessary  for  a  renewal  license  unless  objection  is  made  in  the 
manner  provided  by  the  ordinance,  a  renewal  license  issued  on  an 
original  license  which  did  not  have  the  requisite  number  of  con- 
sents to  its  application  is  invalid. 

3.  Intoxicating  liquors,  §  38*-M4?7ten  property  owner  signing 
application  for  issuance  of  dramshop  license  may  revoke  consent. 
A  property  owner  signing  an  application  consenting  to  the  issuance 
of  a  dramshop  license  may  revoke  his  signature  or  consent  at  any 
time  before  the  application  has  been  acted  upon  finally  by  the 
proper  tribunal. 

4.  Intoxicating  uquobs,  S  38* — when  revocation  of  signatures 
to  application  for  original  license  invalidates  renewal  license.  On 
an  information  in  the  nature  of  quo  warranto  questioning  the  va- 
lidity of  a  renewal  dramshop  license  in  the  Hyde  Park  district  of 
Chicago,  it  appeared  that  the  ordinances  of  the  village  of  Hyde 
Park,  before  its  annexation  to  Chicago,  required  that  the  application 
should  be  signed  by  a  majority  of  the  property  owners  according  to 
frontage  and  that  the  time  for  which  it  w^  granted  should  not 
extend  beyond  the  municipal  year  in  which  it  was  granted,  the 
latter  provision  being  also  contained  in  the  Cities  and  Villages  Act, 
art  y,  par.  46  (J.  &  A.  K  1334);  that  the  ordinances  of  the  city 
of  Chicago  divide  the  saloon  license  year  into  two  periods,  from 
May  to  November  and  November  to  May,  and  provide  that  no 
license  shall  extend  beyond  the  30th  day  of  April  next  following 
its  issuance;  that  the  application  for  the  original  license  on  which 
the  renewal  license  was  based  was  filed  April  2nd  for  a  period  from 
May  1st,  following,  to  November  1st;  that  a  license  for  that  period, 
dated  May  1st,  was  delivered  to  him  on  April  14th,  after  all  the 
investigations  had  been  made  and  acts  performed  which  the  ordi- 
nances required;  that  on  April  25th  two  of  the  signers  of  the 
application  withdrew,  leaving  less  than  the  required  number,  and 
notified  the  mayor  and  city  collector  on  April  25th  and  26th  of 
their  withdrawal.  Held,  that  as  a  consequence  of  such  withdrawal 
the  original  license  was  improperly  Issued  and  invalid  and  the 
renewal  license  was,  therefore,  invalid. 

Error  to  the  Superior  Court  of  Cook  county;  the  Hon.  H.  Sterling 
PoMEROT,  Judge,  presiding.  Heard  in  the  Branch  Appellate  Court 
at  the  October  term,  1914.    Reversed.    Opinion  filed  June  4,  1915. 

•See  niinots  Notes  Divest,  Vols.  XI  to  XV,  and  CanmlatlYe  Qnarterly,  same 
topic  and  section  number. 


646  Appellate  Coubts  of  Illinois. 

The  People  v.  Peterson,  192  111.  App.  644. 

Maclay  Hoyne,  for  plaintiff  in  error;  Chubch  & 
MoMuBDY,  of  counsel. 

Geoboe  F.  Babebtt,  for  defendant  in  error. 

Mb.  Pbesiding  Justice  Babnes  delivered  the  opinion 
of  the  court. 

This  was  an  information  in  the  nature  of  a  quo  war- 
ranto tried  before  the  court  without  a  jury  on  an 
agreed  state  of  facts  and  pleadings,  which  raised  the 
question  of  the  validity  of  a  license  for  a  dramshop 
in  that  part  of  Chicago  that  was  formerly  the  village 
of  Hyde  Park. 

The  ordinances  of  that  village,  relating  to  the  licens- 
ing of  dramshops,  have  remained  in  force  since  its 
annexation  to  the  city  of  Chicago.  Under  them  an  ap- 
plication for  a  license  to  keep  a  dramshop  is  required 
to  be  **  signed  by  a  majority  of  the  property  owners, 
according  to  frontage  on  both  sides  of  the  street  in  the 
block  in  which  said  dramshop  is  to  be  kept;"  but  a 
person  making  such  application  and  receiving  a  li- 
cense thereunder  *' shall  not  be  required  to  present  an 
application  as  above  in  order  to  obtain  a  renewal  of 
the  license,''  unless  objection  thereto  is  made  as 
therein  provided. 

The  license  here  attacked  was  for  the  period  of  No- 
vember 1,  1913  to  May  1,  1914,  and  was  a  renewal  of 
a  license  issued  May  1, 1913  for  the  period  of  May  1  to 
November  1,  1913,  on  an  application  signed  as  above 
provided ;  and  it  is  conceded  that  if  the  original  license 
was  invalid,  then  the  subsequent  license,  depending, 
as  it  did,  on  the  validity  of  the  original  license,  was 
also  invalid.  While  the  period  for  the  exercise  of  the 
privileges  under  the  license  attacked  has  already  ex- 
pired, it  is  recognized  that  the  proceeding  still  has 
vitality  in  that  it  involves  the  right  to  successive  re- 
newals of  the  license  provided  for  as  above  stated. 

Said  ordinances  provide  that  **the  license  shall  state 
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the  time  for  which  it  is  granted,  which  shall  not  extend 
beyond  the  municipal  year  in  which  it  shall  be 
granted"  and,  unless  sooner  revoked,  ** shall  expire 
with  the  end  of  the  current  fiscal  year." 

The  ordinances  of  the  city  of  Chicago  provide : 

*  *The  saloon  license  year  is  hereby  divided  into  two 
periods,  from  May  1  to  November  1,  and  from  Novem- 
ber 1  to  May  1.  Licenses  may  issue  for  the  full  license 
year  or  for  the  unexpired  portion  thereof,  or  for  any 
period  of  the  unexpired  portion  thereof  •  •  •  pro- 
vided that  no  license  shall  extend  beyond  the  30th  day 
of  April  next  following  its  issuance.' ' 

Paragraph  46,  article  V  of  the  Cities  and  Villages 
Act  ( J.  &  A.  ^  1334),  prohibits  the  extension  of  a  li- 
cense **  beyond  the  municipal  year  in  which  it  shall  be 
granted." 

The  following  facts  calling  for  application  of  these 
various  provisions  were  agreed  upon :  That  Peterson 
filed  his  original  application  for  a  license  April  2, 
1913,  for  the  period  from  May  1  to  November  1,  1913 ; 
that  a  license  for  that  period,  dated  May  1,  1913,  was 
delivered  to  him  April  14,  1913;  that  before  it  was 
delivered  the  oflScial  investigations  were  made  and 
acts  performed  which  the  ordinances  required;  that 
the  application  was  signed  by  the  requisite  number  of 
property  owners,  but  that  two  of  them  withdrew  their 
signatures  and  consent  on  April  25th,  notices  of  which 
were  delivered  to  the  mayor  and  the  city  collector, 
April  25th  and  26th;  and  that  the  signature  of  each 
party  was  necessary  to  give  the  requisite  frontage 
consent  before  a  license  could  be  legally  issued. 

The  court  found  the  issues  for  defendant. 

The  right  to  revoke  one's  signature  or  consent  to  aA 
application  or  petition  of  such  nature  before  it  has 
been  finally  acted  on  by  the  proper  tribunal  to  pass 
upon  it  is  not  questioned.  The  exercise  of  such  right 
under  the  very  ordinances  under  consideration  was 
upheld  in  Theurer  v.  People,  211  111.  296.  The  subject 
and  authorities  relating  to  it  were  fully  discussed  in 
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that  case  and  Littell  v.  Board  Supers  Vermilion  Co., 
198  m.  205.  In  each  of  the  cases  involving  the  ques- 
tion the  withdrawal  of  signatures  or  consents  requi- 
site to  confer  jurisdiction  on  the  tribunal  required  to 
determine  the  matter  was  deemed  sufficient  to  deprive 
it  of  jurisdiction  to  issue  the  license  or  permit  when 
such  withdrawal  was  made  before  the  petition  had 
been  finally  acted  on.  And  it  unquestionably  follows 
that  where  the  jurisdictional  facts  exist  at  the  time 
the  tribimal  finally  acts  upon  the  petition,  a  subse- 
quent withdrawal  of  consent  would  not  oust  it  of 
jurisdiction. 

Whether  the  final  act  be  the  decision  to  issue  the 
license,  as  defendant  in  error  contends,  or  the  issu- 
ance thereof,  it  will  be  conceded  that  all  the  jurisdic- 
tional facts  necessary  to  authorize  its  issuance  must 
exist  when  such  action  is  taken,  and  that  until  then 
consents  thereto  are  revocable.  The  pertinent  ques- 
tion then  is,  was  there  jurisdiction  to  issue  the  license 
when  it  was  delivered  or  when  the  revocations  were 
made!  That  presents  for  inquiry  whether  the  mayor 
had  authority  to  issue  the  license  before  May  Ist, 
when  the  period  for  which  it  was  issued  began. 

The  several  provisions  of  the  statute  and  ordinances 
above  quoted  contemplate,  in  our  opinion,  that  a  li- 
cense shall  not  be  issued  until  the  period  **in  which" 
it  is  to  be  operative  shall  commence.  The  statute 
expressly  provides  that  the  license  cannot  extend  be- 
yond the  municipal  year  in  which  it  may  be  granted.  In 
conformity  therewith  the  Hyde  Park  Ordinance  pro- 
vides that  the  time  for  which  it  is  granted  shall  not  ex- 
tend beyond  the  municipal  year  in  which  it  shall  be 
granted.  The  Chicago  municipal  year  ends  April 
30th,  and  its  ordinances- provide  that  no  license  shall 
extend  beyond  the  30th  day  of  April  next  following 
its  issuance.  From  such  provisions  it  is  manifest  that 
licenses  for  any  portion  of  the  calendar  year  after 
April  30th  must  be  issued  after  that  time.    Obviously 
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it  was  for  that  reason  that  the  license  in  question,  be 
ing  for  such  a  period,  was  dated  May  1st.  That  was 
the  legal  date  of  its  issuance.  It  could  not  speak  nor 
confer  any  right  before  the  date  it  purported  to  be 
issued.  Nor  under  the  construction  above  given  was 
jurisdiction  complete  for  the  issuance  of  a  license  for 
any  part  of  the  municipal  year  beginning  May  1st, 
until  that  year  had  begun.  It  follows,  therefore,  that 
as  final  action  on  the  application  in  question  could  not 
have  been  legally  taken  until  May  1st,  the  right  of 
revocation  existed  up  to  that  time,  and  no  vested  right 
in  the  license  resulted  from  its  delivery  before  it  could 
be  legally  issued.  It  did  not  purport  on  its  face  to 
have  legal  existence  or  oflScial  sanction  before  May 
1st,  and  any  attempt  at  final  action  before  that  time 
.was  unauthorized  and  ineffectual  either  to  confer 
rights  upon  the  licensee  or  to  defeat  those  belonging 
to  the  signers  of  the  application  and  the  property 
owners  and  householders  they  represented. 

Against  this  conclusion  we  see  little  force  to  the  ar- 
gument of  inconvenience.  Whatever  it  might  cause 
should  be  subordinated  to  the  rights  of  the  public  as 
disclosed  in  the  intent  and  purposes  of  the  laws  regu- 
lating the  sale  of  intoxicating  liquors.  This  construc- 
tion does  not  prevent  consideration  of  an  application 
or  taking  the  official  steps  preliminary  to  the  issuance 
of  the  license,  but  renders  delivery  of  the  license  inef- 
fectual for  any  purpose  before  it  can  lawfully  issue. 
Nor  is  one  seeking  the  privilege  a  license  confers, 
which  belongs  to  no  one  as  a  matter  of  right,  in  any 
position  to  urge  the  inconvenience  he  may  be  sub- 
jected to  in  acquiring  such  privilege  or  arranging 
therefor. 

Inasmuch,  therefore,  as  no  final  action  could  have 
been  taken  on  such  application  before  May  1st,  when 
the  license  was  in  fact  dated,  and  as  the  revocations 
of  consent  necessary  to  its  issuance  were  made  before 
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that  date,  the  license  was  unauthorized  and  invalid. 
It  follows  that  there  was  no  right  to  the  renewal 
thereof  and  that  the  license  attacked  is  invalid  for  any 
purpose.  The  court's  ruling  to  the  contrary  on  the 
proposition  of  law  submitted  was  error,  and  the  judg- 
ment will,  therefore,  be  reversed  and  a  judgment  of 
ouster  entered  in  this  court. 

Reversed. 
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Checks — when  drawing  and  certification  do  not  pass  title  to  funds, 
p.  113. 

who  not  holders  in  due  course,    p.  113. 

Efforts  to  secure  deposit — ^when  illegal,    p.  364. 

BILLS  OF  LADING. 
See  Cabbikbs. 
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BONDS. 

Actum  on — right  to  have  damages  assessed  by  Jury.    p.  222. 
Breach — when  admitted  by  plea  of  non  damniflcatum.    p.  641. 

BR0KI3RS. 

Ability  of  purchoier  to  perform — ^when  Que8tl<»i  for  jury.     p.  26. 

Commission — when  directed  verdict  Improper,     p.  25. 

when  entitled  to  though  principal  refuses  to  execute  contract 

p.  285. 

when  evidence  insufficient  to  establish  right    p.  127. 

when  evidence  of  previous  transactions  insufficient  to  show 

right  to  double,    p.  605. 

when  Judgment  erroneous  in  amount    p.  66. 

when  may  be  collected  from  both  parties,    p.  605. 

when  not  entitled  to,  though  party  subsequently  entered  into 

contract    ^.  456. 

Dual  representation — ^when  evidence  shows  notice  to  principal, 
p.  575. 

Employment — ^when  must  be  shown,    p.  270. 

Licence— sufficiency  of  evidence  as  to  whether  contract  was  cov- 
ered by.    p.  25. 

what  is  effect  of  failure  to  procure,    p.  256. 

when  evidence  insufficient  to  show.    p.  605. 

when  want  of,  defense  to  action  for  commission.    p»  603. 

Misrepresentation — when  evidence  insufficient  to  show.    p.  576. 

Procuring  cause — when  not    p.  6, 

Service  for  toth  parties — when  proper,    p.  575. 

BUILDING  AND  CONSTRUCTION  CONTRACTS. 

ArchitecVs  certi/lcate— when  contract  complied  with  as  to.    p.  28L 

when  prima  facie  evidence,    p.  9. 

Breach — amount  of  recovery  for.    p.  18. 

Evidence — failure  to  sign  contract  as  affecting  admiaslblttty  in. 

p.  18. 
Measure  of  damages — ^when  Instruction  correct    p.  18. 
Payment — how  construed  as  to.    p.  9. 
"Variance — ^what  not    p.  18. 
Withdrawal  value — when  recovery  of  sustained     p.  27L 

CANCELLATION  OF  INSTRUMENTS. 

Decree — ^when  proper,    p.  '376. 

•Restraint  of  action  on  note — when  proper  in  suit  for  cancellation, 
p.  376. 
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CARRIERS. 

Agents — what  are  powers  of.    p.  387. 

what  not  acquiescence  in  acts  of.    p.  387. 

when  cannot  bind  carriers,    p.  387. 

when  compliance  with  previous  contracts  of,  does  not  show 

authority,    p.  387. 
Bills  of  lading — when  act  of  agent  fraudulently   issuing,   within 

scope  of  authority,    p.  226. 

when  carrier  liable  to  purchaser,    p.  225. 

when  conditions  on  back  of,  not  reviewable,    p.  53. 

when  indorsement  in  blank  insufficient  delivery,     p.  546. 

when  need  not  be  introduced  to  recover  for  delay,    p.  53. 

Carmack  Amendment — when   connecting  carrier   liable  under,   on 

reshipment    p.  273. 
Cars — when  promise  to  supply,  on  tracks  of  another  company  not 

binding,    p.  387. 
Connecting — when  notice  to,  binds  initial  carrier,    p.  350. 
Delay — when  admissible  to  show  reasonable  running  time.    p.  273. 
Evidence — when  admissible  to  show  reasonable  running  time.  p.  273. 
Final  carrier — when  presumption  against  rebutted,    p.  239. 
Icing — when  insufficient  to  disprove  negligence,     p.  239. 
Injury   to  passenger — what  is  basis   for   measure   of  damages   in 

action  for  breach  of  contract,    p.  136. 
Limitation  of  action — what  provisions  applicable  In  assumpsit  for 

breach  of  contract  to  carry  safely,  p.  136. 
Ownership — when  need  not  be  proved,  p.  487. 
Rates — ^when  Municipal  Court  without  Jurisdiction  over  interstate. 

p.  208. 
Refusal  of  consignee   to  accept — when   bound   to   notify   shipper. 

p.  350. 

when  carrier  liable  as  such  and  not  as  warehouseman,    p.  350. 

when  question  of  notice,  for  Jury.    p.  360. 

Relation — when  created,     p.  487. 

Reshipment — when  connecting  carrier  liable  under  Carmack  Amend- 
ment,    p.  273. 

when  does  not  affect  continuous  passage,    p.  239. 

Warehouseman — when  carrier  not  liable  as,  on  refusal  of  consignee 

to  accept,    p.  350. 

CHANCERY. 

Adequacy  of  legal  remedy — when  objection  not  waived,     p.  366. 
Amendment — when  original  bill  superseded  by.    p.  611. 
Answer — when  statements  in  not  considered  on  review,    p.  12. 
Bill — what  is  discretion  of  chancellor  as  to  multifarious,     p.  861. 

when  not  multifarious,    p.  361. 

Bill  of  review — when  aUegations  insufficient    p.  259. 
Bill  to  impeach  judgment — what  are  requisites,    p.  259. 
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Cancellation  of  instruments — when  decree  proper,     p.  376. 
Creditors — ^who  are,   within  bill  filed  in  behalf  of  all  creditors. 

p.  SOL 
Decree — form   of   in   rem,    in   separate   maintenance   proceedings. 

p.  286. 

when  is  in  rem.    p.  286. 

when  not  in  excess  of  relief  sought    p.  581. 

when  personal  decree  not  permissible,    p.  286. 

Decree  pro  confesso-^when  must  conform  to  bill.    p.  444. 

Exhibits — ^when  control  allegations  of  bill.    p.  444. 

Judicial  notice  of  decree — ^when  chancery  presumed  to  have  taken. 

p.  12. 
Jurisdiction — when  not  lost  by  agreement  of  parties  pendente  lite. 

p.  376. 

when  not  ousted  by  dismissal  of  original  bill.    p.  581. 

when  retained,    p.  376. 

Laches — when  bill  to  set  aside  decree  fails  to  explain,    p.  259. 

Legal  questions — when  determined,    p.  376. 

Partnership — when    equity    has   Jurisdiction   over   dissolution   and 

accounting,    p.  376. 
Re-reference — ^when  properly  denied,     p.  301. 
Separate  maintenance — ^when  evidence  to  support  decree  must  be 

preserved,    p.  26. 
Stock — when  equity  as  Jurisdiction  to  compel  issuance,    p.  361. 
Stockholders — when  may  determine  contest  between,     p.  361. 
Stockholders'  liai)ility — ^when  decree  enforcing  will  not  be  set  aside. 

p.  30L 

CHATTEL  MORTGAGES. 

Acknowledffm^nt — when  invalid,    p.  512. 
Usury — when  not  invalidated  by.    p.  512. 

CHILDREN. 

Instructions — when  proper  as  to  care  required,    p.  164. 
Negligence — ^what  degree  of  care  required,    p.  164. 
when  question  for  Jury.    p.  164. 

CIRCUIT  COURT. 
Rules—when  not  Judicially  noticed,    p.  581. 

CITIES  AND  VILLAGES. 

Action  for  penaWy-^how  may  be  commenced,    p.  67. 

what  evidence  necessary,    p.  460. 

when  evidence  insufficient  to  show  ownership,    p.  472. 

- —  when  ownership  must  be  shown,    p.  472. 
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Contract — what  constitutes  ratification,    p.  424. 

who  has  burden  of  showing  illegality,    p.  424. 

Nuisance — ^when  vapors  and  fumes  not.    p.  460. 

Ordinances — ^when   evidence  sufficient   to  show   date   of  violation. 

p.  57. 

when  finding  as  to  violation  not  sustained,    p.  1. 

when  not  Judicially  noticed,     p.  419. 

when  presumed  that  evidence  showed  violation  ot    p.  57. 

when  presumed  to  have  been  Judicially  noticed,    p.  57. 

Ordinances   conditionally   effective — when   inadmissible,     p.   446. 
Ordinances  of  Hyde  Park — how  far  effective  after  annexation  to 

Chicago,    p.  644. 
Police  officers—when  not  entitled  to  recover  pay  during  period  of 

discharge,     p.   190. 

when  not  entitled  to  salary,    p.  190. 

Police  regulations — when  strict  compliance  with,  essential,    p.  624. 

COCAINE. 

Order — who  has  duty  of  determining  genuineness  of.    p.  528. 
Sale  on  fictitiou^s  order — when  unlawful,    p.  528. 
Unlawful  sale — when  evidence  of  intent  admissible,    p.  524. 

when  ignorance  of  violation  of  ordinance  no  defense,    p.  524. 

when  instruction  as  to  absence  of  guilty  motive  proper,    p.  528. 

when  scienter  not  element,    pp.  524,  528. 

CONSERVATOR. 
Order  to  appear  and  defend  action — when  proper,    p.  182. 

CONTEMPT. 

Criminal — what  evidence  necessary  to  establish,    p.  139. 

what  sufficient  to  purge,    p.  139. 

Rumors — when  inadmissible,    p.  139. 

Testimony  under  oath — when  sufficient  to  purge,    p.  139. 

CONTINUANCE. 

Application — ^when  essential  prerequisite  to  motion  for  new  trial 

on  ground  of  newly-discovered  evidence,    p.  358. 
Motion  of  court — when  may  be  granted  on.    p.  347. 

CONTRACTS. 

Action — when  noncompliance  with  terms  not  a  defense,     p.  510. 
Architect's  certificate — when  prima  facie  evidence,    p.  9. 
Breach — amount  of  recovery,    p.  18. 
what  is  character  of  suit  to  enjoin,    p.  611. 
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Breach — when  Instruction  as  to  measure  of  damages  correct    p.  18. 

Consideration — when  need  not  be  proved,     p.  415. 

Construction — ^when  a  question  of  law.    p.  30. 

Earnest  money — when  vendor  not  entitled  to,  on  default  of  pur- 
chaser,    p.  186. 

Evidence— tSiWure  to  sign  as  affecUng  admissibility  in.    p.  18. 

when  insufficient  to  show.     p.  399. 

Illegal — when.    p.  364. 

when  cannot  be  enforced,    p.  438.  . 

when  quantum  meruit  proper  for  recovery  on.    p.  438. 

Immoral — ^when  illegal  as.    p.  364. 

Indejiniteness — when  void  for.     p.  399. 

Liquidated  damages — when  provided  for  by  contract,    p.  478. 

Meeting  of  minds — ^when  deception  as  to  genuineness  of  order  or 
identity  of  beneficiary  does  not  affect,     p.  628. 

Memorandum — ^when  sufficient  as  lease,     p.  264. 

Payment — how  construed  as  to.    p.  9. 

Performance  to  satisfaction  of  party — when  question  of  fact    p.  458. 

Prospectus — when  binding  agreement    p.  301. 

Rescission — when  conditional  tender  of,  insufficient    p.  630. 

when  sufficient     p.  530. 

Right  of  inspection  and  rejection — when  provision  for  waived, 
p.  510. 

Sealed — when  undisclosed  principal  cannot  be  h^d  on.    p.  639. 

Tender  of  warranty  deed — when  requisite,     p.  130. 

Testamentary  disposition — when  instrument  not  void  as.     p.  416. 

Time  for  performance — when  instruction  on  damages  for  unrea- 
sonable delay  erroneous,    p.  281. 

when  must  be  performed  after  expiration  of.    p.  281. 

when  question  for  Jury.     p.  281. 

Verdict — when  not  against  weight  of  evidence,    p.  62. 

Waiver  of  time — when  must  be  performed  after,    p.  281. 

Wills — what  proof  required  to  enforce  contract  to  bequeath,    p.  453. 

n^hen  consent  implied  to  contract  to  bequeath,    p.  463. 

when  evidence  proper  in  action  to  enforce  contract  to  be- 
queath,   p.  453. 

when  evidence  shows  contract  to  bequeath,    p.  453. 

CORPORATIONS. 

Brokerage — ^when  cannot  be  organized  to  carry  on.    p.  438. 

when  foreign  corporation  cannot  be  authorized  to  enter  state. 

p.  438. 
Charter — when  loan  authorized  by.    p.  613. 

Corporation  act — when  section  18  not  strictly  construed,    p.  569. 
Creditors — who  are,  within  bill  filed  in  behalf  of  all  creditors,  p.  301. 
Directors — when  corporation  not  estopped  as  against    p.  374. 
Dividends — when  declaration  of  essential  to  action  to  recover  profits. 

p.  374. 
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Estoppel— when  transaction  intended  to  giye  stock  appearance  of 
having  been  fully  paid.    p.  301. 

Foreign — ^when  action  by,  not  dismissed  on  answers  to  interroga- 
tories,   p.  395. 

when  cannot  be  authorized  to  enter  State,    p.  438. 

when  doing  business  in  State,    p.  438. 

when  intervening  indorsement  by  unlicensed  no  defence  in 

action  on  note  against  maker,    p.  84. 

Good  will — when  of  no  value  in  payment  for  stock,    p.  301. 

Incidental  biisinesa — what  is.     p.  386. 

Lease — when  officers  and  stockholders  liable,    p.  569. 

Leasehold — when  of  no  value  in  payment  of  stock,    p.  301. 

Loan — when  authorized  as  to  surplus  funds,    p.  613. 

when  authorized  by  charter,    p.  613. 

when  evidence  shows  making  from  surplus  funds,     p.  613. 

when  incident  to  sale  of  realty,    p.  613. 

Loaning  money — when  not  in  business  of.    p.  613. 

Majority  stockholders — ^when  cannot  transfer  rights  and  property 
of  corporation,    p.  197. 

O^ers — when  evidence  insufficient  to  show  agreement  to  waive 
salary,    p.  83. 

when  liable  for  lease  executed  before  incorporation,     p.  669. 

when  salary  not  suspended,     p.  88. 

Organization — for  what  purpose  cannot  be  organized,    p.  438. 

Partners — when  members  liable  as.    p.  589. 

Profits — when  stockholder  not  entitled  to  recover  undivided,    p.  374. 

Prospectus — when  binding  agreement,    p.  301. 

Resolution  of  directors — when  unnecessary  to  guaranty  of  note, 
p.  249. 

Stock^-when  Appellate  Court  may  make  certificates  refer  to  de- 
cree,   p.  361. 

-. when  equity  has  Jurisdiction  to  compel  issuanca    p.  361. 

when  evidence  inadmissible  to  show  value,    p.  504. 

when  evidence  shows  that  stock  was  not  fully  paid.    p.  301. 

when  leasehold  of  no  value  in  payment  of  stock,    p.  301. 

when  purchase  of  stock  at  less  than  par  places  the  purchaser 

on  notice,    p.  301. 

when  value  of  property  given  in  exchange  for.  Insufficient  to 

render  same  fully  paid.    p.  301. 

Stockholders — when  equity  may  determine  contest  between,    p.  358. 

when  liable  for  lease  executed  before  incorporation,     p.  569. 

when  not  entitled  to  recover  undivided  profits,     p.  374. 

Stockholders'  liability — when  decree  in  action  to  enforce,  conforms 
to  bilL    p.  301. 

when  evidence  admissible  in  action  to  enforce,    p.  301. 

when  suit  to  enforce  tolls  statute  of  limitations,    p.  301. 

Succeeding — when  liable  for  debts  of  predecessor,     p.  386. 

Ultra  vires — when  defense  of  not  available,     pp.  569,  613. 
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Ultra  vires— when  foreign  corporation  not  estopped  to  raise  defense 
of.    p.  438. 

when  guaranty  of  note  not.    p.  249. 

when  must  be  pleaded,    p.  283. 

COSTS. 

Attorney's  fees — ^when  Improperly  allowed,    p.  377. 

when  not  allowed  on  interpleader,    p.  229. 

Tender— when  insufficient     p.  573. 

Writ  of  error  for  delay — when  damages  assessed,    p.  249. 

when  not  allowed,    p.  70. 

COURTS. 

Impounding  property — ^when  proper,    p.  625. 

Records — ^when  need  not  be  in  English  language,    p.  487. 

CREIDITOR'S  SUIT. 
Bill  filed  in  tehaif  of  all  creditors — ^who  are  creditors  within,    p.  SOL 

CRIMINAL  LAW. 

ActiOfM  for  penalty — ^how  may  be  commenced,    p.  57. 

Adultery — when  evidence  sufficient,    p.  80. 

when  information  sufficient     p.  80. 

Appearance — when  referable  to  recognizance  and  not  attachment 
p.  483. 

Extortion — ^when  information  insufficient    p.  128. 

Fornication — ^when  proof  of  marriage  of  defendant  requires  re- 
versal of  conviction,    p.  82. 

Illegal  sale  of  to}>acco — when  production  of  tobacco  sold  not  re- 
quired,   p.  87. 

Information — when  sufficient  for  verdict    p.  485. 

when  sufficient  though  by  other  than  Attorney  General  or 

State's  Attorney,    p.  125. 

Judicial  notice — ^what  is  effect  of  failure  to  object  to  taking  of. 
p.  57. 

"New  trial — ^when  cause  not  remanded  for  on  reversal    p.  483. 

Objections — ^when  must  be  made  below,    p.  485. 

Ordinances — when  evidence  sufficient  to  show  date  of  violation, 
p.  57. 

when  finding  as  to  violation  not  sustained,    p.  1. 

Record — when  insufficient  to  preserve  question  for  review,    p.  57. 

Vagrancy — when  evidence  sufficient  to  establish,    p.  125. 

Waiver  of  felony — when  conviction  on  improper,    p.  236. 

Wife  abandonment — when  Judgment  erroneous,    p.  483. 
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DAMAGES. 

Breach  of  contract — amount  of  recovery,    p.  18. 

Earnest  money— when  vendor  not  entitled  to,  on  default  of  pur- 
chaser,   p.  186. 

Evidence — ^when  Bufflcient  to  Bustaln  verdict    p.  358. 

Excessive— when  $3,000  not    p.  430. 

when  $3,500  not    p.  358. 

when  $5,500  is.    p.  596. 

when  $10,000  not    p.  21. 

ExhilHtion  of  injury — ^when  harmless,    p.  634. 

Future  suffering — what  are  requisites  to  recovery  for.    p.  487. 

Instructions — when  erroneous,    p.  487. 

Juru — right  to  assessment  by,  in  action  on  bond.    p.  222. 

Liquidated — when  contract  provides  for.    p.  478. 

Measure  for  breach  of  contract — when  correct,    p.  18. 

Remittitur — ^when  denial  of  new  trial  on,  proper,    p.  62. 

when  erroneous  instruction  not  curable  by.    p.  487. 

when  error  not  cured  by.    p.  74. 

when  improper  admission  of  evidence  not  curable  by.    p.  487. 

Specific  per/ormance— when  not  decreed,    p.  366. 

Value — ^when  evidence  inadmissible  to  show  value  of  corporate 
stock,    p.  504. 

Writ  of  error  for  dekit]^—- when  assessed,    p.  249. 

DEATH. 

Damages — when  $3,000  not  excessive,    p.  430. 

fif/teri/f— who  may  sue  on  replevin  bond  on  death  of.    p.  481. 

DEEDS. 

Mortgage — ^when  deed  construed  as.    p.  553. 

when  deed  given  as  mortgage  not  a  payment  of  debt    p.  553. 

DISEASE. 

Typhoid  fever—when  evidence  insufficient  to  show  negligence  of 
landlord  as  proximate  cause,    p.  593. 

DISMISSAL. 

Chancertf—when  dismissal  of  original  bill  does  not  oust  Jurisdic- 
tion,   p.  581. 

DISORDERLY  HOUSE. 
Evidence — when  Insufficient  to  sustain  conviction,    p.  898. 
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DIVORCE. 

AUmonu — when  commitment  (or  failure  to  pay  improper,    pu  t^h 

Bill  of  review — ^when  allegations  insufflcient    p.  259. 

Decree — ^when  not  set  aside  at  the  instance  of  succesBful  party. 

p.  269. 
HaMtual  drunkenneaa — when  eyidence  sofflcient  to  support  decree. 

p.  638. 
8oHcitor*8  fees — ^when  commitment  for  failure  to  pay  Improper. 

p.  15L 

DRAM  SHOPS. 

Action  for  penalti^ — ^when  evidence  insufflcient  to  show  ownership. 
p.  472. 

when  ownership  must  be  shown,    p.  472. 

Date  of  violation — ^when  evidence  sufficient  to  show.    p.  67. 

License — ^when  property  owner  signing  application  may  revoke  con- 
sent,   p.  644. 

when  renewal  invalid  where  original  invalid,    p.  644. 

when   revocation   of   signatures   to    application    for   original 

license  revokes  renewal  license,     p.  644. 

Liquor  illeoally  sold^-when  need  not  be  introduced  in  evidence. 
p.  57. 

Ordinances  of  Hyde  ParX^-^how  far  effective  after  annexation  to 
Chicago,     p.  644. 

Violation  of  ordinance — ^when  Judgment  as  to  sustained,    p.  419. 

DRUGGISTS. 

Cocaine— when  evidence  of  intent  in  making  prohibited  sale  ad- 
missible,   p.  524. 

when  ignorance  of  violation  of  ordinance  no  defense,    p.  524. 

when  instruction  as  to  absence  of  guilty  motive  proper,    p.  628. 

when  sale  on  fictitious  ord^r  unlawful,     p.  528. 

when  scienter  not  element  of  unlawful  sale.    pp.  524,  528. 

who  has  duty  of  determining  flctltlousness  of  order,    p.  528. 

Invitee — when  person  visiting  doctor  on  premises,  is.    p.  157. 

EASEMENT. 
Incuml>rance — ^when  considered  aa.    p.  435. 

EQUITY. 
See  Chaivgebt. 
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ESTATES  OF  DECEDENTS. 

Amended  gtatement  of  claim — ^when  Inconsistent,    p.  453. 
Execution — ^when  Issuance  against  estate  Improper,    p.  453. 
Notes  fUed  a»  claim — ^how  execution  of,  must  be  denied,    p.  415. 
Widowl's  award — when  laches  bars  right  to  subject  realty  to  pay- 
ment of.    p.  406. 

ESTOPPEL. 
Extension  of  lease — ^when  estoppel  not  shown,    p.  611. 

EVIDENCE. 

Age — ^when  testimony  as  to,  not  hearsay,    p.  87. 

Attorneys — when  testimony  credible,     p.  8. 

Bin  of  lading — when  conditions  on  back  of,  not  reviewable,    p.  47. 

when  need  not  be  introduced,    p.  53. 

Burden  of  proof — ^when  burden  on  transferee  to  show  ownership 

in  due  course,     p.  486. 

when  Instructions  erroneous  as  to.    p.  16. 

who  has  as  to  breach  of  warranty,    p.  4. 

Certified  copu — ^when  admissible,     p.   435. 

Conclusions — when  question  properly  excluded  as  calling  for.  p.  641. 
'  Contract*— failure  to  sign  as  affecting  admissibility  in.    p.  18. 

when  sufficiently  offered  in.    p.  510. 

Declarations — when  by  holder  of  note  admissible,    p.  474. 

when  contract  not  aided  by.    p.  611. 

Execution  of  instrument — what  suificient  to  show.    p.  90. 
Expert — when  need  not  be  based  on  personal  knowledge,    p.  21. 

when  not  speculative,     p.  358. 

when  question  calls  for.     p.  358. 

Habits  as  to  care — when  admissible,     p.  430. 

Hearsay — when  conversation  of  third  person  inadmissible,    p.  600. 

Hypothetical  question — when  erroneous,     p.  487. 

when  must  be  based  on  evidence,    p.  487. 

Independent  transactions — when  proof  of   inadmissible,     pw   155. 

Intention — when  parol  evidence  of  inadmissible,     p.  399. 

Judicial  notice — when  failure  to  object  to  court  below  taking,  bars 

review,     p.  57. 

when  not  taken  of  ordinance,    p.  419. 

when  not  taken  of  rules  of  Circuit  Court    p.  581. 

when  not  taken  of  rules  of  Municipal  Court,    pp.  222,  268. 

when  taken  of  court  records,    p.  12. 

Judicial  notice  of  decree — when  chancery  presumed  to  have  taken. 

p.  12. 
Mistake — when  exclusion  of  evidence  to  show,  erroneous,    p.  20. 
Offered  hy  joint  defendant — when  not  considered  against  codefend* 

ant    p.  393. 
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Opinion — when  Improper  as  to  probabilities,    p.  464. 

when  proper  as  to  cause  of  condition,    p.  464. 

when  proper  as  to  time  elapsing  between  Injury  and  condi- 
tion,   p.  464. 

Ordinances — when  inadmissible  where  conditionally  effective, 
p.  446. 

Parol — when  inadmissible  to  contradict  or  vary  written  Instrument, 
p.  90. 

Portion  of  instrument — when  competent,    p.  53. 

Preponderance — ^what  considered  In  determining,    p.  464. 

when  instructions  erroneous,    p.  74. 

when  insufficient  in  action  to  recover  penalty,    p.  460. 

Presumption — when  cannot  be  based  upon  presumption,    p.  593. 

Purpose — how  considered  where  admitted  without  limitation  or  ob- 
jection,   p.  4. 

Railroad  records — when  admissible  against  licensee  railroad,    p.  446. 

Res  gestw — ^when  statements  not  part  of.    p.  475. 

when  statements  of  officer  part  of,  in  action  for  wrongful 

levy.    p.  641. 

Rumors — when  inadmissible  in  contempt  proceedings,    p.  139. 

Signals — when  admission  of  opinion  as  to  giving  of,  not  erroneous, 
p.  446. 

Sobriety — ^when  not  essential  to  show  habits  of  decedent  as  to. 
p.  430. 

Stockholder's  liaMity—wh&t  admissible  in  action  to  enforce,    p.  301. 

Subjective  conditions — when  improper  to  base  opinion  on.    p.  74. 

Train  registers — ^when  admissible,     p.  446. 

Translated  copy — when  admissible,    p.  435. 

Unsigned  lease — ^when  admissiblei    p.  573. 

Wills — ^when  admissible  in  action  against  landlord  for  injury  to 
tenant,    p.  348. 

EXCHANGE  OP  PROPERTY. 
Specific  performance — when  not  compelled,     p.  130, 

EXECUTION. 

Bond — when  breach  admitted  by  plea  of  non  damnlficatum.    p.  641. 
Estate  of  decedent — wheit  issuance  against  estate  improper,    p.  453. 
Exemptions — see  Exemptions. 
Wrongful  levy — when  evidence  sufficient  to  establish,  in  action  for. 

p.  641. 
when  statements  of  officer  part  of  res  gestss.    p.  641. 

EXEMPTIONS. 

Schedule — what  are  requisites  of.    p.  450. 
when  defects  in  not  waived,    p.  450. 
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EXTORTION. 
Jn/ormo^ion^-when  insufficient,     p.  128. 

FALSE  IMPRISONMENT. 

Declaration— when  sufficient    p.  564. 

Special  interrogatories— when  refusal  to  submit,  erroneous,    p.  564. 

FEES. 
Attorney's — when  not  allowed  on  interpleader,    pp.  229,  377. 

FORCIBLE  ENTRY  AND  DETAINER. 

Demand — when  want  of,  not  ground  for  reversal,    p.  573. 
Evidence — when  insufficient  to  support  judgment  for  plaintiff,  p.  194. 
Notice — when  want  of,  not  ground  for  reversal,     p.  573. 
Tender — ^when  insufficient     p.  573. 
Unsigned  lease — ^when  admissible  in  evidence,    p.  573. 

FORNICATION. 

Proof  of  marriage  of  defendant — ^when  requires  reversal  of  con- 
viction,   p.  82. 

FRAUD. 

Agent — ^when  liable  for,  though  acting  as  agent    p.  502. 

when  liable  for,  though  receiving  no  benefit,    p.  502. 

Allegations  setting  up — what  are  requisites,     p.  259. 
Assumpsit — when  consideration  paid  recoverable  in.     p.  502. 
Independent  investigation — what  is  effect  of.    p.  268. 
Instructions — when  erroneous  as  invading  province  of  jury.    p.  435. 
Intent — ^when  fraudulent  intent  shown,     p.  502. 
Misleading  advertisement — when  not  available,     p.  265. 
Misrepresentation — what  are  essential  elements,    p.  578. 

when  promises  not.    p.  578. 

when  representations  of  physician  are  not    p.  578. 

Negligence — ^when  not  shown,    p.  502. 

Negotiable  instruments — when  not  shown,    p.  578. 

Promise — when  not  a  misrepresentation,    p.  578. 

Representations — when  relate  to  existing  or  past  facts,     p.  502. 

FRAUDS,   STATUTE  OF. 

Deed  operating  as  mortgage — ^when  unenforceable,    p.  553. 
Performance  within  one  year — when  agreement  does  not  contem- 
plate,   p.  438. 
Pleading — ^when  necessary,    p.  235. 
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Promise  to  answer  for  debt  of  another — when  void.  p.  414. 
Signature  of  tenant — ^when  sulBcient    p.  182. 

GARNISHMENT. 

Judgment  against  garnishee — ^what  Is  proper  form.    p.  462. 

when  reversed,    p.  438. 

Jurisdiction — ^how  acquired,     p.  121. 
Parties — who  not  necessary,    p.  113. 

GUARANTY. 

Evidence — ^when  sufficient  to  establish,    p.  119. 
NegotiaI>le  instruments — when  joint  liability  exists  as  to  maker 
and  guarantor,    p.  249. 

GUARDIAN  AND  WARD. 
Conservator— when  order  to  appear  and  defend  action  proper,  p.  182. 

HOLIDAYS. 

New  Year's  Day — necessity  for  presenting  statement  of  facts  on. 
p.  70. 

HUSBAND  AND  WIFE. 

Abandonment — how  act  construed,    p.  483. 

when  judgment  erroneous  on  prosecution  for.    p.  483. 

Alimonu — when  insurance  funds  may  be  subjected  to  payment  ol 
p.  286. 

Separate  maintenance — form  of  decree  in  rem.     p.  286. 

what  are  rights  of  assignee  of  Insurance  policy  against  com- 
plainant,   p.  286. 

when  court  may  proceed  In  rem.    p.  286. 

when  decree  erroneous  as  not  based  on  evidence,    p.  286. 

when  decree  in  gross  erroneous,    p.  286. 

when  decree  is  in  reuL    p.  286. 

when  decree  not  sustained  on  theory  that  complainant  was 

creditor,     p.  286. 

when  evidence  Insufficient  to  warrant  decree,    p.  130. 

when  evidence  sustains  decree,    p.  608. 

when  evidence  to  support  decree  must  be  preserved,    p.  28. 

when  finding  of  specific  facts  essential  to  support  decree,    p.  25. 

when  personal  decree  not  permissible,    p.  286. 

where  proceedings  may  be  brought    p.  286. 

INDICTMENT  AND  INFORMATION. 
Adultery — ^when  sufficient,    p.  80. 
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Extortion — when  information  insufficient    p.  128. 
Information — ^when  sufficient  for  verdict     p.  485. 

when  sufficient  though  by  other  than  Attorney  General   or 

State's  Attorney,     p.  126. 

INFANTS. 

Bale  of  tobacco — when  production  of  tobacco  sold  not  required, 
p.  87. 

INJUNCTION. 

Breach  of  contract — ^what  is  character  of  suit  to  enjoin,    p.  611. 
Corporate  stock — when  depreciation  in  value  of  collateral  after  sale 

enjoined  is  material,    p.  604. 

when  evidence  Inadmissible  to  show  value,    p.  504. 

when  evidence  insufficient  to  show  depreciation  in  collateral 

after  sale  enjoined,     p.  504. 
Erroneous   dismissal — what  is  effect  of,  as  dissolving  injunction. 

p.  384. 
Reversal  of  interlocutory  order— yrhen  proper,     p.  162. 

INSANB  PERSONS. 

Actions  against  voard — when  order  to  conservator  to  defend  proper, 
p.  182. 

INSTRUCTIONS. 

Breach  of  contract — when  correct  as  to  measure  of  damages,    p.  18. 

Burden  of  proof — when  erroneous  as  to.    p.  16. 

Children — ^when  proper  as  to  care  required,    p.  164. 

Cocaine — ^when  proper  as  to  absence  of  guilty  motive  in  selling, 
p.  528. 

Contract — ^when  refusal  of  on  damages  for  unreasonable  delay  erro- 
neous,   p.  283. 

Damages — when  erroneous,     p.  487. 

Embodied  in  others  given — when  properly  refused,  pp.  430,  464, 
466,  596. 

Erroneous — when  not.    p.  155. 

Evidence — when  erroneous  as  not  based  on.     pp.  435,  475. 

when  refusal  to  give,  as  not  based  on,  proper,    p.  634. 

Fraud — when  erroneous,     p.  435. 

Improper  evidence— when  may  be  based  on  where  admitted  with- 
out objection,    p.  21. 

Insurance — when  not  prejudicial,     p.  96. 

Judicial  opinions — when  use  of  expressions  in  improper,    p.  446. 

Master  and  servant — when  correct    p.  30. 

Modification— yrhen  harmless,     p.  422. 
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Physicians — when  Inapplicable  aa  to  mistake  of  judgment,     p.  21. 
when  properly  refused  as  Ignoring  special  contract  of  em- 
ployment,    p.  21. 
Preponderance  of  evidence — when  erroneous,    p.  74. 
Requested — when  covered  by  others,     p.  21. 

INSURANCE. 

Accidental  injury — ^what  Is.    p.  475. 

when  cause  of  death,     p.  475. 

when  heart  strain  from  lifting  stove  is.    p.  485. 

Age — ^when  evidence  shows  statement  of  true  age  at  the  time  of 
application,    p.  481. 

when  finding  against  the  weight  of  evidence,    p.  4. 

Alimony — when  fund  may  be  subjected  to  payment  of.     p.  286. 

Application — when  false  answer  in,  a  material  misrepresentation, 
p.  73. 

Assignee — what  are  rights  as  to,  against  wife  of  insured  in  sepa- 
rate maintenance  proceedings,     p.  286. 

when  may  assign  error,    p.  286. 

Death — what  is  effect  where  accident  caused  by  injury,     p.  475. 

Death  from  accident — when  evidence  insufficient  to  show.     p.  475. 

Forfeiture — when  delay  in  payment  of  premium  not  ground  for. 
p.  96. 

Instructions — when  erroneous,     p.  16. 

Notice  of  accident — when  provision  for,  inapplicable,     p.  474. 

Physician — when  insurer  bound  by  acts  of.    p.  482. 

Premium — ^when  funds  of  insured  in  hands  of  Insurer  to  be  ap- 
plied on.    p.  96. 

when  instructions  not  prejudicial,    p.  96. 

Twenty^ear  tontine  policy — what  are  rights  of  assignee,    p.  286. 

when  interest  of  beneficiary  ceases,    p.  286. 

Waiver — when  evidence  of  incompetent,     p.  475. 

Warranty — when  statement  constitutes,    p.  4. 

who  has  burden  of  proving  falsity,    p.  4. 

INTEREST. 

Maturity — when  allowed  after,    p.  415. 
Refusal  to  allow — ^when  erroneous,    p.  420. 

INTERPLEADER 
Attorney's  fees — when  not  allowed,    pp.  229,  377. 

INTERROGATORIES. 
See  Municipal  CJoubt. 
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INTOXICATING  LIQUORS. 
See  Dram  Shops. 

JUDGES. 
Court  of  other  citu — when  may  sit    p.  125. 

JUDGMENT. 

Affidavit  to  vacate — when  Insufficient    p.  462. 

Bill  to  impeach — ^what  are  requisites  of.    p.  259. 

Collateral — when  proceeding  to  enforce  is.    p.  625. 

Confession — when  refusal  to  open,  proper,    p.  60. 

Default — what  essential  on  motion  to  vacate,    p.  121. 

Evidence— Yfhen  erroneous  as  not  in  conformity  to,  in  amount 
p.  66. 

Former  adjudication — when  plea  defective  as  not  showing  adju- 
dication on  merits,    p.  481. 

Fraud — when  may  be  annulled  for.    p.  259. 

Oamishment — what  is  proper  form  of.     p.  462. 

Vacation — when  second  motion  properly  denied,    p.  462. 

JURY. 

Action  on  bond — ^right  to  have  damages  assessed  by  Jury.    p.  222. 
Interrogatories — ^when  admissions  do  not  waive  Jury  trial,    p.  395. 

LANDLORD  AND  TENANT. 

Abandonment — when  liable  for  month's  rent  on.     p.  254. 

when  tender  of  new  tenant  not  defense  to  action  for  rent 

p.  89. 

Conditions  against  subletting — ^when  not  terminated,     p.  211. 

Corporation — when  officers  and  stockholders  liable  on  lease  exe- 
cuted prior  to  incorporation,    p.  569. 

Death  of  tenanfs  child — when  evidence  insufficient  to  show  negli- 
gence of  landlord  as  proximate  cause,    p.  593. 

Defect — ^when  landlord  chargeable  with  constructive  notice  of. 
p.  348. 

Departure  of  tenant — when  does  not  terminate  liability,     p.  182. 

Evidence — when  will  admissible  in  action  against  landlord  for 
injury,     p.  348. 

Extension  of  lease — what  does  amount  to.    p.  611. 

when  lessee  claims  inconvenience  or  estoppel  resulting  from 

misunderstanding,     p.  611. 

Forfeiture — ^what  is  effect  of.     p.  455. 

Halls — ^when  required  to  keep  In  safe  condition,    p.  348. 

Heat — when  refusal  to  open  Judgment  for  failure  to  furnish  proper, 
p.  60. 
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Judgment  by  confession — when  refusal  to  open  proper,    p.  60. 
Lease — when  liability  under,  Incurred,     p.  569. 

when  refusal  to  execute  does  not  affect  prior  agreement    p.  254. 

when  signer  personally  liable,     p.  569. 

Lease  hy  agent — when  ratified  by  owner,    p.  182. 

Memorandum — when  sufficient  as  lease,     p.  254. 

Reletting— when  not  required  on  vacation  of  premises,     p.  89. 

Rent — when  tender  of  insufficient,    p.  573. 

Restrictive  covenants — who  bound  by.     p.  89. 

Stairways — when  required  to  keep  in  safe  condition,    p.  348. 

Statute  of  Frauds — when  signature  of  tenant  sufficient     p.  182. 

Subtenant — ^what  are  rights  of  landlord  against  p.  211. 

Surrender — what  constitutes,    p.  414. 

Tenancy  from  month  to  m^nth — when  not  terminated  by  departure 

of  tenant    p.  182. 
Typhoid  fever — when  evidence  insufficient  to  show  negligence  of 

landlord  as  proximate  cause,     p.  593. 
XJr^igned  lease — when  admissible  in  evidence,    p.  573. 

LIMITATION  OF  ACTIONS. 

Additional  count — ^when  not  barred,    p.  422. 

Evidence  of  indebtedness — when  claim  of  set-ofT  barred  on  written, 
p.  90. 

when  writing  is.    p.  90. 

Injury  to  passenger— wYivX  provisions  applicable  in  assumpsit  for 

breach  of  contract  to  carry  safely,    p.  136. 
Vew  cause  of  action — when  not  introduced  by  amendment    p.  634. 
Stockholders'  liability — ^when  suit  to  enforce  tolls  statuta    p.  301. 

HiANDAmJS. 

Restoration  of  public  officer — when  petition  to  compel  insufficiait 

p.  201. 
when  writ  will  not  lie.    p.  201. 

MASTER  AND  SERVANT. 

Acts  of  third  person — when  employee  need  not  show  negligence. 

p.  393. 
Assumption  of  risk — when  doctrine  of  not  involved,    p.  629. 

when  obedience  to  order  relieves  servant,     p.  466. 

Breach  of  duty — when  sufficiently  alleged,     p.  629. 
Cause  of  accident — when  evidence  sufficient  to  show.    p.  404. 
Collapse  of  floor — when  negligence  question  for  Jury.    p.  393. 
Crossing  tracks — when  evidence  sustains  recovery,     p.  430. 
Elevator — when    evidence    shows    negligence    in    connection    with. 

p.  404. 
when  evidence  sufficient  to  show  cause  of  falling,    p.  404. 
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Employees   of  another— when  employee   not   bound   to   anticipate 

negligence,    p.  629. 
Evidence — when  supports  Judgment  for  injury,     p.  588. 
Falling  of  shore — when  evidence  insufficient  to  show  negligence. 

p.  422. 
Foreman — when  a  vice  principal,    p.  404. 
Independent  contractor — how  relationship  determined,    p.  30. 
what  is  effect  of  provision  for  compensation  on  commission 

basis,    p.  30. 
what  is  effect  of  provision  requiring  superintendence  by  con- 
tractor,   p.  30. 

what  is  effect  of  retention  of  partial  control,    p.  30. 

what  is  effect  of  retention  of  right  to  supervise,    p.  30. 

what  is  effect  of  right  to  control  selection  of  material,    p.  30. 

what  is  effect  of  stipulation  In  contract  for  maximum  cost 

p.  30. 

what  is  test  in  determining  relationship,    p.  30. 

when  instruction  on  liability  for  acts  of,  correct    p.  30. 

— —  when  relation  of,  may  exist  as  to  part  of  work.    p.  30. 

when  relationship  not  created,    p.  30. 

Instructions — when  modification  harmless     p.  422. 
Knowledge  of  defect — when  does  not  prevent  recovery,    p.  634. 
Negligence — ^when  evidence  insufficient  to  show.    p.  422. 

when  evidence  sufficient  to  show.    p.  404. 

when  question  for  Jury.    p.  393. 

Notice  to  /oremanr— when  binding  on.  master,    p.  893. 

Obedience  to  order — what  is  effect  where  order  involves  obvious 

dangers,    p.  466. 

when  Justified,    p.  466. 

when  master  not  liable  for  injury  to  servant    p.  466. 

when  relieves  servant  from  assumption  of  risk.    p.  466. 

Overloading  floor — when  plaintiff  need  not  show  that  third  person 

was  negligent,    p.  393. 
Relationship — ^when  contract  creates,    p.  30. 
Res  ipsa  loquitur— when  doctrine  of  inapplicable,    p.  422. 
Safe  place — ^what  is  duty  as  to  where  conditions  are  changing. 

p.  422. 
Wages — ^when  evidence  insufficient  to  sustain  claim  for.    p.  609. 
Workmen's  compensation — when  defense  of  abandoned,     p.  538. 

MECHANICS'  LIEN& 

Demurrer — what  not  ground  for.    p.  378. 

Gkw  stoves — when  within  act    p.  378. 

Notice  of  claim — when  failure  to  file  in  time  does  not  bar  lien. 

p.  378. 
Petition — ^what  allegations  not  essential,    p.  378. 
Buit — when  failure  to  begin  in  time  does  not  bar  Uen.    p.  378. 
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MORTGAGES. 

Bill  to  foreclose — when  exhibits  control  allegations,    p.  444. 
Contract  to  settle — when  shown  in  consideration  of  waiver  of  re- 
demption,   p.  235. 
Deed— when  a  mortgage,    p.  653. 

when  deed  given  as  mortgage  not  a  payment  of  debt    p.  553. 

Redemption — ^when  time  limit  fixed  for  not  binding,    p.  553. 

MOTIONS. 

Appearance— ^hea  the  making  of  constitutes,    p.  12L 
Nunc  pro  tunc  order— what  is  function  of.    p.  237. 
when  not  disturbed,    p.  626. 

BfUNICIPAL  COURT. 

Abstract  of  evidence— Yrhen  necessary  on  writ  of  error,    p.  87. 

Accounting — ^when  has  Jurisdiction  over.    p.  455. 

Affidavit  of  merits — what  should  accompany  request  for  amendment, 
p.  435. 

when  defenses  not  set  up  in,  waived,    p.  487. 

when  effective  as  a  Joinder  of  issue,    p.  90. 

— ^  when  objection  below  essential,    p.  459. 

Amendment — ^when  equivalent  to  substitution  of  party,    p.  634. 

Appeals — ^when  allowance  nunc  pro  tunc  improper,    p.  237. 

Attachment — when  action  commenced  by,  not  for  unliquidated  dam- 
ages,   p.  67. 

Bill  of  exceptions — when  order  extending  time  for  filing,  void.   p.  360. 

Book  account — ^when  action  based  on.    p.  455. 

Default — ^when  ruling  on  motion  for,  not  disturbed,    p.  396. 

Exception  to  judgment — when  must  be  shown,    p.  285. 

Information — ^when  sufficient  though  by  other  than  Attorney  Gen- 
eral or  State's  Attorney,    p.  126. 

Interrogatories — ^how  may  be  used.    p.  395. 

when  court  cannot  determine  question  of  fact  on.    p.  S95. 

when  do  not  waive  Jury  trial,    p.  395. 

Interstate  commerce — ^when  without  Jurisdiction  over  rates,    p.  208. 

Judge — ^when  Judge  of  court  of  another  city  may  sit    p.  125. 

Judgment— yfh&i  affirmed,    p.  433. 

when  error  to  enter  on  statement  and  affidavit  of  claim,    p.  366. 

Jurisdiction — when  acquired  by  appearances,    p.  121. 

Ordinances — when  presumed  to  have  been  Judicially  noticed,    p.  67. 

JBecord— presumption  as  to  omitted  parts,    p.  67. 

Record  for  review — what  are  requisites,    p.  57. 

Report  of  evidence — when  not  received  as  part  of  record,    p.  72. 

Rules — when  adoption  by,  presumed,    p.  487. 

.-^-  when  not  Judicially  noticed,    pp.  222,  268. 
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statement  of  claim — when  not  stricken  from  record,    p.  90. 

when  sufficient,    pp.  90,  575. 

when  sufficient  though  treated  as  a  declaration,    p.  487. 

Statement  of  facta^— when  insufficient    p.  87. 

Stenographic  report— what  does  not  create  estoppel  to  move  striking 

of  report    p.  300. 

when  insufficient     p.  514. 

— ^  when  may  be  certified  by  another  Judga    p.  514. 

when  not  filed  in  time.    p.  300. 

when  party  not  estopped  to  object  to  failure  to  file  in  time. 

p.  300. 
when  stricken,    p.  433. 

NEGLIGENCE. 

Breach  of  duty — ^when  sufficiently  alleged,    p.  629. 

Children — ^what  degree  of  care  required,    p.  164. 

when  instructions  proper  as  to  degree  of  care  required,    p.  164. 

when  negligence  a  question  for  the  Jury.    p.  264. 

Contributory— 'When  a  question  for  Jury.    p.  157. 

when  a  question  of  law.    p.  584. 

Employee  of  another — ^when  employee  not  bound  to  anticipate  negli- 
gence of.    p.  629. 

Examination  made  at  instance  of  another^-right  to  recover  for  neg- 
ligence in  making,    p.'  215. 

Falling  down  stairway — when  question  for  Jury.    p.  157. 

Hahits  as  to  care — when  evidence  of  admissible,    p.  430. 

Invitee— vrhsit  care  owed  to.    p.  157. 

when  contributory  negligence  question  for  Jury.    p.  157. 

when  person  is.    p.  167. 

Ovmership—vihen  question  of  fact.    p.  389. 

Parent — ^when  cannot  be  imputed  to.    p.  164. 

Privity  of  contract — liability  in  absence  of.    p.  215. 

Question  for  jury— when  is.    p.  164. 

Sobriety — when  not  essential  to  show  habits  of  decedent  as  to. 
p.  430. 

Typhoid  fever — ^when  evidence  insufficient  to  show  negligence  of 
landlord  as  proximate  cause,    p.  593. 

NEGOTIABLE  INSTRUMENTS. 

Chattel  mortgage — when  note  secured  by,  subject  to  defense,    p.  390. 
Checks — when  drawing  and  certification  do  not  pass  title  to  funds. 

p.  113. 

who  not  holders  in  due  course,    p.  113. 

Consideration — when    compromise    of    invalid    claim    insufficient 

p.  545. 
when  defense  of  failure  of,  not  established,    p.  578. 
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Consideration — ^when  evidence  Insufficient  to  show  want  of.    p.  84. 

Declarations  hy  holder  of  note — when  admissible,    p.  474. 

Defense — ^when  subject  to.     p.  390. 

Delivery — when  negotiable  by.    p.  474.  * 

Foreign  corporations — ^when  Intenrenlng  Indorsement  by  anllcensed, 
no  defense  in  action  against  maker,    p.  84. 

Fraud — when  evidence  sufficient  to  s^ow.    p.  545. 

when  misrepresentation  of  physician  no  defense  in  action  by 

third  person,    p.  578. 

when  not  shown  In  Inception  of  note.    p.  678. 

when  not  sufficiently  shown,    p.  578. 

Guaranty— 'irhen  not  ultra  vires,    p.  249. 

Holder  in  due  course — ^when  burden  on  transferee,    p.  486. 

when  indorsee  Is.    p.  578. 

Indorsements — when  payee  may  erase  and  renegotiate  note.    p.  84. 

Joint  HaMlity — ^when  exists  as  to  maker  and  guarantor,    p.  249. 

Judgment  note — when  Ignorance  of  maker  as  to;  no  defense,    p.  578. 

Note  filed  as  claim  in  Prolate  Court— -how  must  be  denied,    p.  415. 

Payment  of  indebtedness — ^when  taking  and  negotiation  of  note  con- 
stitutes,   p.  151. 

Transfer  in  due  course — ^when  question  for  jury.    p.  474. 

Warrant  of  attomey—mhen  signing  note  in  ignorance  of»  no  defensei 
p.  578. 

NEW  TRIAL. 

Netoly-discovered  evidence— when  application  for  continuance  pi^ 
requisite  to  motion  on  ground  of.    p.  358. 

when  not  ground  for.    p.  459. 

when  too  remote,    p.  358. 

Remittitui^-when  denial  on  remittitur  proper,    p.  6S, 

NEW  YEAR'S  DAY. 
Holiday— when  not    p.  70. 

NUISANCE. 
Vapors  and  fumes — ^when  not    p.  460. 

OFFICERS. 

Oath — when  petition  to  compel  restoration  must  allege,   p.  201. 
Police — ^when  not  entitled  to  recover  pay  during  period  of  discharga 
p.  190. 

0RDE3RS. 

Nunc  pro  tunc— what  Is  function  of.    p.  237. 
—  when  not  disturbed,    p.  625. 
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PARENT  AND  CHILD. 
Negligence-'Whea  cannot  be  imputed  to.    p.  164. 

PARTIES. 

Amendment — ^when  equivalent  to  substitution  of.    p.  534. 

■  when  substituting  party  not  erroneous,    p.  534. 

Garnishment — ^who  not  necessary,    p.  113. 
Persons  entitled  to  sue — ^who  are.    p.  18. 

PARTNERSHIP. 

Accountinff — ^when  equity  has  Jurisdiction  over.    p.  376. 

Acts  prior  to  m^emhership — ^when  partner  liable  for,  where  ratified. 

p.  589. 
Antecedent  indebtedness  of  other  members — when  partner  not  liable 

for.    p.  154. 
Dissolution — when  chancery  has  Jurisdiction  over.    p.  876. 
Undisclosed   principal — when   cannot   be   held    liable   as    partner. 

p.  639. 
Unincorporated  company — when  all  members  liable  as  partners. 

p.  589. 

PAWNBROKERS. 
Pledge^'whea  excess  of  statutory  limitation  not  available,    p.  981. 

PAYMENT. 

AcknowUdgmenir—ifYieQ.  conclusiye.    p.  399. 

Deed  given  as  m>ortgaoe — ^when  not  pasrment  of  debt    p.  553. 

Excess — when  may  be  recovered,    p.  266. 

A^ote— when  taking  and  negotiating  of,  constitutes,    p.  15L 

PENALTIES. 

Action  for — how  may  be  commenced,    p.  57. 

when  evidence  essential,    p.  460. 

when  evidence  insufficient  to  show  ownership,    p.  472. 

when  ownership  must  be  shown,    p.  472. 

PHYSICIANS  AND  SURGEONS. 

Consent  to  operation — ^when  implied,    p.  427. 

JS7iHdence— when  right  to  object  to  variance  waived,    p.  21. 

Expert  testimony— when  need  not  be  based  on  personal  knowledge. 

p.  21. 
Instructions — when  covered  by  others  given,    p.  21, 
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Malpractice— when  evidence  shows  injury  from  leaving  gauze  in 

wound,    p.  21. 

when  verdict  for  |10,000  not  excessive,    p.  21. 

Mistake  of  judgment — ^when  instruction  as  to  inapplicable,    p.  21. 
Operation — when  physician  merely  present  at,  not  liable,    p.  427. 
when  recovery  not  allowed  on  account  of  method  employed. 

p.  427. 
Representation — when  not  fraudulent     p.  578. 
Special  contract  of  employment — ^when  instruction  ignoring,  prop< 

erly  refused,    p.  21. 
Variance— when  objection  on  ground  of,  necessary,    p.  ZU 

PLEADING. 

Additional  cotint— when  not  barred,    p.  422. 

Admission — when  failure  to  deny  is  not    p.  267. 

Affidavit  of  merits — when  permission  to  file  amended,  discretionary, 

p.  172. 
Defense — ^when  abandoned,    p.  538. 
Demurrer — ^what  is  effect  of  overruling,  to  count  of  amended  deo- 

lasation.    p.  164. 
Execution  of  writing— when  affidavit  necessary  to  denial  of.    p.  415. 
False  imprisonment — when  declaration  sufficient     p.  564. 
Negligence — ^when  sufficiently  alleged.,  p.  629. 
New  cause  of  action — when  not  introduced  .by  amendment    p.  634. 
Non  damniftcatum— when  admits  breach  of  bond.    p.  641. 
Note  filed  as  claim  in  Probate  Court — how  execution  must  be  denied. 

p.  415. 
Statute  of  Frauds — ^when  necessary  to  plead,    p.  235. 
Unmatured  claims — ^when  may  be  inserted  by  amendment    p.  374. 
Variance — ^when  objection  on  ground  of  necessary,    p.  21. 
when  right  to  object  waived,    p.  21. 

pleidge:s. 

Exceeding  statutory  limitation — when  not  available,    p.  231« 

PRINCIPAL  AND  AGENT. 

Agent — ^when  competent  witness  to  prove  agency,    p.  96. 

when  evidence  shows  notice  to  principal  of  dual  representation. 

p.  575. 

when  may  serve  for  vendor  and  purchaser,    p.  675, 

Appeal— when  one  bound  by  order  as  agent  may  appeal,    p.  611. 
Fraud— when  agent  liable  for,  though  acting  as  agent    p.  602. 

when  agent  liable  for,  though  receiving  no  benefit    p.  602. 

Illegal  contract  between— when  cannot  be  enforced. 
Lease  by  agent— when  ratified  by  owner,    p.  182, 
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Undisclosed    principal — when    cannot   be    held    liable    as    pi^rtner. 

p.  639. 
when  cannot  be  held  on  contract  by  agent  under  seal.    p.  639. 

PRINCIPAL  AND  SURETY. 
Ouaraniu — ^when  evidence  sufficient  to  eetabllsh.    p.  119. 

PROCESS. 
RetumK^when  receipt  admissible  in  connection  with.    p.  481. 

RAILROADS. 

Flagman — ^when  liable  for  death  of.    p.  446. 
Foreign — ^when  evidence  shows  negligence,    p.  446. 
Headlights — who  within  protection  of  statute  requiring,     p.  446. 
Pedestrians — ^when  guilty  of  contributory  negligence,     p.  115. 
Records — ^when  admissible  against  licensee  railroad,     p.  446. 
Signals — when  admission  of  opinion  as  to  giving  of,  not  erroneous, 
p.  446. 

who  within  protection  of  statute  regulating,    p.  446. 

Speed — ^who  within  protection  of  statute  regulating,    p.  446. 
Train  registers — ^when  admissible,     p.  446, 

RECOGNIZANCE. 
Appeontfice— when  referable  to,  and  not  attachment    p.  483. 

RECORDS. 

English  lianguage— when  need  not  be  in.    p.  487. 
SufjMent — ^when  are.    p.  487. 

REFERENCE. 
Re-reference— when  properly  denied,    p.  301. 

RELIGIOUS  SOCIETIES. 
Use  of  property — when  not  interfered,  with.    p.  204. 

REPLEVIN. 

Bond — ^when  plea  of  former  adjudication  insufficient    p.  481. 

who  may  sue  on,  on  death  of  sheriff,    p.  481. 

Evidence — when  sufficient  to  establish  title,    p.  541. 

Impounded   property — ^when    order    affecting    disposal    of,    proper. 

p.  625. 
Impounding  property — when  proper,    p.  625. 
Return — when  receipt  admissible  in  connection  with.    p.  481. 
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sax.es. 

Actions — ^when  noncompliance  with  terms  not  a  defense,    p.  610. 

Delivery — when  Indorsement  of  bill  of  lading  in  blank  insufficient 
p.  645. 

Meeting  of  minds — ^when  deception  as  to  genuineness  of  order  upon 
which  based  or  Identity  of  beneficiary  does  not  affect    p.  628. 

Misleading  advertisement — ^when  not  available,     p.  265. 

Order — when  absolute  and  not  conditional,    p.  155. 

Right  of  inspection  and  rejection — when  provision  for,  waived, 
p.  610. 

Warranty — representation  of  fact?  constituting  as  opposed  to  mat- 
ters of  opinion,    p.  14. 

right  of  recoupment  for  breach,    p.  14. 

what  are  requisites  of.    p.  14. 

what  constitutes  warranty  of  machine,    p.  14. 

when  breach  of  waived,    p.  390. 

SBPAHATB  MAINTENANCB. 
See  Husband  and  Wife. 

SET-OFF  AND  RECOUPMENT. 
Breach  of  tiHirran^y— right  of  recoupment  for.    p.  14. 

SHERIFFS  AND  CONSTABLES. 

Bond — ^when  plea  of  non  damnlficatum  admits  breach  of.    p.  641. 
Death — ^who  may  sue  on  replevin  bond  on  death  of.    p.  481. 

SPECIFIC  PERFORMANCE. 

Agreement  to  extend  lease — ^when  lacks  certainty  and  mutuality, 
p.  611. 

when  not  enforceable,    p.  611. 

Breach  of  contract — ^what  is  character  of  suit  to  enjoin,    p.  611. 

Contract — when  not  aided  by  self-serving  declarations,     p.  611. 

Damages — ^when  not  decreed,    p.  366. 

Exchange  of  real  estate — ^when  performance  of  contract  not  com- 
pelled,   p.  130. 

ImpossiHlity  of  perform^ince — ^when  bill  retained  notwithstanding, 
p.  366. 

when  bill  shows  knowledge  by  complainant    p.  366. 

STATUTES. 

Repeal — when  implied,     p.  409. 
Revision— what  is  effect  of.    p.  409. 
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STREET  RAILROADS. 

AutomoWe — when  driver  guilty  of  contributory  negligence  per  se. 
p.  584. 

Children — ^when  negligence  not  shown  In  striking,    p.  164. 

Fender — ^when  Insufficiency  of,  question  for  jury.    p.  164. 

Street  intersection — what  are  rights  of  car  and  vehicle  at    p.  584. 

what  Insufficient  exercise  of  care  In  crossing  track  at.    p.  584. 

when  evidence  shows  contributory  negligence  In  crossing  track. 

p.  584. 

when  failure  to  give  signal  at»  does  not  overcome  negligence. 

p.  584. 

Ventilation — when  finding  as  to  violation  of  ordinance  not  sus- 
tained,   p.  1. 

TAXATION. 

Act  of  1898 — how  far  affects  General  Revenue  Act    p.  409. 

what  Is  purpose  of.    p.  409. 

General  Revenue  Act — how  far  affected  by  act  of  1898.    p.  409. 
iSfcTieduIe— repeal  of  provisions  of  Act  of  1872.    p.  404. 
what  penalty  prescribed  for  failure  to  file.    p.  409. 

TJSLEQRAPHS  AND  TELEPHONES. 

Limitations  on  Jiahilitu—whsX  not  an  assent  to.    p.  47* 
when  Inapplicable,    p.  47. 


TENDER.    , 

Deed — ^when  requisite,    p.  130. 
Rent — when  Insufficient    p.  573. 

TOBACCO. 

Illegal  sale  to  minor— when  production  of  tobacco  sold  not  required, 
p.  47. 

TRIAL. 

Conduct  of  court — ^when  not  an  usurpation  of  functions  of  Jury. 

p.  155. 
Contracts — when  construction  of  a  question  of  law.    p.  80. 
Directed  verdict — ^when  improper    p.  25. 

when  proper,    p.  569. 

when  rights  to  be  determined  as  of  time  of  motion  for.    p.  393. 

Evidence — when  contract  sufficiently  offered  In.    p.  510. 

when  may  be  considered  for  all  purposes,    p.  4. 

when  rulings  on  not  erroneous,    p.  156, 
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Evidence  by  joint  defendant — ^when  not  considered  against  codefend- 
ant    p.  393. 

ExhititUm  of  injury — when  harmless,     p.  634. 

Interrogatories — ^when  refusal  to  submit  erroneous,    p.  664. 

Peremptory  instruction — when  motion  for,  does  not  raise  preiKmder- 
ance  of  evidence,    p.  21. 

when  oral,  improper,    p.  252. 

Propositions  of  law — when  unnecessary,    p.  67. 

Remarks  of  court — when  objection  necessary,    p.  18. 

Sufficiency  of  pleading — ^when  cannot  be  tested  by  motion  for  di- 
rected verdict    p.  262. 

Verdict — ^when  defendant  cannot  object  to,  as  uncertain,    p.  248. 

Verdict  for  codefendant — when  not  inconsistent    p.  393. 

Witnesses-^irhen  calling  by  court  harmless,    p.  446. 

USURY. 
Chattel  mortgages— wlien  not  invalidated  by.    p.  612, 

VAGRANCY. 

^vi{tence^-when  insufficient,    p.  514. 

when  sustains  conviction,    pp.  126,  486. 

Information — when  sufficient  for  verdict,     p.  486. 

VENDORS  AND  VENDEES. 

Agent — ^when  may  serve  for  both.    p.  576. 

Earnest  money — when  vendor  not  entitled  to,  on  default  of  pur- 
chaser,   p.  186. 

Easement — when  an  incumbrance,     p.  486. 

Instrument  creating  incumbrance — when  certified  copy  admissible^ 
p.  435. 

Tender  of  warranty  deed— when  requisite,    p.  130. 

VERDICTS. 

(7ode/endan<— when  verdict  in  favor  of  not  inconsistent    p.  298. 
Jg?a?ceMive— when  |3000  not.  p.  480. 

when  13600  not    p.  368. 

when  15600  is.    p.  696. 

when  110.000  not     p.  21. 

Uncertainty— YfheiL  defendant  cannot  object  to,  on  ground  <A   p.  848. 

WAREHOUSEMAN. 

(7arrief^-when  not  liable  as,  on  refusal  of  consignee  to  accept 
p.  350. 
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Failure   to   store  in  llre-vroof  room— when   liable   for   damages. 

p.  283. 
Negligence — ^when  evidence  insufflclent  to  show.     p.  85. 
Storage  in  fire-proof  room— when  contract  as  to  not  waived,    p.  283. 

WILLS. 

Contract  to  bequeath — ^what  evidence  proper  in  action  to  enforce. 

p.  453. 

what  proof  required,     p.  453. 

when  consent  implied,     p.  453, 

when  evidence  shows,    p.  453. 

Evidence — when  admissible  in  action  against  landlord  for  injury 

to  tenant    p.  348. 
Testamentary  disposition — ^when  instrument  not  void  as.  p.  415. 

WITNESSES. 

Agents  of  plaintilf— when  not  Incompetent  in  action  against  con- 
servator,   p.  182. 
Attomeu — ^when  testimony  of  may  be  considered,    p.  347. 

when  testimony  of  must  be  considered,    p.  8. 

Calling  by  court — when  harmless  error,    p.  446. 
Competency — when  agent  of  insured  competent,    p.  96. 
Cross-examination — when  exclusion  of  question  tending  to  impeach, 
erroneous,     p.  564. 

:  when  not  impeaching  in  character,    p.  358. 

•  when  question  not  within  direct,    p.  9. 

Marriage — when  does  not  afFect  competency,    p.  18. 
Widow — when  calling  as  witness,  harmless,     p.  629, 

WORDS  AND  PHRASES. 
Liability^liow  defined,    p.  464. 

WORK  AND  LABOR. 
Evidence— vrhen  insufficient  to  sustain  verdict,  p.  8. 

WORKMEN'S  COMPENSATION. 
Defense  o/— when  abandoned,    p.  538, 


